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Publisher's Note 
to the Fourth Edition 


These materials are intended to bring to first year US Contracts law students the full 
richness of the three primary sources of the law of contracts, The Restatement of the Law 2d of 
Contracts, the U.S. Uniform Commercial Code Article 2: Sales, and the UN Convention on 
Contracts for the International Sale of Goods. 


The Restatement of Contracts, first published in 1932 by the American Law Institute, was 
revised in 1980. The Restatement 2d of Contracts largely reflects the vision of Professors Arthur 
Corbin and Karl Llewellyn. It includes not only the “Black Letter" provisions contained in the 
"toy" versions usually provided to first year students, but the wealth of analysis contained in the 
comments and illustrations. To make this reproduction of the Restatement 2d of Contracts more 
usable, all of the Reporters' Notes have been omitted, but the comments and illustrations have 
been retained. The few omissions to the Statutory Notes in Chapters Thirteen and Fifteen are 
indicated by an ellipsis. The serious researcher will, of course, have recourse to the complete 
version. 


The U.S. Uniform Commercial Code Article 2: Sales has become another essential founda- 
tion of the law of contracts, either directly or by analogy. Since Revised UCC Article 2 had not 
been adopted by any jurisdiction at the time of printing, it was thought best to include the text of 
the prior Model Code followed by notes regarding significant provisions in the Revised Model 
Article. This text includes not only the Model Code, as do the "toy" Contracts supplements, but the 
Official Comments which are essential for a complete understanding of the UCC. Furthermore, 
selected provisions from Revised UCC Article 1 are included as are limited portions of the latest 
version UCC Article 9 for those classes that venture into this territory in studying assignments. 


With the adoption of the CISG by the US and other major countries, it has become an 
important dimension of US sales law where the parties are from different contracting jurisdic- 
tions. If only to enable the attorney to elect to opt out of the CISG, familiarity with it is essential 
and happily, it has become a regular part of the Contracts curriculum. 


Missing from this volume is The Unidroit Principles of International Commercial Contracts, 
contained in the first edition of this text. The Principles have been dropped due to size limitations 
in favor of the inclusion of UCC Article 2 and the CISG in part because the Principles can be 
accessed readily on the Unidroit web site: www.unidroit.org and, unfortunately, because they are 
not as widely used in US law schools. 


The benefit of these texts is that students now have access to the comments and illustrations 
which explain the often elusive meaning of the black letter law in one manageable volume. The 
Restatement 2d of Contracts and the Official Comments of U.S. Uniform Commercial Code 
Article 1: General Provisions, Article 2: Sales and Article 9: Secured Transactions are copyrighted 
by the American Law Institute and are reproduced here with their permission. 


The support of George Mason University School of Law and its Center for Law and 
Economics in making this project possible is gratefully acknowledged, as is the able and untiring 
contribution of Lee H. Davis, Senior Attorney at the Institute, and my Research Assistants over the 
various editions of this work: Phillip R. Blackmon, Jr. (1st Edition), Michael P. Byrne (1st, 2nd, 3rd 
& 4th Editions), Robert Floyd (2nd Edition), Matthew J. Gaziano (3rd Edition), Matthew D. Giles 
(3rd Edition), Brian Catelli (4th Edition) and Ramsey Saleeby (4th Edition). 


Professor James E. Byrne 
Institute of International Banking Law & Practice 
and George Mason University School of Law 
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Chapter 1. Meaning Of Terms 


Introductory Note 


A persistent source of difficulty in the law of contracts is the fact that words often have different meanings to 
the speaker and to the hearer. Most words are commonly used in more than one sense, and the words used in 
this Restatement are no exception. It is arguable that the difficulty is increased rather than diminished by an 
attempt to give a word a single definition and to use it only as defined. But where usage varies widely, definition 
makes it possible to avoid circumlocution in the statement of rules and to hold ambiguity to a minimum. 


In the Restatement, an effort has been made to use only words with connotations familiar to the legal 
profession, and not to use two or more words to express the same legal concept. Where a word frequently used 
has a variety of distinct meanings, one meaning has been selected and indicated by definition. But it is obviously 
impossible to capture in a definition an entire complex institution such as *contract" or *promise." The operative 
facts necessary or sufficient to create legal relations and the legal relations created by those facts will appear 


with greater fullness in the succeeding chapters. 


8 1. Contract Defined 


A contract is a promise or a set of promises for the breach of which the law 
gives a remedy, or the performance of which the law in some way recognizes 


as a duty. 


Comment: 
a. Other meanings. The word "contract" is 
often used with meanings different from that 


given here. It is sometimes used as a synonym 


for agreement” or bargain It may refer to 
legally ineffective agreements, or to wholly 
executed transactions such as conveyances; it 
may refer indifferently to the acts of the parties, 
to a document which evidences those acts, or to 
the resulting legal relations. In a statute the word 
may be given still other meanings by context or 
explicit definition. As is indicated in the 
Introductory Note to the Restatement of this 
Subject, definition in terms of “promise” excludes 
wholly executed transactions in which no- 
promises are made; such a definition also 
excludes analogous obligations imposed by law 
rather than by virtue of a promise. 

b. Act and resulting legal relations. As the 
term is used in the Restatement of this Subject, 
“contract,” like “promise,” denotes the act or acts 
of promising. But, unlike the term "promise," 
*contract" applies only to those acts which have 
legal effect as stated in the definition given. Thus 
the word “contract” is commonly and quite 
Piel alee US to refer to ien eae 
obligation, or to the entire resulting complex of 
legal relations. Compare Uniform Commercial 
Code 8 1-201(11), defining “contract” in terms of 
*the total legal obligation which results from the 
parties' agreement." 

c. Set of promises. A contract may consist of a 
single promise by one person to another, or of 
mutual promises by two persons to one another; 
or there may be, indeed, any number of persons 
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or any number of promises. One person may 
make several promises to one person or to several 
persons, or several persons may join in making 
promises to one or more persons. To constitute a 
“set,” promises need not be made simultaneously; 
it is enough that several promises are regarded 
by the parties as constituting a single contract, 
or are so related in subject matter and 
performance that they may be considered and 
enforced together by a court. 

d. Operative acts other than promise. The 
definition does not attempt to state what acts are 
essential to create a legal duty to perform a 
promise. In many situations other acts in 
addition to the making of a promise are essential, 
and the formation of the contract is not 
completed until those acts take place. For 
example, an act may be done as the consideration 
for a contract (see § 71), and may be essential to 
the creation of a legal duty to perform the promise 
(see § 17). Similarly, delivery is required for the 
formation of a contract under seal (see § 95). Such 
acts are not part of the promise, and are not 
specifically included in the brief definition of 
contract adopted here. 

e. Remedies. The legal remedies available 
when a promise is broken are of various kinds. 
Direct remedies of damages, restitution and 
specifi ance are the subject of Chapter 
16. Whether or not such direct remedies are 
available, the law may recognize the existence of 
legal duty in some other way such as recognizing 
or denying a right, privilege or power created or 
terminated by the promise. 
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Illustration: 

1. A orally agrees to sell land to B; B orally 
agrees to buy the land and pays $1000 to A. The 
agreement is unenforceable under the Statute of 
Frauds. B's right to restitution of the $1000, how- 
ever, is governed by the same rules as if the agree- 
ment were enforceable. B has a right to recover 
the $1000 paid if A refuses to convey the land, 
but not if A is ready and willing to convey. See 8 
140 and the provisions on restitution in 8 375. By 
virtue of this indirect recognition of the duty to 
convey, the agreement is a contract. 


f. Varieties of contracts. The term contract is 
generic. As commonly used, and as here defined, 
it includes varieties described as voidable, 
unenforceable, formal, informal, express, implied 
(see Comment a to § 4), unilateral, bilateral. In 
these varieties neither the operative acts of the 
parties nor the resulting relations are identical. 

g. "Binding promise." A promise which is a 


contract is said to be “binding.” As the term 
*contract" is defined, a statement that a promise 
is binding does not necessarily mean that any 
particular remedy is available in the event of 
breach, or indeed that any remedy is available. 
Because of the limitations inherent in stating or 
illustrating rules for the legal relations resulting 
from promises, it frequently becomes necessary 
to indicate that a legal duty to perform arises from 
the facts stated, assuming the absence of other 
facts. In order to avoid the connotation that the 
duty stated exists under all circumstances, the 
word “binding” or a statement that the promisor 
is “bound” is used to indicate that the duty arises 
if the promisor has full capacity, if there is no 
illegality or fraud in the transaction, if the duty 
has not been discharged, and if there are no other 
similar facts which would defeat the prima facie 
duty which is stated. 


§ 2. Promise; Promisor; Promisee; Beneficiary 
(1) A promise is a manifestation of intention to act or refrain from acting in a 
specified way, so made as to justify a promisee in understanding that a 


commitment has been made. 


(2) The person manifesting the intention is the promisor. 
(3) The person to whom the manifestation is addressed is the promisee. 
(4) Where performance will benefit a person other than the promisee, that 


person is a beneficiary. 


Comment: 

a. Acts and resulting relations. “Promise” as 
used in the Restatement of this Subject denotes 
the act of the promisor. If by virtue of other 
operative facts there is a legal duty to perform, 
the promise is a contract; but the word “promise” 
is not limited to acts having legal effect. Like 
“contract,” however, the word “promise” is 
commonly and quite properly also used to refer 
to the complex of human relations which results 
from the promisor’s words or acts of assurance, 
including the justified expectations of the 
promisee and any moral or legal duty which 
arises to make good the assurance by 
performance. The performance may be specified 
either in terms describing the action of the 
promisor or in terms of the result which that 
action or inaction is to bring about. 

b. Manifestation of intention. Many contract 
disputes arise because different people attach 
different meanings to the same words and 
conduct. The phrase “manifestation of intention” 
a 


extern bijective standard for 
interpreting conduct; it means the external 
expression of intention as distinguished from 
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undisclosed intention, A promisor manifests an 


intention if he believes or has reason to believe 
that the promisee will infer that intention from 
his words or conduct. Rules governing cases 
where the promisee could reasonably draw more 
than one inference as to the promisor’s intention 
are stated in connection with the acceptance of 
offers (see 88 19 and 20), and the scope of 
contractual obligations (see §§ 201, 219). 

c. Promise of action by third person; 
guaranty. Words are often used which in terms 
promise action or inaction by a third person, or 
which promise a result obtainable only by such 
action. Such words are commonly understood as 
a promise of conduct by the promisor which will 
be sufficient to bring about the action or inaction 
or result, or to answer for harm caused by failure. 
An example is a guaranty that a third person will 
perform his promise. Such words constitute a 
promise as here defined only if they justify a 
promisee in an expectation of some action or 
inaction on the part of the promisor. 

d. Promise of event beyond human control; 
warranty. Words which in terms promise that 
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an event not within human control will occur may 
be interpreted to include a promise to answer for 
harm caused by the failure of the event to occur. 
An example is a warranty of an existing or past 
fact, such as a warranty that a horse is sound, or 
that a ship arrived in a foreign port some days 
previously. Such promises are often made when 
the parties are ignorant of the actual facts 
regarding which they bargain, and may be dealt 
with as if the warrantor could cause the fact to 
be as he asserted. It is then immaterial that the 
actual condition of affairs may be irrevocably 
fixed before the promise is made. 

Words of warranty, like other conduct, must 
be interpreted in the light of the circumstances 
and the reasonable expectations of the parties. 
In an insurance contract, a “warranty” by the 
insured is usually not a promise at all; it may be 
merely a representation of fact, or, more 
commonly, the fact warranted is a condition of 
the insurer’s duty to pay (see § 225(3)). In the 
sale of goods, on the other hand, a similar 
warranty normally also includes a promise to 
answer for damages (see Uniform Commercial 
Code § 2-715). 


Illustrations: 

1. A, the builder of a house, or the inventor 
of the material used in part of its construction, 
says to B, the owner of the house, “I warrant that 
this house will never burn down.” This includes a 
promise to pay for harm if the house should burn 
down. 


2. A, by a charter-party, undertakes that the 
“good ship Dove,” having sailed from Marseilles 
a week ago for New York, shall take on a cargo for 
B on her arrival in New York. The statement of 
the quality of the ship and the statement of her 
time of sailing from Marseilles include promises 
to pay for harm if the statement is untrue. 


e. Illusory promises; mere statements of 
intention. Words of promise which by their terms 
make performance entirely optional with the 
“promisor” whatever may happen, or whatever 
course of conduct in other respects he may 
pursue, do not constitute a promise. Although 
such words are often referred to as forming an 
illusory promise, they do not fall within the 
present definition of promise. They may not even 
manifest any intention on the part of the 
promisor. Even if a present intention is 
manifested, the reservation of an option to 
change that intention means that there can be 
no promisee who is justified in an expectation of 
performance. 

On the other hand, a promise may be made 
even though no duty of performance can arise 
unless some event occurs (see §§ 224, 225(1)). 
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Such a conditional promise is no less a promise 
because there is small likelihood that any duty of 
performance will arise, as in the case of a promise 
to insure against fire a thoroughly fireproof 
building. There may be a promise in such a case 
even though the duty to perform depends on a 
state of mind of the promisor other than his own 
unfettered wish (see § 228), or on an event within 
the promisor’s control. 


illustration: 

3. A says to B, “I will employ you for a year 
at a salary of $5,000 if I go into business.” This is 
a promise, even though it is wholly optional with 
A to go into business or not. 


f. Opinions and predictions. A promise must 
be distinguished from a statement of opinion or 
a mere prediction of future events. The 
distinction is not usually difficult in the case of 
an informal gratuitous opinion, since there is 
often no manifestation of intention to act or 
refrain from acting or to bring about a result, no 
expectation of performance and no 
consideration. The problem is frequently 
presented, however, whether words of a seller of 
goods amount to a warranty. Under Uniform 
Commercial Code 8 2-313(2) a statement 
purporting to be merely the seller's opinion does 
not create a warranty, but the buyer's reliance 
on the seller's skill and judgment may create an 
implied warranty that the goods are fit for a 
particular purpose under Uniform Commercial 
Code 8 2-315. In any case where an expert opinion 
is paid for, there is likely to be an implied promise 
that the expert will act with reasonable care and 
skill. 

A promise often refers to future events which 
are predicted or assumed rather than promised. 
Thus a promise to render personal service at a 
particular future time commonly rests on an 
assumption that the promisor will be alive and 
well at that time; a promise to paint a building 
may similarly rest on an assumption that the 
building will be in existence. Such cases are the 
subject of Chapter 11. The promisor may of course 
promise to answer for harm caused by the failure 
ofthe future event to occur; if he does not, such a 
failure may discharge any duty of performance. 


Illustration: 

4. A, on seeing a house of thoroughly fire- 
proof construction, says to B, the owner, “This 
house will never burn down.” This is not a prom- 
ise but merely an opinion or prediction. If A had 
been paid for his opinion as an expert, there might 
be an implied promise that he would employ rea- 
sonable care and skill in forming and giving his 
opinion. 
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g. Promisee and beneficiary. The word 
promisee is used repeatedly in discussion of the 
law of contracts, and it cannot be avoided here. 
In common usage the promisee is the person to 
whom the promise is made; as promise is defined 
here, the promisee might be the person to whom 
the manifestation of the promisor's intention is 
communicated. In many situations, however, a 
promise is complete and binding before the 
communication is received (see, for example, $8 
63 and 104(1)). To cover such cases, the promisee 
is defined here as the addressee. As to agents or 
purported agents of the addressee, see 8 52 
Comment c. 

In the usual situation the promisee also bears 
other relations to the promisor, and the word 
promisee is sometimes used to refer to one or 
more of those relations. Thus, in the simple case 
of a loan of money, the lender is not only the 


addressee of the promise but also the person to 
whom performance is to be rendered, the person 
who will receive economic benefit, the person 
who furnished the consideration, and the person 
to whom the legal duty of the promisor runs. As 
the word promisee is here defined, none of these 
relations is essential. 

Contractual rights of persons not parties to the 
contract are the subject of Chapter 14. The 
promisor and promisee are the "parties" to a 
promise; a third person who will benefit from. 
performance is a “beneficiary.” A beneficiary may 
or may not have a legal right to performance; like 
*promisee", the term is neutral with respect to 
rights and duties. A person who is entitled under 
the terms of a letter of credit to draw or demand 
payment is commonly called a beneficiary, but 
such a person is ordinarily a promisee under the 
present definition. See Uniform Commercial 
Code 8 5-103. 


8 3. Agreement Defined; Bargain Defined 
An agreement is a manifestation of mutual assent on the part of two or more 
persons. A bargain is an agreement to exchange promises or to exchange a 
promise for a performance or to exchange performances. 


Comment: 

a. Agreement distinguished from bargain. 
Agreement has in some respects a wider meaning 
than contract, bargain or promise. On the other 
hand, there are contracts which do not require 
agreement. See, e.g., 88 82-90, 94, 104. The word 
“agreement” contains no implication l 
consequences are not produced. It applies 
to transactions executed on one or both sides, and 
also to those that are wholly executory. The word 
contains no implication of mental agreement. 
Such agreement usually but not always exists 
where the parties manifest assent to a 
transaction. 

b. Manifestation of assent. Manifestation of 
assent may be made by words or by any other 
conduct (see § 19). Even silence in some 
circumstances is such a manifestation (see § 69). 
Compare the definition of “agreement” in 
Uniform Commercial Code § 1-201(3). 

c. Bargain distinguished from agreement. 
Bargain has a narrower meaning than agreement, 
since it is applicable only to a particular class of 
agreements. It includes agreements which are not 
contracts, such as transactions where one party 
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makes a promise and the other gives something 
in exchange which is not consideration, or 
transactions where what would otherwise be a 
contract is invalidated by illegality. As here 
defined, it includes completely executed 
transactions, such as exchanges of goods 
(barters) or of services, or sales where goods have 
been transferred and the price paid for them, 
although such transactions are not within the 
scope of this Restatement unless a promise is 
made. 

d. Offer. A bargain is ordinarily made by an 
offer by one party and an acceptance by the other 
party or parties, the offer specifying the two 
subjects of exchange to which the offeror is 
manifesting assent (see 88 22 and 24). 

e. Contract distinguished from bargain. A 
contract is not necessarily a bargain. Thus, a 
promise to make a gift, if made under seal, may 
be a contract (see 8 95), but it is not a bargain. 
Other contracts which are not bargains are the 
subject of 88 82-94. Such contracts do not require 
manifestations of mutual assent in the form of 
offer and acceptance. 
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§ 4. How A Promise May Be Made 


A promise may be stated in words either oral or written, or may be inferred 


wholly or partly from conduct. 


Comment: 


a. Express and implied contracts. Contracts 
are often spoken of as express or implied. The 
distinction involves, however, no difference in 
legal effect, but lies merely in the mode of 
manifesting assent. Just as assent may be 
manifested by words or other conduct, sometimes 
including silence, so intention to make a promise 
may be manifested in language or by implication 
from other circumstances, including course of 
dealing or usage of trade or course of 
performance. See Uniform Commercial Code § 
1-201(3), defining “agreement.” 


Illustrations: 

1. Atelephones to his grocer, “Send me a ten- 
pound bag of flour." The grocer sends it. A has 
thereby promised to pay the grocer's current price 
therefor. 


2. A, on passing a market, where he has an 
account, sees a box of apples marked “25 cts. 
each." A picks up an apple, holds it up so that a 
clerk of the establishment sees the act. The clerk 
nods, and A passes on. A has promised to pay 
twenty-five cents for the apple. 


b. Quasi-contracts. Implied contracts are 
different from quasi-contracts, although in some 


cases the line between the two is indistinct. See 
Comment a to 8 19. Quasi-contracts have often 
been called implied contracts or contracts 
implied in law; but, unlike true contracts, quasi- 
contracts are not based on the apparent intention 
of the parties to undertake the performances in 
question, nor are they promises. They are 
obligations created by law for reasons of justice. 
Such obligations were ordinarily enforced at 
common law in the same form of action 
(assumpsit) that was appropriate to true 
contracts, and some confusion with reference to 
the nature of quasi-contracts has been caused 
thereby. They are dealt with in the Restatement 
of Restitution. See also 88 141, 158, 197-99, 272, 
370-77. 


Illustration: 

3. A's wife, B, separates from A for justifi- 
able cause, and, in order to secure necessary cloth- 
ing and supplies, buys them from C and charges 
their cost to A. A is bound to pay for them, though 
he has directed C not to furnish his wife with such 
supplies; but A's duty is quasi-contractual, not 
contractual. See Restatement of Restitution 8 113. 


8 5. Terms Of Promise, Agreement, Or Contract 
(1) A term of a promise or agreement is that portion of the intention or assent 
manifested which relates to a particular matter. 
(2) Aterm of a contract is that portion of the legal relations resulting from the 
promise or set of promises which relates to a particular matter, whether or 
not the parties manifest an intention to create those relations. 


Comment: 

a. Agreed terms. The terms of a promise or 
agreement are those expressed in the language 
of the parties or implied in fact from other 
conduct. Both language and conduct are to be 
understood in the light of the circumstances, 
including course of dealing or usage of trade or 
course of performance. See Comment a to 8 4. If 
a promise is binding, a term of the promise 
becomes a term of the contract unless it is 
rendered inoperative by some rule of law. 

b. Contract terms supplied by law. Much 
contract law consists of rules which may be varied 
by agreement of the parties. Such rules are 
sometimes stated in terms of presumed intention, 
and they may be thought of as implied terms of 
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an agreement. They often rest, however, on 
considerations of public policy rather than on 
manifestation of the intention of the parties. In 
the Restatement of this Subject, such rules are 
stated in terms of the operative facts which make 
them applicable. 

c. Statutory contract terms. Statutes 
providing for contract terms vary in the extent 
to which they follow the terminology used here, 
and in the extent to which they permit variation 
by agreement. Under Uniform Commercial Code 
8 1- 102(3), for example, the effect of provisions 
of the Code may be freely varied by agreement, 
with limited exceptions; at the other extreme are 
statutes or administrative regulations prescribing 
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standard forms of such documents as insurance 
policies or bills of lading. Transactions entered 
into under statutes providing either optional ọr 
required terms commonly contain promises 
within the present definition, but they may also 
produce obligations which do not rest upon any 
manifestation of the intention of the obligor. 
Such statutory obligations are beyond the 
scope of the Restatement of this Subject. The 
statutes are sometimes written in terms of 
presumed intention, and they are sometimes 
properly interpreted as imposing the same legal 
consequences as if one of the parties to a contract 


§ 6. Formal Contracts 


had made a promise in the prescribed terms. If 
so, rules stated here may be applicable. 


Illustration: 

1. A contracts to sell B a described automo- 
bile. Both parties sign a printed contract form on 
which the description is typed and which contains 
the printed words, *Seller hereby excludes all 
warranties, express or implied." Under Uniform 
Commercial Code 8 2-316 the quoted words do 
not exclude an implied warranty of merchantabil- 
ity, and under 8 2-314 A warrants that the auto- 
mobile is fit to drive. Under 8 2-714 the warranty - 
has the effect of a promise to pay for harm if the 
warranty is broken. 


The following types of contracts are subject in some respects to special rules 
that depend on their formal characteristics and differ from those governing 


contracts in general: 
(a) Contracts under seal, 
(b) Recognizances, 


(c) Negotiable instruments and documents, 


(d) Letters of credit. 


Comment: 

a. “Formal contracts." The contracts referred 
to in this Section are sometimes referred to as 
*formal contracts," and other contracts may then 
be called “informal” or “simple” contracts. This 
usage is avoided in this Restatement because 
contracts other than those enumerated are also 
subject to formal requirements. Thus statutes 
modeled on the English Statute of Frauds make 
certain classes of contracts unenforceable unless 
evidenced by a writing; rules developed under 
such statutes are stated in Chapter 5. Similarly, 
Uniform Commercial Code 8 9-201 gives effect 
to a “security agreement" according to its terms, 
with exceptions which include the specification 
of formal requisites in 8 9-203. Except for 
contracts under seal, the special rules governing 
the contracts enumerated in this Section are not 
stated in the Restatement of this Subject. Many 
ofthe rules here stated as applicable to contracts 
in general also have application to these special 
types of contract. See, for example, Uniform 
Commercial Code 8 1-103. 

b. Contracts under seal. The rules governing 
the formation of sealed contracts are stated in 
Chapter 4, and peculiar incidents attached to 
such contracts after formation are referred to 
where appropriate. In many States the legal effect 
of seals has been modified or abolished by statute. 
Under Uniform Commercial Code 8 2-203, 
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contracts or offers to buy or sell goods are not 
contracts under seal even though a seal is affixed. 
Under Uniform Commercial Code 8 3-113, a 
negotiable instrument under seal is nevertheless 
subject to Article 3 of the Code, including the rule 
of 8 3-408 that want or failure of consideration 
is a defense. 

c. Recognizances. A recognizance is an 
acknowledgment in court by the recognizor that 
he is bound to make a certain payment unless a 
specified condition is performed. They are in use 
chiefly to secure, first, the attendance in court at 
a future day of the recognizor, or, second, the 
prosecution of an action, or, third, the payment 
of bail. 

d. Negotiable instruments. Negotiable 
instruments are such drafts, certificates of 
deposit, and promissory notes as are payable to 
bearer or to the order of a specified person, and 
such bonds, certificates of shares of stock, and 
other investment securities as are in bearer or 
registered form. In every State they are subject 
either to Article 3 or Article 8 of the Uniform 
Commercial Code or to the older statutes, the 
Uniform Negotiable Instruments Law and the 
Uniform Stock Transfer Act. 

e. Negotiable documents. Negotiable 
documents are such warehouse receipts, bills of 
lading, and other documents of title as run to 
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bearer or to the order of a named person, or, 
where recognized in overseas trade, to a named 
person or assigns. Warehouse receipts are subject 
in every State either to Article 7 of the Uniform 
Commercial Code or to the Uniform Warehouse 
Receipts Act. Interstate and export bills of lading 
are subject to the Federal Bills of Lading Act; 
import and local bills are subject in most States 
to Article 7 of the Uniform Commercial Code or 
to the Uniform Bills of Lading Act. 

f. Letters of credit. A letter of credit is a 
promise to honor drafts or other demands for 


§ 7. Voidable Contracts 


payment which is within the scope of Article 5 of 
the Uniform Commercial Code. The Code defines 
that scope, prescribes formal requirements, 
provides that no consideration is necessary to 
establish a letter of credit, and partially codifies 
the governing law. The governing law is closely 
related to the law of negotiable instruments; it 
has been developed from the law merchant and 
influenced by Section 135 of the Uniform 
Negotiable Instruments Law and by statutes and 
usages relating to banking. The Uniform 
Commercial Code makes no radical change in the 
law developed by judicial decision. 


A voidable contract is one where one or more parties have the power, by a 
manifestation of election to do so, to avoid the legal relations created by the 
contract, or by ratification ofthe contract to extinguish the power of avoidance. 


Comment: 

a. "Void contracts." A promise for breach of 
which the law neither gives a remedy nor 
otherwise recognizes a duty of performance by 
the promisor is often called a void contract. 
Under § 1, however, such a promise is not a 
contract at all; it is the “promise” or “agreement” 
that is void of legal effect. If the term “contract” 
were defined to refer to the acts of the parties 
without regard to their legal effect, a contract 
could without inconsistency be referred to as 
“void.” i 

b. Grounds of avoidance. Typical instances of 
voidable contracts are those where one party was 
an infant, or where the contract was induced by 
fraud, mistake, or duress, or where breach of a 
warranty or other promise justifies the aggrieved 
party in putting an end to the contract. Usually 
the power to avoid is confined to one party to the 
contract, but where, for instance, both parties are 
infants, or where both parties enter into a 
contract under a mutual mistake, the contract 
may be voidable by either one of the parties. 
Avoidance is often referred to as “disaffirmance.” 

c. Consequences of avoidance. The legal 
relations that exist after avoidance vary with the 
circumstances. In some cases the party who 
avoids the contract is entitled to be restored to a 
position as good as that which he occupied 
immediately before the formation of the contract; 
in other cases the parties may be left in the same 
condition as at the time of the avoidance. In many 
cases the power of avoidance exists only if the 
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original situation of the parties can be and is 
restored at least substantially; but this is not 
necessarily the case. An infant, for instance, in 
many jurisdictions is allowed to avoid his 
contract without this qualification, so that when 
the infant exercises his power the parties 
frequently are left in a very different situation 
from that which existed when the contract was 
made. See § 14; Restatement of Restitution § 62. 
As to breach of contract, see Chapters 10 and 16 
of this Restatement; as to mistake, 
misrepresentation, duress and undue influence, 
see Chapters 6 and 7. 


Illustration: 

1. A, an infant, sells and delivers his watch 
to B, an adult, in return for B's promise to pay 
$20. There is a contract whereby B becomes 
owner of the watch and is under an enforceable 
duty to pay $20 to A. But A has the power to ex- 
tinguish his own right to the money and B's duty 
to pay it and, as against B, to revest in himself the 
ownership of the watch. 


d. Promptness of election. Voidable contracts 
differ with respect to the requirement that the 
avoiding party manifest his election promptly. In 
some cases the power of avoidance may be lost 
by unreasonable delay in returning benefits 
received or in manifesting the election to avoid. 
In other cases, particularly where the contract is 
entirely executory on both sides, no 
manifestation of intention is necessary until an 
action is brought against the party having the 
power of avoidance. 
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Illustrations: 

2. A, by fraud, induces B to make a promise 
to pay A money in consideration of goods deliv- 
ered by A to B. There is a contract, but the fraudu- 
lent representations of A give B a power to avoid 
by tendering back to A within a reasonable time 
the goods received from him. 


3. A, an infant, makes an agreement with B, 
an adult, the infant promising to pay money and 
the adult promising to deliver a chattel. This is 
enforceable against B, but not against A. If A has 
not previously avoided, he will have the power of 
ratification upon attaining his majority. 


e. Power of ratification. The propriety of 
calling a transaction a voidable contract rests 
primarily on the traditional view that the 
transaction is valid and has its usual legal 


§ 8. Unenforceable Contracts 


consequences until the power of avoidance is 
exercised. Where each party has a power of 
avoidance, there is no legal duty of performance; 
but the term voidable contract is appropriate if 
ratification by one of the parties would terminate 
his power of avoidance and make the contract 
enforceable against him. See § 85. Moreover, 
action may be necessary in order to prevent the 
contract from producing the ordinary legal 
consequences of a contract; often such action in 
order to be effectual must be taken promptly. 


Illustration: 

4. A, by fraud, induces B to promise to pay 
for certain advice which A gives. This promise 
creates no duty in B, but is not wholly void, be- 
cause it can be validated by B after he learns the 
facts. 


An unenforceable contract is one for the breach of which neither the remedy 
of damages nor the remedy of specific performance is available, but which is 
recognized in some other way as creating a duty of performance, though there 


has been no ratification. 


Comment: 

a. Distinction between “voidable” and 
“unenforceable.” Just as a contract may be 
voidable by one party or by either party, so it may 
be enforceable by one and not by the other or it 
may be unenforceable by either. Similarly, one 
party to an unenforceable contract may have a 
power to make the contract enforceable by all the 
usual remedies, and both voidable and 
unenforceable contracts may have collateral 
consequences. Voidable contracts might be 
defined as one type of unenforceable contract. As 
defined here, however, the term unenforceable 
contract refers to rules under which the duty of 
performance does not depend solely on the 
election of one party. In the transactions here 
classified as unenforceable, some legal 
consequences other than the creation of a power 
of ratification follow without further action by 
either party. 


Illustrations: 

1. A, an infant, orally accepts a written offer 
signed by B, an adult, to sell a tract of land. A’s 
promise is voidable by him because of his infancy 
and unenforceable under the Statute of Frauds. 
Upon attaining his majority, A delivers to B a 
signed writing stating the terms of the contract 
and manifesting an election to avoid it. Under § 
133, the Statute of Frauds no longer prevents en- 
forcement; but the contract is avoided. 
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2, A is indebted to B, but the statute of limi- 
tations has barred a direct remedy. A has the 
power to make direct remedies available or to 
make a new contract without consideration by 
making a new promise or part payment of the debt 
(see § 82). Even without such further acts, legal 
consequences may flow from the barred debt. If 
the creditor has security, he may have a right to 
apply it towards payment of the debt. 


b. Types of unenforceable contracts. Some 
contracts are unenforceable because they arise 
out of illegal bargains which are neither wholly 
void nor voidable. See Comments b-d to § 178; 
§§ 183-84; Comment b to § 197. Others are 
unenforceable because of laws relating primarily 
to remedies, such as the Statute of Frauds (see 
Chapter 5) or Statute of Limitations. 


Illustrations: 

3. A agrees to sell specific goods to B, and B 
agrees to buy them. A has previously contracted 
to sell the same goods to C, as B knows. The bar- 
gain between A and B is unenforceable on 
grounds of public policy (§ 194), and neither party 
can enforce it while executory. But if either party 
performs his promise, he can recover what he has 
transferred or its value. The return promise, 
though unenforceable, is given legal effect as 
showing that the performance was not gratuitous, 
and is therefore a contract. 
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4. A makes an oral purchase of goods from 
B for an agreed price of $500. There is no deliv- 
ery or part payment, and the bargain is unenforce- 
able under the Statute of Frauds. A insures the 
goods as owner. The insurer cannot defeat a claim 
under the policy on the ground that A did not own 
the goods, although A would have had no direct 
remedy against B for failure to deliver. 


c. Government contracts. Contracts with a 
government or governmental agency are 
sometimes unenforceable under remnants of the 
historic English tradition that the sovereign is 
immune from suit. Yet the legal consequences of 
such a contract show that what is promised by 
the government is due as of right and not as a 
favor. Thus, a claim against the government 
arising out of the contract may pass to the 
executor or trustee in bankruptcy of the claimant. 
Sometimes such a claim, though not enforceable 
by action, may be asserted defensively in an 
action by the government. 

Increasingly, governments have enacted 
statutes giving general consent to actions on 
contracts. Contracts enforceable by judicial 
proceedings under such statutes fall outside the 
present definition of unenforceable contracts, 
even though the action may be brought only in a 
special court, or relief may be limited to money 
damages, or execution cannot be levied on a 
money judgment. The critical element is not 
compulsion by physical force, but the availability 
of judicial machinery to make a final 
determination of legal obligation. Thus, where 
the only direct remedy is by legislative approval 
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of a private bill or by unreviewable administrative 
action, the contract is within the present 
definition of unenforceable contracts. 

The question whether a contract is enforceable 
by direct legal proceedings is quite different from 
the question whether the legal right will be 
converted into money or its equivalent. The latter 
question may depend on whether there is a 
regular practice of making appropriations to pay 
judgments, or, as in cases of private obligors, on 
the solvency ofthe government against whom the 
judgment is rendered. There is sometimes more 
assurance of payment under an unenforceable 
contract than under a judgment. 


Illustrations: 

5. À, an American citizen, holds notes issued 
by B, a foreign government. Because of the sov- 
ereign immunity of B, the notes are not enforce- 
able against B in the courts of the United States. 
In an action by B against A on an unrelated claim, 
however, À may use the notes as an offset to re- 
duce the amount of B's recovery. 


6. A, an American citizen, has a contract with 
the United States government, and after a breach 
by the government obtains a judgment for dam- 
ages in the United States Court of Claims. Under 
the tax laws, money receivable under the contract 
is taxable as accrued income when there is a rea- 
sonable expectancy that the right will be con- 
verted into money. The income accrues in the year 
in which the time for appellate review of the judg- 
ment expires, even though Congress does not ap- 
propriate money to pay the judgment until the 
following year. 


RESTATEMENT 2D CONTRACTS Cu. 2 
eS 


24 


Cu. 2 


Formation Of Contracts--Parties And Capacity 


8 10 


ee 


Chapter 2. Formation Of Contracts—Parties And Capacity 


§ 9. Parties Required 


There must be at least two parties to a contract, a promisor and a promisee, 


but there may be any greater number. 


Comment: 

a. Promise to oneself. In one sense a person 
can make a promise to himself, but the law does 
not provide remedies for breach of such 
promises. This rule, which is implicit in the 
definition of “promise” in § 2, has been thought 
to be a rule of substantive law independent of 
mere procedural requirements. But it is unlikely 
to have practical significance unless some other 
person becomes involved, and in such cases it is 
an unreliable basis for prediction of legal 
consequences. Thus a contract may be formed in 
which the same person is one of several on one 
side of a bargain, and either alone or with others 
a party on the other side. See § 11. Again, where 
one party to a contract becomes both obligor and 
obligee and there are no other parties to the 
contract, the contract is not necessarily deprived 
of all legal consequences. See the provisions on 
discharge in Chapter 12; compare Uniform 
Commercial Code §§ 3- 208, 3-601. 

b. Different capacities. One person may have 
different capacities, as for instance as trustee, as 
executor, as partner, and as individual. If he 
purports to make a promise in one capacity to 
himself in another capacity, there may be legal 
consequences. He cannot make a contract by his 
own undisclosed mental processes; a contract 
requires a manifestation of intention. Even if his 
intention is manifested by execution of a formal 


document or by other conduct, it may not be 
technically accurate to say that in one capacity 
he holds a claim against himself in another 
capacity, but that may be substantially the effect 
of his acts. Thus if a trust company holds a sum 
of money in trust, and in accordance with the 
terms of the trust deposits the money in its 
banking department, it is under substantially the 
same duties to the beneficiaries as if it held a 
claim against a third person in trust. See 
Restatement, Second, Trusts § 87; compare 
Restatement, Second, Agency § 24. Such self- 
dealing by a fiduciary may involve a breach of 
duty to a beneficiary or principal. See 
Restatement, Second, Trusts § 170; Restatement, 
Second, Agency § 387. 

c. Multiple parties. Under § 1 a contract may 
be a “set of promises”, and there may be multiple 
promisors and multiple promisees in one set. 


Illustration: 

1. A, B, Cand D enter into a written contract 
by which A makes certain promises to B, other 
promises to C, and other promises to D. In return 
B, C and D promise a single performance to A, or 
each promises A a separate performance. In ei- 
ther case there is a contract, and numerous varia- 
tions may be made from this illustration in re- 
gard to the number of parties and the various 
promises which they may make. 


§ 10. Multiple Promisors And Promisees Of The Same Performance 
(1) Where there are more promisors than one in a contract, some or all of 
them may promise the same performance, whether or not there are also 


promises of separate performances. 


(2) Where there are more promisees than one in a contract, a promise may be 
made to some or all of them as a unit, whether or not the same or another 
performance is separately promised to one or more of them. 


Comment: 

a. Procedural limitations at common law. 
Historically it was said that there could be only 
two sides to an action at law, that of the plaintiff 
and that of the defendant. There might be more 
than one person on each side, but it was necessary 
that all the parties joined as plaintiffs assert a 
common right and that all the persons joined as 
defendants be charged with a common duty. In 
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equity, however, there has never been a 
requirement that the parties to a suit must consist 
of merely two units, one seeking to enforce a right 
against the other. On the contrary, any number 
of parties having diverse and conflicting legal 
relations could be dealt with under equity 
procedure; and the same thing is true where 
under modern statutes or rules of court legal and 
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equitable procedures have been merged in a 
single form of action. The extent to which 
remnants of common-law procedure survive in 
the United States is beyond the scope of the 
Restatement of this Subject. 

b. Multiple promises; suretyship. As a matter 
of substantive law, an indefinite number of 
persons may contract with one another, and there 
may be three or more individuals or groups, each 
with distinct rights and duties. Promises may be 
made by individuals or by groups acting together, 
and they may be made to individuals or to groups 
acting together. 

Rules governing multiple promises of the same 
performance are stated in Chapter 13. Where 
promises of the same performance are made by 
two or more promisors, there is necessarily a 
relation of suretyship among the promisors. 


Thus, if there are two promisors, either one is the 
principal obligor and the other his surety, or each 
is a principal obligor as to a part and a surety as 
to the balance. Rules of suretyship are stated in 
the Restatement of Security; in general they are 
beyond the scope of the Restatement of this 
Subject. 


Illustration: 

1. A promises to convey a tract of land to his 
three sons, B, C and D. In return B and C promise 
to build and maintain a home for A; D promises 
to live with A and to support and care for him; B, ~ 
C and D promise that A will receive $200 a year. 
As to the home, B is the principal obligor for his 
share and C for his; B is C's surety for C's share 
and C is B's surety for B's share. Similarly, as to 
the $200, each is principal as to a third and surety 
for each of the others. D alone is bound to fur- 
nish care and support. 


§ 11. When A Person May Be Both Promisor And Promisee 
A contract may be formed between two or more persons acting as a unit and 
one or more but fewer than all of these persons, acting either singly or with 


other persons. 


Comment: 

a. The Section is applicable to contracts in 
general, including the types enumerated in 8 6. 
It does not touch upon the rightfulness of making 
such contracts. Self-dealing may render a 
contract voidable. As to persons acting in more 
than one capacity, see Comment b to 8 9. 


Illustrations: 

1. A becomes a member of an unincorporated 
society, and by so doing promises to pay dues to 
the society. He is bound by a contract. 


2. A, a trustee of an estate jointly with B, 
enters into a written agreement by which he in- 
dividually promises to buy and A and B as trust- 


§ 12. Capacity To Contract 


ees promise to sell a piece of land belonging to 
the trust. This is a contract; and, though it is void- 
able by the beneficiaries if made without either 
their consent or the authority of a court, it is en- 
forceable unless the beneficiaries elect to avoid 
it. 


b. Historically contracts falling within the 
terms of this Section were said not to be 
enforceable at common law, but this difficulty 
could be obviated by resort to a court of equity. 
The extent to which this procedural distinction 
survives in the United States is beyond the scope 
of the Restatement of this Subject. 


(1) No one can be bound by contract who has not legal capacity to incur at least 
voidable contractual duties. Capacity to contract may be partial and its 
existence in respect of a particular transaction may depend upon the nature 
of the transaction or upon other circumstances. 

(2) A natural person who manifests assent to a transaction has full legal 
capacity to incur contractual duties thereby unless he is 


(a) under guardianship, or 

(b) an infant, or 

(c) mentally ill or defective, or 
(d) intoxicated. 


Comment: 

a. Total and partial incapacity. Capacity, as 
here used, means the legal power which a normal 
person would have under the same 


circumstances. See Restatement, Second, Agency 
8 20; Restatement, Second, Trusts 8 18. 
Incapacity may be total, as in cases where 
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extreme physical or mental disability prevents 
manifestation of assent to the transaction, or in 
cases of mental illness after a guardian has been 
appointed. Often, however, lack of capacity 
merely renders contracts voidable. See 8 7. 
Incapacity sometimes relates only to particular 
types of transactions; on the other hand, persons 
whose capacity is limited in most circumstances 
may be bound by particular types of transactions. 
In cases of partial disability, the law of mistake 
or of misrepresentation, duress and undue 
influence may be relevant. See Chapters 6 and 7, 
particularly 88 153, 157, 161(d), 163, 164, 167, 
169(c) and 177, Comment b to 8 172 and Comment 
c to 8 175. 

b. Types of incapacity. Historically, the 
principal categories of natural persons having no 
capacity or limited capacity to contract were 
married women, infants, and insane persons. 
Those formerly referred to as insane are included 
in the more modern phrase “mentally ill,” and 
mentally defective persons are treated similarly. 
Statutes sometimes authorize the appointment 
of guardians for habitual drunkards, narcotics 
addicts, spendthrifts, aged persons or convicts as 
in cases of mental illness. Even without the 
appointment of a guardian, civil powers of 
convicts may be suspended in whole or in part 
during imprisonment; and American Indians are 
for some purposes treated as wards of the United 
States government. The contractual powers of 
convicts and Indians are beyond the scope of the 
Restatement of this Subject. As to convicts, see 
Model Penal Code 8 306.5. 

c. Inability to manifest assent. In order to 
incur a contractual duty, a party must make a 
promise, manifesting his intention; in most cases 
he must manifest assent to a bargain. See 88 2, 
17, 18. The conduct of a party is not effective as a 
manifestation of his assent unless he intends to 
engage in the conduct. See § 19. Hence if physical 
disability prevents a person from acting, or if 
mental disability is so extreme that he cannot 
form the necessary intent, there is no contract. 
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Similarly, even if he intends to engage in the 
conduct, there is no contract if the other party 
knows or has reason to know that he does not 
intend the resulting appearance of assent. See 8 
20. In such cases it is proper to say that incapacity 
prevents the formation of a contract. 

d. Married women. At common law a married 
woman had no capacity to incur contractual 
duties, although courts of equity recognized a 
limited power with respect to property conveyed 
to her separate use. Modern statutes in most 
States have given married women full power to 
contract, and they are therefore omitted from the 
list in subsection (2) of persons who may not have 
full capacity. In some States, however, capacity 
is still denied with respect to particular types of 
contracts, such as contracts between husband 
and wife, contracts of suretyship, contracts for 
the sale of real property, or contracts relating to 
the management of community property. 

e. Artificial persons. The contractual powers 
of artificial persons such as corporations and 
governmental agencies are beyond the scope of 
the Restatement of this Subject. The tendency of 
modern legislation is to restrict the assertion of 
the defense of ultra vires by business 
corporations, and in effect to give them full 
capacity; what was once lack of capacity then 
resembles lack of authority as used in the law of 
agency. See Model Business Corporation Act 8 6 
(1961). Where partnerships or unincorporated 
associations have no power to contract as such, 
contracts made in their names bind the members 
instead. Compare Restatement, Second, Agency 
8 20; Restatement, Second, Trusts 88 97, 98. 

f. Necessaries. Persons having no capacity or 
limited capacity to contract are often liable for 
necessaries furnished to them or to their wives 
or children. Though often treated as contractual, 
such liabilities are quasi-contractual: the liability 
is measured by the value ofthe necessaries rather 
than by the terms of the promise. The rules 
governing such liabilities are beyond the scope 
of the Restatement of this Subject. See 
Restatement of Restitution 88 62, 112-17, 139. 
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§ 13. Persons Affected By Guardianship 
A person has no capacity to incur contractual duties if his property is under 
guardianship by reason of an adjudication of mental illness or defect. 


Comment: 

a. Rationale. The reason for appointing a 
guardian of property is to preserve the property 
from being squandered or improvidently used. 
The guardianship proceedings are treated as 
giving public notice of the ward's incapacity and 
establish his status with respect to transactions 
during guardianship even though the other party 
to a particular transaction may have no 
knowledge or reason to know ofthe guardianship: 
the guardian is not required to give personal 
notice to all persons who may deal with the ward. 
The control of the ward's property is vested in 
the guardian, subject to court supervision; that 
control and supervision are not to be impaired 
or avoided by proof that the ward has regained 
his reason or has had a lucid interval, unless the 
guardianship is terminated or abandoned. 

The rules governing contracts made by a 
guardian are beyond the scope of the 
Restatement of this Subject. A contract 
purporting not to bind the guardian personally 
but to bind the ward's estate raises problems 
much like those raised by a similar contract made 
by a trustee. See Restatement, Second, Trusts 88 
262, 263, 271. But the powers of guardians are 
usually defined by statute, and are ordinarily 
much narrower than those of trustees. 

b. Non-contractual obligations. Property 
under guardianship may be reached in some 
circumstances to redress the torts of the ward or 
to satisfy his quasi-contractual obligations. See 
Restatement of Restitution 8 139. The guardian 
is not required, in order to defend the ward 
against contractual liability arising out of a 
transaction during guardianship, to restore the 
other party to his original position, since such a 
requirement might force the guardian to use 
other property to replace property dissipated by 
the ward. Compare Restatement of Restitution 8 
62. But the other party may be able to reclaim 
the consideration received by the ward if it can 
be found. In some cases, as where necessaries 
have been furnished, the other party, to avoid 
unjust enrichment, may recover the fair value of 
the consideration received by the ward. See 
Comment f to 8 12. 


Illustration: 

1. A, under guardianship by reason of men- 
tal illness, buys an old car from B for $300, giv- 
ing a promissory note for that amount. A subse- 
quently abandons the car. A is not liable on the 


note. B may reclaim the car or, if the car is found 
to be a necessary, has a claim for having furnished 
it to A. 


c. Types of guardianship. The rule of this 
Section had its origin in cases of insanity. It does 
not apply to cases where a person is committed 
or voluntarily admitted to an asylum or hospital 
without the appointment of a guardian, or where 
a guardian of the person only is appointed. In 
such cases the adjudication may have evidentiary 
value under 8 15, but there may be a voidable 
contract notwithstanding mental illness or defect. 
Nor does the rule apply to infants: parents are 
natural guardians of the person but not the 
property of an infant, and the appointment of a 
guardian ofthe infant's property does not prevent 
the infant from affirming his contract when he 
becomes of age. 

Unless a statute provides otherwise, the rule 
governing insane persons applies also to persons 
under guardianship by reason of mental illness 
or defect or as habitual drunkards, narcotics 
addicts, spend-thrifts, aged persons or convicts. 
In some states it makes no difference that the 
guardian is known as a committee, conservator, 
or curator, or by some other title, but in others, 
conservatorship is a less drastic procedure not 
conclusive and sometimes not even probative on 
the issue of incompetency. Where a statute 
authorizes the appointment of a guardian on the 
voluntary application of the ward-to-be without 
any adjudication of disability, the ward may 
retain some capacity to contract, subject to 
subsequent judicial approval, either where the 
guardian consents or where the guardian's 
control of the property is not impaired. 


Illustration: 

2. Shortly after commitment to a hospital for 
the insane and while still confined, A conveys land 
to B, taking back a purchase-money mortgage. 
Subsequently C is appointed guardian of A's prop- 
erty. On A's behalf, C ratifies the conveyance and 
sues to enforce the mortgage by foreclosure. B has 
no defense: since A was not under guardianship, 
the conveyance and mortgage were voidable, not 
void. See § 15. 


d. Termination of guardianship. When the 
reason for guardianship ceases, the guardianship 
should ordinarily be terminated by judicial 
decree. But when the ward recovers from mental 
illness, for example, the guardianship is 
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sometimes abandoned without any formality. In 
such cases, if the guardian dies or is removed and 
no successor is appointed, the guardianship is no 


8 14. Infants 


longer conclusive of contractual incapacity, and 
the same may be true in other cases if the ward 
resumes full control of his property without 
interference over a substantial period of time. 


Unless a statute provides otherwise, a natural person has the capacity to incur 
only voidable contractual duties until the beginning of the day before the 


person's eighteenth birthday. 


Comment: 

a. Who are infants. The common law fixed the 
age of twenty-one as the age at which both men 
and women achieve full capacity to contract, and 
the rule that the critical moment is the beginning 
of the preceding day was established on the 
ground that the law disregards fractions of a day. 
In almost every State these rules have been 
changed by statute. It appears that 49 States have 
lowered the age of majority, either generally or 
for contract capacity, to less than twenty-one; 
usually, the age is eighteen. See the table in the 
Reporter's Note to this Comment. The birthday 
rather than the preceding day is the date of 
majority in some States; in some both men and 
women have full capacity upon marriage. 

b. Obligations which are not voidable. Infants’ 
contracts were at one time classified as void, 
voidable or valid, but the modern rule in the 
absence of statute is that they are voidable by the 
infant. See 8 7. Compare Restatement, Second, 
Agency $ 20. An infant may be bound by 
obligations imposed by law independently of 
contract, such as tort and quasi-contractual 
obligations. See Comment fto 8 12, Restatement 
of Restitution 8 139. In addition, certain contracts 
are held binding, ordinarily by statute, such as 
recognizances for appearance in court or 
contracts made with judicial approval. Modern 
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statutes also sometimes deny the power of 
disaffirmance as to such transactions as 
withdrawal of bank deposits or payment of life 
insurance premiums. 

c. Restoration of consideration. An infant 
need not take any action to disaffirm his contracts 
until he comes of age. If sued upon the contract, 
he may defend on the ground of infancy without 
returning the consideration received. His 
disaffirmance revests in the other party the title 
to any property received by the infant under the 
contract. If the consideration received by the 
infant has been dissipated by him, the other party 
is without remedy unless the infant ratifies the 
contract after coming of age or is under some 
non-contractual obligation. But some states, by 
statute or decision, have restricted the power of 
disaffirmance, either generally or under 
particular circumstances, by requiring 
restoration of the consideration received. Where 
the infant seeks to enforce the contract, the 
conditions of the other party’s promise must be 
fulfilled. The problems arising when an infant 
seeks to disaffirm a conveyance or executed 
contract are beyond the scope of the Restatement 
of this Subject, whether the disaffirmance is 
attempted before or after he comes of age. As to 
what constitutes ratification, see § 85. 


(1) A person incurs only voidable contractual duties by entering into a 
transaction if by reason of mental illness or defect 
(a) he is unable to understand in a reasonable manner the nature and 


consequences of the transaction, or 


(b) he is unable to act ina reasonable manner in relation to the transaction 
and the other party has reason to know of his condition. 
(2) Where the contract is made on fair terms and the other party is without 


knowledge of the mental illness or 


Subsection (1) terminates to the extent 


defect, the power of avoidance under 
that the contract has been so performed 


in whole or in part or the circumstances have so changed that avoidance would 
be unjust. In such a case a court may grant relief as justice requires. 
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Comment: 

a. Rationale. A contract made by a person who 
is mentally incompetent requires the 
reconciliation of two conflicting policies: the 
protection of justifiable expectations and of the 
security of transactions, and the protection of 
persons unable to protect themselves against 
imposition. Each policy has sometimes prevailed 
to a greater extent than is stated in this Section. 
At one extreme, it has been said that a lunatic 
has no capacity to contract because he has no 
mind; this view has given way to a better 
understanding of mental phenomena and to the 
doctrine that contractual obligation depends on 
manifestation of assent rather than on mental 
assent. See §§ 2, 19. At the other extreme, it has 
been asserted that mental incompetency has no 
effect on a contract unless other grounds of 
avoidance are present, such as fraud, undue 
influence, or gross inadequacy of consideration; 
it is now widely believed that such a rule gives 
inadequate protection to the incompetent and his 
family, particularly where the contract is entirely 
executory. 

b. The standard of competency. It is now 
recognized that there is a wide variety of types 
and degrees of mental incompetency. Among 
them are congenital deficiencies in intelligence, 
the mental deterioration of old age, the effects of 
brain damage caused by accident or organic 
disease, and mental illnesses evidenced by such 
symptoms as delusions, hallucinations, delirium, 
confusion and depression. Where no guardian 
has been appointed, there is full contractual 
capacity in any case unless the mental illness or 
defect has affected the particular transaction: a 
person may be able to understand almost 
nothing, or only simple or routine transactions, 
or he may be incompetent only with respect to a 
particular type of transaction. Even though 
understanding is complete, he may lack the 
ability to control his acts in the way that the 
normal individual can and does control them; in 
such cases the inability makes the contract 
voidable only if the other party has reason to 
know of his condition. Where a person has some 
understanding of a particular transaction which 
is affected by mental illness or defect, the 
controlling consideration is whether the 
transaction in its result is one which a reasonably 
competent person might have made. 


Illustration: 

1. A, a school teacher, is a member of a re- 
tirement plan and has elected a lower monthly 
benefit in order to provide a benefit to her hus- 
band if she dies first. At age 60 she suffers a “ner- 


vous breakdown," takes a leave of absence, and is 
treated for cerebral arteriosclerosis. When the 
leave expires she applies for retirement, revokes 
her previous election, and elects a larger annuity 
with no death benefit. In view of her reduced life 
expectancy, the change is foolhardy, and there are 
no other circumstances to explain the change. She 
fully ünderstands the plan, but by reason of men- 
tal illness is unable to make a decision based on 
the prospect of her dying before her husband. The 
officers of the plan have reason to know of her 
condition. Two months after the changed election 
she dies. The change of election is voidable. 


c. Proof of incompetency. Where there has 
been no previous adjudication of incompetency, 
the burden of proof is on the party asserting 
incompetency. Proof of irrational or unintelligent 
behavior is essential; almost any conduct of the 
person may be relevant, as may lay and expert 
opinions and prior and subsequent adjudications 
of incompetency. Age, bodily infirmity or disease, 
use of alcohol or drugs, and illiteracy may bolster 
other evidence of incompetency. Other facts have 
significance when there is mental illness or defect 
but some understanding: absence of independent | 
advice, confidential or fiduciary relationship, 
undue influence, fraud, or secrecy; in such cases 
the critical fact often is departure from the 
normal pattern of similar transactions, and 
particularly inadequacy of consideration. 

d. Operative effect of incompetency. Where 
no guardian has been appointed, the effect on 
executory contracts of incompetency by reason 
of mental illness or defect is very much like that 
of infancy. Regardless of the other party’s 
knowledge or good faith and regardless of the 
fairness of the terms, the incompetent person on 
regaining full capacity may affirm or disaffirm 
the contract, or the power to affirm or disaffirm 
may be exercised on his behalf by his guardian 
or after his death by his personal representative. 
There may, however, be related obligations 
imposed by law independently of contract which 
cannot be disaffirmed. See Comment f to § 12, 
Comment b to 8 14. And if the other party did not 
know of the incompetency at the time of 
contracting he cannot be compelled to perform 
unless the contract is effectively affirmed. 


illustration: 

2. A, an incompetent not under guardian- 
ship, contracts to sell land to B, who does not 
know of the incompetency. A continues to be in- 
competent. On discovering the incompetency, B 
may refuse to perform until a guardian is ap- 
pointed, and if none is appointed within a rea- 
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sonable time may obtain a decree canceling the 
contract. 


e. Effect of performance. Where the contract 
has been performed in whole or in part, 
avoidance is permitted only on equitable terms. 
In the traditional action at law, the doing of equity 
by or on behalf of the incompetent was 
accomplished by a tender before suit, but in 
equity or under modern merged procedure it is 
provided for in the decree. Any benefits still 
retained by the incompetent must be restored or 
paid for, and restitution must be made for any 
necessaries furnished under the contract. See 
Comment fto $ 12. If the other party knew of the 
incompetency at the time of contracting, or if he 
took unfair advantage of the incompetent, 
consideration not received by the incompetent 
or dissipated without benefit to him need not be 
restored. 


Illustrations: 

3. A, an incompetent not under guardian- 
ship, contracts to buy land for a fair price from B, 
who does not know of the incompetency. Shortly 
after transfer of title to A and part payment by A, 
A dies. A's personal representative may recover 
A's part payment on reconveying the land to B. 


4. The facts being otherwise as stated in Il- 
lustration 3, C, with knowledge of A's incompe- 
tency, renders legal services to A in the transac- 
tion; after learning of A's incompetency, B pays 
$500 to C pursuant to the contract. A's personal 
representative need not reimburse B for the pay- 
ment. 


f. When avoidance is inequitable. If the 
contract is made on fair terms and the other party 
has no reason to know of the incompetency, 
performance in whole or in part may so change 
the situation that the parties cannot be restored 
to their previous positions or may otherwise 
render avoidance inequitable. The contract then 
ceases to be voidable. Where the other party, 


§ 16. Intoxicated Persons 


though acting in good faith, had reason to know 
of the incompetency at the time of contracting or 
performance, or where the equities can be 
partially adjusted by the decree, the court may 
grant or deny relief as the situation requires. 
Factors to be taken into account in such cases 
include not only benefits conferred and received 
on both sides but also the extent to which 
avoidance will benefit the incompetent and the 
extent to which others who will benefit from 
avoidance had opportunities to prevent the 
situation from arising. 


illustrations: 

5. A, an incompetent spouse not under 
guardianship, mortgages land on fair terms to B, 
a bank which has no knowledge or reason to know 
of the incompetency, for a loan of $2,000. At A's 
request the money is paid to the other spouse, C, 
who absconds with it. The contract is not void- 
able. 


6. A, a congenital imbecile not under guard- 
ianship, has an interest in unimproved land which 
is contingent on his surviving his father B. A joins 
B and C, a cousin, in leasing the land on fair terms 
for 25 years to D, who has no reason to know of 
the incompetency. Subsequently A assigns his 
interest in the rent to C in return for C's agree- 
ment to support A for life, which C duly performs. 
Five years later A joins B and C in an outright sale 
of the land to D. On B's death avoidance of the 
sale of A's interest may be equitable if D can be 
assured of repayment of the price and of retain- 
ing improvements made by him after the sale; 
avoidance of the lease would be inequitable. 


7. A, an incompetent not under guardian- 
ship, lives on a homestead with his mother B and 
brother C. A also holds a mortgage on a second 
tract of land owned by C. To prevent foreclosure 
of a mortgage on the homestead, A, B and C join 
in borrowing money from D on a mortgage of both 
tracts on fair terms. D acts in good faith but has 
reason to know of A's incompetency. A dies, leav- 
ing B his sole heir. The mortgage to D is not void- 
able for the benefit of B. 


A person incurs only voidable contractual duties by entering into a transaction 
if the other party has reason to know that by reason of intoxication 
(a) he is unable to understand in a reasonable manner the nature and 


consequences of the transaction, or 


(b) he is unable to act in a reasonable manner in relation to the transaction. 


Comment: 

a. Rationale. Compulsive alcoholism may be 
a form of mental illness; and when a guardian is 
appointed for the property of a habitual 


drunkard, his transactions are treated like those 
of a person under guardianship by reason of 
mental illness. See 88 13, 15. If drunkenness is so 
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extreme as to prevent any manifestation of 
assent, there is no capacity to contract. See 88 2, 
12, 19. It would be possible to treat voluntary 
intoxication as a temporary mental disorder in 
all cases, but voluntary intoxication not 
accompanied by any other disability has been 
thought less excusable than mental illness. 
Compare Model Penal Code 8 2.08 and 
Comment. Hence a contract made by an 
intoxicated person is enforceable by the other 
party even though entirely executory, unless the 
other person has reason to know that the 
intoxicated person lacks capacity. Elements of 
overreaching or other unfair advantage may be 
relevant on the issues of competency, ofthe other 
party's reason to know, and of the appropriate 
remedy. Compare Comments c, e and f to 8 15. 
Use of drugs may raise similar problems. 

b. What contracts are voidable. The standard 
of competency in intoxication cases is the same 
as that in cases of mental illness. If the 
intoxication is so extreme as to prevent any 
manifestation of assent, there is no contract. 
Otherwise the other party is affected only by 
intoxication of which he has reason to know. A 
contract made by a person who is so drunk he 
does not know what he is doing is voidable if the 
other party has reason to know of the 
intoxication. Where there is some understanding 
ofthe transaction despite intoxication, avoidance 
depends on a showing that the other party 
induced the drunkenness or that the 
consideration was inadequate or that the 
transaction departed from the normal pattern of 
similar transactions; if the particular transaction 
in its result is one which a reasonably competent 
person might have made, it cannot be avoided 
even though entirely executory. 
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Illustrations: 

1. A, while in a state of extreme intoxication, 
signs and mails a written offer on fair terms to B, 
who has no reason to know of the intoxication. B 
accepts the offer. A has no right to avoid the con- 
tract. 


2. A is ill and confined to his bed. B, know- 
ing that the illness is incurable, plies A with in- 
toxicating liquor for a week and then purports to 
treat him by rubbing him with oil. While intoxi- 
cated, A executes by mark a contract to sell land 
to B for a grossly inadequate consideration. Six 
days later A dies. A's heirs may avoid the contract. 


3. A has been drinking heavily. B, who has 
also been drinking, meets A, offers to buy A's farm 
for $50,000, a fair price, and offers A a drink 
which A accepts. In drunken exhilaration A, as a 
joke, writes out and signs a memorandum of 
agreement to sell, gets his wife to sign it, and de- 
livers it to B, who understands the transaction as 
a serious one. A's intoxication is no defense to B's 
suit for specific performance. 


c. Ratification and avoidance. Where a 
contract is voidable on the ground of intoxication, 
the rules as to ratification and avoidance are 
much the same as in cases of misrepresentation. 
See Chapter 7. On becoming sober, the 
intoxicated person must act promptly to disaffirm 
and must offer to restore consideration received. 
Such an offer may be excused, however, if the 
consideration has been dissipated during the 
period of drunkenness. 


Illustration: 

4. A buys a barber shop from B for $650. 
Shortly afterward, A, helplessly drunk and evi- 
dently not aware of what he is doing, sells the shop 
back to B for $200. On recovering his senses, A 
cannot remember the transaction and cannot find 
out what happened to the $200. On prompt dis- 
affirmance, A may recover the shop without re- 
paying the $200. 
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Chapter 3. Formation Of Contracts—Mutual Assent 


Topic 1. In General 


§ 17. Requirement Of A Bargain 


(1) Except as stated in Subsection (2), the formation of a contract Gequires)a 
bargain in which there is a manifestation of mutual assent to the exchange 
a cuc ERE i 


— . . 
and a consideration. 


(2) Whether or not there is a bargain a contract may be formed under special 
rules applicable to formal contracts or under the rules stated in §§ 82- 94. 


Comment: 

a. Formal contracts. The types of contracts 
listed in § 6 are not necessarily subject to the 
requirements of manifestation of assent and 
consideration. Where contracts under seal still 
have their common-law effect, neither 
manifestation of assent by the promisee nor 
consideration is essential. See 88 95, 104(1). 
Under Uniform Commercial Code 8 3-408, a 
negotiable instrument may be binding without 
consideration in some cases. Under Uniform 
Commercial Code 88 5-105, 5-106, neither 
manifestation of assent by the customer or the 
beneficiary nor consideration is necessary to the 
establishment of a letter of credit. 

b. Bargains. Contracts of types enumerated 
in 8 6 can be used in many of the transactions 
essential to civilized life: e.g., sale or lease of land, 
goods, or intangible property; the rendering of 
services for hire; the lending of money. But in 
modern times less formal contracts are far more 
important. The typical contract is a bargain, and 
is binding witho rm. The governing 
principle in the typical case is that bargains are 
enforceable ugless some other princi nflicts. 
This chapter and the next deal with the two 
essential elements of a bargain: agreement and 
exchange. 

c. “Meeting of the minds." The element of 
agreement is sometimes referred to as a ^meeting 
of the minds." The parties to most contracts give 
actual as well as apparent assent, but it is clear 
that a mental reservation of a party to a bargain 
does not impair the obligation he purports to 
undertake. The phrase used here, therefore, is 
*manifestation of mutual assent," as in the 
definition of *agreement" in 8 3. See also 
Comment b to 8 2. Topics 2-5, 88 18-70, explain 
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this requirement. 

d. “Sufficient consideration.” The element of 
exchange is embodied in the concept of 
consideration. In some cases a promise is not 
binding for want of consideration, despite the 
presence of an element of exchange. 
“Consideration” has sometimes been used to refer 
to the element of exchange, without regard to 
whether it is sufficient to make an informal 
promise legally binding; the consideration which 
satisfies the legal requirement has then been 
called “sufficient consideration.” As the term 
“consideration” is used here, however, it refers 
to an element of exchange which is legally 
sufficient, and the word “sufficient” would 
therefore be redundant. The requirement of 
consideration is the subject of §§ 71-81. 


Illustration: 

1. A owes B $50. In exchange for A's pay- 
ment of the debt B makes a promise. Under the 
rule stated in 8 73, B's promise is without consid- 
eration. 


e. Informal contract without bargain. There 
are numerous atypical cases where informal 
promises are binding though not made as part of 
a bargain. In such cases it is often said that there 
is consideration by virtue of reliance on the 
promise or by virtue of some circumstance, such 
as a ^past consideration," which does not involve 
the element of exchange. In this Restatement, 
however, *consideration" is used only to refer to 
the element of exchange, and contracts not 
involving that element are described as promises 
binding without consideration. There is no 
requirement,of agreement for such contracts. 
They are the subject of 88 82-94. 
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$ 18. Manifestation Of Mutual Assent 


Manifestation of mutual assent to an exchange requires that each party either 
make a promise or begin or render a performance. 


Comment: 

a. Manifestation of assent. Assent to the 
formation of an informal contract is operative 
only to the extent that it is manifested. Compare 
83and Comment bto § 2. As to the manifestation 
of assent by conduct other than words, see §§ 4 
and 19. Rules for cases where one party could 
reasonably draw more than one inference as to 
the intention of another are stated in the 
following sections, in connection with the scope 
of contractual obligations (see 88 201, 219), and 
in connection with mistake (see 8 151-58). 

b. Assent by promise or performance. Where 
a bargain has been fully performed on one side, 
there is commonly no need to determine the 
moment of making ofthe contract or whether the 
performing party made a promise before he 
performed. Those issues ordinarily become 
important only when a dispute arises at an earlier 
stage. In the typical case such a dispute involves 
an exchange of promises before any performance 
takes place; there is an offer containing a promise 
and made binding by an acceptance containing a 
return promise. Section 50. The beginning or 
tender of performance may operate as such a 


return promise under 8 63. In less common cases, 
acceptance may be made by a performance under 
§ 54, and the beginning of performance may have 
an intermediate effect of making the offer 
irrevocable under 8 45. 

c. Sham or jest. Where all the parties to what 
would otherwise be a bargain manifest an 
intention that the transaction is not to be taken 
seriously, there is no such manifestation of assent 
to the exchange as is required by this Section. In 
some cases the setting makes it clear that there 
is no contract, as where a business transaction is 
simulated on a stage during a dramatic 
performance. In other cases, there may be doubt 
as to whether there is a joke, or one of the parties 
may take the joke seriously. If one party is 
deceived and has no reason to know of the joke 
the law takes the joker at his word. Even if the . 
deceived party had reason to know of the joke, 
there may be a claim for fraud or unjust 
enrichment by virtue ofthe promise made. Where 
the parties to a sham transaction intend to 
deceive third parties, considerations of public 
policy may sometimes preclude a defense of 
sham. Cf. Illustration 1 to 8 21. 


8 19. Conduct As Manifestation Of Assent 
(1) The manifestation of assent may be made wholly or partly by written or 
spoken words or by other acts or by failure to act. 
(2) The conduct of a party is not effective as a manifestation of his assent unless 
he intends to engage in the conduct and knows or has reason to know that the 
other party may infer from his conduct that he assents. 
(3) The conduct of a party may manifest assent even though he does not in fact 
assent. In such cases a resulting contract may be voidable because of fraud, 
duress, mistake, or other invalidating cause. 


Comment: 

a. Conduct other than words. Words are not 
the only medium of expression. Conduct may 
often convey as clearly as words a promise or an 
assent to a proposed promise. See Comment a to 
8 4 and Illustrations. Where no particular 
requirement of form is made by the law a 
condition of the validity or enforceability of a 
contract, there is no distinction in the effect of 
the promise whether it is expressed in writing, 
or orally, or in acts, or partly in one of these ways 
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and partly in others. Purely negative conduct is 
sometimes, though not usually, a sufficient 
manifestation of assent. See 8 69. 

Like words, non-verbal conduct often has 
different meanings to different people. Indeed, 
the meaning of conduct not used as a 
conventional symbol is more uncertain and more 
dependent on its setting than are words. A wide 
variety of elements of the total situation may be 
relevant to the interpretation of such conduct. 
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The problem is illustrated in cases of claims 
against a decedent's estate for services rendered. 
In such cases the line between a contractual claim 
based on agreement and a quasi-contractual 
claim based on unjust enrichment is often 
indistinct; on either basis a major question may 
be whether the services were rendered 
gratuitously, and the circumstances are often 
critical. 


Illustration: 

1. A lives in B's home and renders services 
to B over a period of years, and after B's death 
claims the value of the services. By statute A is 
incompetent to testify to transactions with B, and 
there is no evidence of a verbal promise. Among 
the factors relevant to a determination whether 
the services were gratuitous are the following: a 
request by B that A render the services, the rela- 
tion between A and B, the value of the services to 
B, the alternatives foregone and hardship suffered 
by A, the financial circumstances of the parties, 
the relation between B and his legatees or 
distributees, and their connection with A's ser- 
vices. 


b. *Reason to know." A person has reason to 
know a fact, present or future, if he has 
information from which a person of ordinary 
intelligence would infer that the fact in question 
does or will exist. A person of superior 
intelligence has reason to know a fact if he has 
information from which a person of his 
intelligence would draw the inference. There is 
also reason to know if the inference would be that 
there is such a substantial chance of the existence 
ofthe fact that, if exercising reasonable care with 
reference to the matter in question, the person 
would predicate his action upon the assumption 
of its possible existence. 

Reason to know is to be distinguished from 
knowledge and from *should know." Knowledge 
means conscious belief in the truth of a fact; 
reason to know need not be conscious. "Should 
know" imports a duty to others to ascertain facts; 
the words “reason to know" are used both where 
the actor has a duty to another and where he 
would not be acting adequately in the protection 
of his own interests were he not acting with 
reference to the facts which he has reason to 
know. See Restatement, Second, Agency 8 9; 
Restatement, Second, Torts 8 12; Uniform 
Commercial Code § 1-201(25). 

c. Responsibility for unintended appearance 
of assent. A “manifestation” of assent is not a 
mere appearance; the party must in some way 
be responsible for the appearance. There must 
be conduct and a conscious will to engage in that 
conduct. Thus, when a party is used as a mere 
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mechanical instrument, his apparent assent does 
not affect his contractual relations. See the rules 
on duress in 88 174-77. This is true even though 
the other party reasonably believes that the 
assent is genuine. 

Similarly, even though the intentional conduct 
of a party creates an appearance of assent on his 
part, he is not responsible for that appearance 
unless he knows or has reason to know that his 
conduct may cause the other party to understand 
that he assents. In effect there must be either 
intentional or negligent creation of an 
appearance of assent. Compare 8 20 and the rules 
on mistake, misrepresentation, duress and undue 
influence in Chapters 6 and 7. The other party 
must also manifest assent, but no further change 
of position on his part is necessary to the 
formation of a bargain. Change of position may 
of course be relevant to the existence of a power 
of avoidance, but the law must take account of 
the fact that in a society largely founded on credit 
bargains will be relied on in subtle ways, difficult 
or incapable of proof. 


Illustrations: 

2. A offers to sell B his library at a stated 
price, forgetting that his favorite Shakespeare, 
which he did not intend to sell, is in the library. B 
accepts the offer. There is a contract including the 
Shakespeare, unless B knows or has reason to 
know of A's temporary forgetfulness. Whether the 
contract is voidable for mistake depends on the 
rules stated in Chapter 6. 


3. A writes an offer to B, which he encloses 
in an envelope, addresses and stamps. Shortly 
afterwards, he decides not to send the offer, but 
by mistake he deposits it in the mail. It is deliv- 
ered to B, who accepts the offer. There is a con- 
tract unless B knows or has reason to know of A's 
error. Whether the contract is voidable for mis- 
take is governed by the rules stated in Chapter 6. 


d. Voidable manifestations distinguished. 
Actual mental assent is not essential to the 
formation of an informal contract enforceable as 
a bargain. This is made clear by the definitions 
of “bargain” and “agreement” in terms of 
*manifestation" of mutual assent. See 88 3, 17, 
18; compare Comment b to 8 2. But the fact that 
apparent assent is not genuine may have legal 
significance in rendering the contract voidable 
or unenforceable for mistake, misrepresentation, 
duress, or undue influence. See Chapters 6 and 
7. In such cases it is often necessary to inquire 
whether the power of avoidance has been 
exercised with sufficient promptness, or whether 
the other party has so changed his position that 
avoidance would be inequitable. Where there is 
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no manifestation of mutual assent, on the other 
hand, the contractual relations of the parties are 


§ 20. Effect Of Misunderstanding 


not affected, and such inquiries are unnecessary. 


(1) There is no manifestation of mutual assent to an exchange if the parties 
attach materially different meanings to their manifestations and 

(a) neither party knows or has reason to know the meaning attached by the 
other; or 

(b) each party knows or each party has reason to know the meaning attached 
by the other. 

(2) The manifestations of the parties are operative in accordance with the 
meaning attached to them by one of the parties if 

(a) that party does not know of any different meaning attached by the other, 
and the other knows the meaning attached by the first party; or 

(b) that party has no reason to know of any different meaning attached by the 
other, and the other has reason to know the meaning attached by the first party. 


Comment: 

a. Scope. Subsection (1) states the implications 
of the rule of 8 19(2) as to the meaning of 
*manifestation of mutual assent" in cases of 
mistake in the expression of assent. The subject- 
matter of this Section is more fully treated in 
Chapter 9 on the scope of contractual obligations. 
Rules are stated here only for two-party 
transactions; multi-party transactions are more 
complex, but are governed by the same 
principles. As to the meaning of "reason to know,” 
see Comment b to 8 19. 

b. The need for interpretation. The meaning 
given to words or other conduct depends to a 
varying extent on the context and on the prior 
experience of the parties. Almost never are all the 
connotations of a bargain exactly identical for 
both parties; it is enough that there is a core of 
common meaning sufficient to determine their 
performances with reasonable certainty or to give 
a reasonably certain basis for an appropriate legal 
remedy. See § 33. But material differences of 
meaning are a standard cause of contract 
disputes, and the decision of such disputes 
necessarily requires interpretation of the 
language and other conduct of the parties in the 
light of the circumstances. 

c. Interpretation and agreement. There is a 
problem of interpretation in determining 
whether a contract has been made as well as in 
determining what obligations a contract imposes. 
Where one party makes a precise and detailed 
offer and the other accepts it, or where both 
parties sign the same written agreement, there 
may be an "integrated" agreement (see 8 209) and 
the problem is then one of interpreting the offer 
or written agreement. In other cases agreement 
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may be found in a jumble of letters, telegrams, 
acts and spoken words. In either type of case, the 
parties may have different understandings, 
intentions and meanings. Even though the 
parties manifest mutual assent to the same words 
of agreement, there may be no contract because ` 
of a material difference of understanding as to 
the terms of the exchange. Where there is no 
integration, the parties may also differ as to 
whether there was an offer of any kind, or 
whether there was an acceptance. Rules of 
interpretation governing various situations are 
stated in Chapter 9 on the scope of contractual 
obligations; those rules are applicable in the 
determination of what each party "knows or has 
reason to know." 

d. Error in expression. The basic principle 
governing material misunderstanding is stated 
in Subsection (1): no contract is formed if neither 
party is at fault or if both parties are equally at 
fault. Subsection (2) deals with cases where both 
parties are not equally at fault. If one party knows 
the other's meaning and manifests assent 
intending to insist on a different meaning, he may 
be guilty of misrepresentation. Whether or not 
there is such misrepresentation as would give the 
other party a power of avoidance, there is a 
contract under Subsection (2)(a), and the mere 
negligence of the other party is immaterial. See 8 
166 as to reformation of a written contract in such 
a case. Under Subsection (2)(b) a party may be 
bound by a merely negligent manifestation of 
assent, if the other party is not negligent. The 
question whether such a.contract is voidable for 
mistake is dealt with in §§ 151-58. 
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Illustrations: 


1. A offers to sell B goods shipped from 
Bombay ex steamer "Peerless". B accepts. There 
are two steamers of the name “Peerless”, sailing 
from Bombay at materially different times. If both 
parties intend the same Peerless, there is a con- 
tract, and it is immaterial whether they know or 
have reason to know that two ships are named 
Peerless. 


2. The facts being otherwise as stated in Il- 
lustration 1, A means Peerless No. 1 and B means 
Peerless No. 2. If neither A nor B knows or has 
reason to know that they mean different ships, or 
if they both know or if they both have reason to 
know, there is no contract. 


3. The facts being otherwise as stated in Il- 
lustration 1, A knows that B means Peerless No. 
2 and B does not know that there are two ships 
named Peerless. There is a contract for the sale 
of the goods from Peerless No. 2, and it is imma- 
terial whether B has reason to know that A means 
Peerless No. 1. If A makes the contract with the 
undisclosed intention of not performing it, it is 
voidable by B for misrepresentation (see 88 159- 
64). Conversely, if B knows that A means Peer- 
less No. 1 and A does not know that there are two 
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ships named Peerless, there is a contract for the 
sale of the goods from Peerless No. 1, and it is 
immaterial whether A has reason to know that B 
means Peerless No. 2, but the contract may be 
voidable by A for misrepresentation. 


4. The facts being otherwise as stated in Il- 
lustration 1, neither party knows that there are 
two ships Peerless. A has reason to know that B 
means Peerless No. 2 and B has no reason to know 
that A means Peerless No. 1. There is a contract 
for the sale of goods from Peerless No. 2. In the 
converse case, where B has reason to know and A 
does not, there is a contract for sale from Peer- 
less No. 1. In either case the question whether the 
contract is voidable for mistake is governed by the 
rules stated in 88 151-58. 


5. A says to B, “I offer to sell you my horse 
for $100." B, knowing that A intends to offer to 
sell his cow for that price, not his horse, and that 
the word *horse" is a slip of the tongue, replies, ^I 
accept." The price is a fair one for either the horse 
or the cow. There is a contract for the sale of the 
cow and not of the horse. If B makes the contract 
with the undisclosed intention of not performing 
it, it is voidable by A for misrepresentation. See 
88 159-64. 


Neither real nor apparent intention that a promise be legally binding is 
essential to the formation of a contract, but a manifestation of intention that a 
promise shall not affect legal relations may prevent the formation of a contract. 


Comment: 

a. Intent to be legally bound. Most persons 
are now aware of the existence of courts and rules 
of law and of the fact that some promises are 
binding. The parties to a transaction often have 
a reasonably accurate understanding of the 
applicable law, and an intention to affect legal 
relations. Such facts may be important in 
interpreting their manifestations of intention and 
in determining legal consequences, but they are 
not essential to the formation of a contract. The 
parties are often quite mistaken about particular 
rules of law, but such mistakes do not necessarily 
deprive their acts of legal effect. 


Illustrations: 

1. Adraws a check for $300 payable to B and 
delivers it to B in return for an old silver watch 
worth about $15. Both A and B understand the 
transaction as a frolic and a banter, but each be- 
lieves that he would be legally bound if the other 
dishonestly so asserted. There is no contract. 


2. A orally promises to sell B a book in re- 
turn for B's promise to pay $5. A and B both think 
such.promises are not binding unless in writing. 


ax 


Nevertheless there is a contract, unless one of 
them intends not to be legally bound and the other 
knows or has reason to know of that intention. 


b. Agreement not to be legally bound. Parties 
to what would otherwise be a bargain and a 
contract sometimes agree that their legal 
relations are not to be affected. In the absence of 
any invalidating cause, such a term is respected 
by the law like any other term, but such an 
agreement may present difficult questions of 
interpretation: it may mean that no bargain has 
been reached, or that a particular manifestation 
of intention is not a promise; it may reserve a 
power to revoke or terminate a promise under 
certain circumstances but not others. In a written 
document prepared by one party it may raise a 
question of misrepresentation or mistake or 
overreaching; to avoid such questions it may be 
read against the party who prepared it. 

The parties to such an agreement may intend 
to deny legal effect to their subsequent acts. But 
where a bargain has been fully or partly 
performed on one side, a failure to perform on 
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the other side may result in unjust enrichment, 
and the term may then be unenforceable as a 
provision for a penalty or forfeiture. See 88 185, 
229, 356. In other cases the term may be 
unenforceable as against public policy because it 
unreasonably limits recourse to the courts or as 
unconscionably limiting the remedies for breach 
of contract. See 88 178-79, 208; Uniform 
Commercial Code 88 2-302, 2-719 and Comment 
1 


Illustrations: 

3. A, an employer, issues to B, an employee, 
a "certificate of benefit", promising stated sums 
increasing yearly, payable to a named beneficiary 
if B dies while still in A's employ. The certificate 
provides that it “constitutes no contract" and 
*confers no legal right." The quoted language may 
be read as reserving a power of revocation only 
until B dies. 


4. A and B, two business corporations, have 
a contract by which B is the exclusive distributor 
in a certain territory of goods made by A. By a 
detailed written agreement they agree to continue 
the distributorship for three years. The writing 
provides that it is not to be a legal agreement or 
subject to legal jurisdiction in the law courts. The 
written agreement may be read and given effect 
to terminate the prior contract and to prevent any 
legal duty arising from the making of the agree- 


ment or from the acceptance of orders under it; 
but it does not excuse B from paying for goods 
delivered under it. 


c. Social engagements and domestic 
arrangements. In some situations the normal 
understanding is that no legal obligation arises, 
and some unusual manifestation of intention is 
necessary to create a contract. Traditional 
examples are social engagements and agreements 
within a family group. See 88 189-91. Where the 
family relation is not close, valuable services 
rendered in the home may make binding an 
express or implied promise to pay for the services; 
but even in such cases it would often be 
understood that there is no legal obligation while 
the agreement is entirely executory on both sides. 
See Comment a to § 19, Comment b to 8 32. 


Illustrations: 

5. A invites his friend B to dinner in his 
home, and B accepts. There is no contract. If A 
promised B a fee for attending and entertaining 
other guests, and B did so, there would be a con- 
tract to pay the fee. 


6. À, a husband, is living in harmony with 
his wife, B. Before A leaves on a trip, A and B as- 
sess B's financial needs and agree that A will re- 
mit a fixed sum per month to support her. There 
is no contract. 


§ 22. Mode Of Assent: Offer And Acceptance 


(1) The manifestation of mutual assent to an exchange ordinarily takes the 
form of an offer or proposal by one party followed by an acceptance by the 


other party or parties. 


(2) A manifestation of mutual assent may be made even though neither offer 
nor acceptance can be identified and even though the moment of formation 


cannot be determined. 


Comment: 

a. The usual practice. Subsection (1) states the 
usual practice in the making of bargains. One 
party ordinarily first announces what he will do 
and what he requires in exchange, and the other 
then agrees. Where there are more than two 
parties, the second party to agree may be 
regarded as accepting the offer made by the first 
party and as making a similar offer to subsequent 
parties, and so on. It is theoretically possible for 
a third person to state a suggested contract to the 
parties and for them to say simultaneously that 
they assent. Or two parties may sign separate 
duplicates of the same agreement, each 
manifesting assent whether the other signs before 
or after him. Compare Illustration 5 to § 23. 

b. Assent by course of conduct. Problems of 


offer and acceptance are important primarily in 
cases where advance commitment serves to shift 
a risk from one party to the other, as in sales of 
goods which are subject to rapid price 
fluctuations, in sales of land, and in insurance 
contracts. Controversies as to whether and when 
the commitment is made are less likely to be 
important even in such cases once performance 
is well under way. Offer and acceptance become 
still less important after there have been repeated 
occasions for performance by one party where the 
other knows the nature of the performance and 
has an opportunity for objection to it. See 
Uniform Commercial Code § 2-208(1); compare 
Comment a to § 19. In such cases it is unnecessary 
to determine the moment of making of the 
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contract, or which party made the offer and which 
the acceptance. Thus, Uniform Commercial Code 
$8 2-204 and 2-207(3), relating to contracts for 
the sale of goods, provide that conduct by both 
parties which recognizes the existence of a 
contract is sufficient to establish it although the 
writings of the parties do not otherwise establish 
a contract. The principle has also been applied 
in non-sales contexts. 


Illustration: 

1. A, a general contractor preparing a bid on 
a government construction contract, receives a 
bid by a proposed subcontractor, B, in a given 
amount. A names B as a subcontractor in A's bid, 
but after A receives the government contract, A 


unsuccessfully asks B to reduce its bid, and also 
unsuccessfully seeks permission from the Gov- 
ernment to replace B as a subcontractor. 


Pursuant to A's instructions, B proceeds with 
the work, but refuses to accept a work order from 
A which recites that A is still seeking permission 
to replace B. No new work order is issued. A does 
issue “change orders" using B's bid as the base 
*contract amount." B completes the job, but A 
refuses to pay the full amount, contending that B 
is entitled only to restitutionary damages because 
there never was a contract. There is an 
enforceable contract based upon A's assent to B's 
bid, as manifested by A's conduct, and B is 
entitled to the amount it bid, as modified by the 
change orders. 


§ 23. Necessity That Manifestations Have Reference To Each Other 
It is essential to a bargain that each party manifest assent with reference to 


the manifestation of the other. 


Comment: 

a. Mutuality of assent. Two manifestations of 
willingness to make a bargain, though having the 
same terms, do not constitute a bargain unless 
each is made with reference to the other. 
Ordinarily one party, by making an offer, assents 
in advance; the other, upon learning of the offer, 
assents by accepting it and thereby forms the 
contract. The offer may be communicated directly 
or through an agent; but information received by 
one party that another is willing to enter into a 
bargain is not necessarily an offer. The test is 
whether the offer is so made as to justify the 
accepting party in a belief that the offer is made 
to him. 


Illustration: 

1. A advertises in a large New York newspa- 
per that he will pay a specified reward to anyone 
who will give him certain information within one 
year. B sees a copy of this advertisement in a To- 
kyo newspaper, correctly translated into Japa- 
nese, and sends A the information within the year. 
There is a contract. 


b. Unintended appearance of mutual assent. 
Either the offeror or the offeree may be bound 
by an unintended appearance of assent created 
by his intentional conduct. See 8 19. The mutual 
reference required by this Section is ordinarily 
intended by both parties to a contract, but if one 
party believes that there is such reference and the 
other knows that his conduct creates that 
appearance, the requirement is satisfied. 
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Similarly, if one party believes that there is such 
reference and has no reason to know that the 
other has a different understanding, the 
requirement is satisfied if the other has reason 
to know that his conduct creates the unintended 
appearance. Section 20. Thus where an offer is 
contained in a writing either the offeror or the 
offeree may, without reading the writing, 
manifest assent to it and bind himself without 
knowing its terms. Again, where goods are sent 
by a seller as an offer to a buyer, the buyer, 
without examining them or knowing precisely 
what they are or that a bargain is proposed, can 
bind himself by accepting the goods. So in many 
cases usages of business or of local exchanges are 
annexed as terms to an offer, and an offeror or 
offeree who should be aware of those terms may 
be bound in accordance with them if he manifests 
assent. See 88 219-23; Uniform Commercial Code 
88 1-205, 2-104. 

c. Unknown offers of rewards. Obligations 
arising from unintended manifestations of assent 
by an offeree are imposed in order to protect the 
offeror in justifiable reliance on the offeree's 
promise. If the offer clearly contemplates no 
commitment by the offeree, so that no binding 
return promise can be made and justifiable 
reliance by the offeror is impossible, this reason 
disappears. Thus if a general offer of reward to 
anyone who does a certain act or achieves a 
certain result is treated as contemplating a 
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bargain, the only expectations to be fulfilled are 
those ofthe offeree, and he may have none unless 
he knows of the offer. , 

Such an offer is commonly interpreted as 
intended to induce action by people who know of 
the reward. A person who acts without such 
knowledge is then not within the terms of the 
offer, even though he intends to accept any offer 
which may be outstanding and thus does not act 
gratuitously. Standing offers of rewards made by 
governmental bodies, however, may be regarded 
as intended to create a climate in which people 
do certain acts in the hope of earning unknown 
rewards. Theoretically, an act so done might 
create a bargain, but recovery of the reward can 
be justified just as well by treating the offer as a 
promise binding without mutual assent or 
consideration or as creating a non-contractual 
obligation. 


Illustrations: 

2. A advertises that he will give a specified 
reward for certain information, or writes B a simi- 
lar proposal. B gives the information in ignorance 
of the advertisement, or without having received 
the letter. There is no contract enforceable as a 
bargain. 


3. A city ordinance provides that a standing 
reward of $1000 will be paid for information lead- 
ing to the arrest and conviction of anyone guilty 
of arson within the city limits. A furnishes such 
information. A is entitled to the reward whether 
or not he knew of the reward or was motivated by 
hope of reward. 


d. Cross offers. Cases have occurred in which 
identical offers have crossed in the mails. Such 
an event is unusual, and the ordinary offer does 
not manifest assent to the formation of a contract 
in this way. Hence, neither offer accepts the 
other, and there is no contract unless one of the 
parties accepts the offer he has received. This is 
a matter of interpretation; theoretically, just as 
the offeror may assent in advance to an 
acceptance, so each of two offerors could assent 
in advance to a cross-offer. Such assent is rare, 


but it may be inferred where both parties think a 
contract has already been made. The use of a 
cross-offer to assist in the interpretation of a 
previous offer should be distinguished. 


Illustrations: 

4. A sends B an offer through the mail to sell 
A's horse for $500. While this offer is in the mail, 
B, in ignorance thereof, mails to A an offer to pay 
$500 for the horse. There is no contract. 


5. After negotiations through a broker, A 
writes B a letter purporting to confirm a contract 
for the sale of cloth. A's letter crosses in the mail 
a similar letter from B, which differs as to quan- 
tity and time of payment. A replies insisting on 
the quantity stated in his first letter but other- 
wise agreeing; B replies insisting on the time of 
payment stated in his first letter but otherwise 
agreeing. The two replies cross in the mail. There 
is a contract. 


6. A offers by letter to sell goods to B, stat- 
ing no definite time limit for acceptance. B ac- 
cepts by letter after what might or might not be 
more than a reasonable time. The acceptance 
crosses a letter from A stating that he has not 
heard from B and that A's offer will terminate if 
B does not reply by return mail. There is a con- 
tract. 


e. Acceptance of unknown terms. An offeree, 
knowing that an offer has been made to him, need 
not know all its terms. Knowing that an offer has 
been made, he can accept without investigation 
of the exact terms, either intentionally or by 
words or conduct creating an unintended 
appearance of intention to accept. The governing 
principles are the same as those for unrecognized 
offers, explained in Comment b. 


Illustration: 

7. A sends to B an offer to sell a specified lot 
for $5,000, also stating terms as to time of pay- 
ment, mortgage security, taxes and insurance. B 
is so anxious to buy the lot that, without reading 
any of these additional terms, he sends to A an 
unconditional acceptance. There is a contract on 
the terms stated in A's offer. 
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Topic 3. Making Of Offers 


§ 24. Offer Defined 


An offer is the manifestation of willingness to enter into a bargain, so made as 


to justify another person in understanding that his assent to that bargain is 
invited and will conclude it. 


Comment: 
a. Offer as promise. An offer may propose an there is also an implied warranty of title made by 
executed sale or barter rather than a contract, or A. See Uniform Commercial Code 88 2-312, 2-401. 


it may propose the exchange of a promise for a 
performance or an exchange of promises, or it 
may propose two or more such transactions in 
combination or in the alternative. In the normal 
case of an offer of an exchange of promises, or in 
the case of an offer of a promise for an act, the 
offer itself is a promise, revocable until accepted. 
There may also be an offer of a performance, to 
be exchanged either for a return promise (8 55) 
or for a return performance; in such cases the Illustration: 

offer is not necessarily a promise, but there are 2. A promises B $100 if B goes to college. If 


often warranties or other incidental promises. the circumstances give B reason to know that Ais 
not undertaking to pay B to go to college but is 


Illustration: promising a gratuity, there is no offer. 


1. A says to B, “That book you are holding is : 
yours if you promise to pay me $5 for it." This is cu Offer as conimac t A Dromer made by the 


an offer empowering B, by making the requested offeror as part of his offer may itself be a contract. 


promise, to make himself owner of the book and Such a contract is commonly called an “option”. 
thus complete A's performance. In that event See 8 25. 


b. Proposal of contingent gift. A proposal of a 
gift is not an offer within the present definition; 
there must be an element of exchange. Whether 
or not a proposal is a promise, it is not an offer 
unless it specifies a promise or performance by 
the offeree as the price or consideration to be 
given by him. It is not enough that there is a 
promise performable on a certain contingency. 


§ 25. Option Contracts 
An option contract is a promise which meets the requirements for the 
formation of a contract and limits the promisor's power to revoke an offer. 


Comment: 
a. "Option." A promise which constitutes an promises under seal or in return for $100 paid or 
option contract may be contained in the offer promised by B that the offer will not be revoked. 


There is an option contract under which B hasan 


itself, or it may be made separately in a collateral 
option. 


offer to keep the main offer open. Such promises 
are commonly called *options." But the word b. The need for irrevocable offers. To provide 
*option" is also often used for any continuing the offeree with a dependable basis for decision 
offer, even though revocable, and indeed is whether or not to accept, the rule in many legal 
sometimes used to refer to any power to makea systems is that an offer is irrevocable unless it 
choice. To avoid ambiguity the phrase *option provides otherwise. The common-law rule, on the 
contract" is used in this Restatement. other hand, resting on the requirement of 
consideration, permits the revocation of offers 
even though stated to be firm. See Comment a to 
$100 paid or promised by B that A will sell B 100 8 42. The offeree's need for a dependable basis 
shares of stock in a specified corporation for for decision is met in part by the common-law 
$5,000 at any time within thirty days that B se- rule that mailed acceptance prevents revocation. 
lects. There is an option contract under which B See § 63. Where more is needed, the option 
has an option. contract is available. 

c. Types of option contracts. The traditional 
common-law devices for making an offer 


Illustrations: 
1. A promises B under seal or in return for 


2. A offers to sell B Blackacre for $5,000 at 
any time within thirty days. Subsequently A 
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irrevocable are the giving of consideration and 
the affixing of a seal. The requirement of 
consideration may be met in any of the ways 
permitted by the rules stated in 88 71-81: payment 
of money or some other performance by the 
offeree is effective, as is a promise of such 
performance; one option may furnish 
consideration for another, and a single 
consideration may support both a present 
contract and a future option. Compare 
Illustration 3 to § 47; see 8 45 as to the beginning 
or tender of performance. 

The option under seal is the traditional mode 
of making an offer irrevocable without 
consideration. Cf. 8 95. In some cases a negotiable 


§ 26. Preliminary Negotiations 


instrument or a letter of credit may operate as 
an offer binding without consideration. See 
Uniform Commercial Code 88 3-408, 5-105, 5- 
106. Offers may also be irrevocable by statute or 
by virtue of reliance by the offeree or other 
circumstances bringing into play one of the rules 
stated in 88 82-94. See, especially, 8 87. ! 

d. Effect.of option contract. The principal legal 
consequence of an option contract is that stated 
in this Section: it limits the promisor's power to 
revoke an offer. The termination of the offeree's 
power of acceptance is subject to the 
requirements for discharge of a contractual duty. 
See 8 37. A revocation by the offeror is not of itself 
effective, and the offer is properly referred to as 
an irrevocable offer. 


A manifestation of willingness to enter into a bargain is not an offer if the 
person to whom it is addressed knows or has reason to know that the person 
making it does not intend to conclude a bargain until he has made a further 


manifestation of assent. 


Comment: 

a. Interpretation of proposals for exchange. 
The rule stated in this Section is a special 
application of the definition in 8 24 and of the 
principles governing the interpretation of 
manifestations of assent. See 8 20 and Chapter 
9. Conduct which resembles an offer may not be 
so intended either because there is an intent not 
to affect legal relations (see 8 18), or because the 
actor does not intend to engage in the conduct 
(see 8 19), or because the proposal is not 
addressed to the recipient or is not received by 
the addressee (see 8 23), or because the proposal 
contemplates a gift rather than a bargain (see 
Comment b to § 24). This Section deals rather 
with the case where the actor intends to make a 
bargain in the future, but only if he makes some 
further manifestation of assent. If the addressee 
of a proposal has reason to know that no offer is 
intended, there is no offer even though he 
understands it to be an offer. *Reason to know" 
depends not only on the words or other conduct, 
but also on the circumstances, including previous 
communications of the parties and the usages of 
their community or line of business. 

b. Advertising. Business enterprises 
commonly secure general publicity for the goods 
or services they supply or purchase. 
Advertisements of goods by display, sign, 
handbill, newspaper, radio or television are not 
ordinarily intended or understood as offers to 
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sell. The same is true of catalogues, price lists and 
circulars, even though the terms of suggested 
bargains may be stated in some detail. It is of 
course possible to make an offer by an 
advertisement directed to the general public (see 
8 29), but there must ordinarily be some language 
of commitment or some invitation to take action 
without further communication. 


illustrations: 

1. A, a clothing merchant, advertises over- 
coats of a certain kind for sale at $50. This is not 
an offer, but an invitation to the public to come 
and purchase. The addition of the words “Out they 
go Saturday; First Come First Served” might make 
the advertisement an offer. 


2. A advertises that he will pay $5 for every 
copy of a certain book that may be sent to him. 
This is an offer, and A is bound to pay $5 for ev- 
ery copy sent while the offer is unrevoked. 


c. Quotation of price. A “quotation” of price is 
usually a statement of price per unit of quantity; 
it may omit the quantity to be sold, time and place 
of delivery, terms of payment, and other terms. 
It is sometimes associated with a price list or 
circular, but the word “quote” is commonly 
understood as inviting an offer rather than as 
making one, even when directed to a particular 
customer. But just as the word “offer” does not 
necessarily mean that an offer is intended, so the 
word “quote” may be used in an offer. In 


CH. 3 


Formation Of Contracts—Mutual Assent 


827 


determining whether an offer is made relevant 
factors include the terms of any previous inquiry, 
the completeness of the terms of the suggested 
bargain, and the number of persons to whom a 
communication is addressed. 


Illustration: 

3. A writes to B, "I can quote you flour at $5 
a barrel in carload lots." This is not an offer, in 
view of the word “quote” and incompleteness of 
the terms. The same words, in response to an in- 
quiry specifying detailed terms, would probably 
be an offer; and if A added "for immediate accep- 
tance" the intent to make an offer would be un- 
mistakable. 


d. Invitation of bids or other offers. Even 
though terms are specified in detail, it is common 
for one party to request the other to make an 
offer. The words *Make me an offer" would 
normally indicate that no offer is being made, and 
other conduct such as the announcement of an 
auction may have similar effect. See 8 28. A 
request for bids on a construction project is 
similar, even though the practice may be to accept 
the lowest bid conforming to specifications and 
other requirements. And forms used or 
statements made by a traveling salesman may 
make it clear that the customer is making an offer 
to be accepted at the salesman's home office. See 
8 69. 


Illustration: 
4. A writes B, “I am eager to sell my house. I 
would consider $20,000 for it." B promptly an- 


swers, ^I will buy your house for $20,000 cash." 
There is no contract. A's letter is a request or sug- 
gestion that an offer be made to him. B has made 
an offer. 


e. Written contract documents. A standard 
method of making an offer is to submit to the 
offeree a written agreement signed by the offeror 
and to invite the offeree to sign on a line provided 
for that purpose. See 8 27. But the signature even 
in such a case is not conclusive if the other party 
has reason to know that no offer is intended. 
More common is the use of promissory 
expressions or words of assent in unsigned 
documents or letters where the document is 
intended not as an offer but only as a step in the 
preliminary negotiation of terms, or as a 
specimen for use in other transactions, or as 
something to be shown to a third person to 
influence his action. Reason to know that such is 
the intention may exist even though the 
document on its face seems to be clear and 
unambiguous. 

f. Preliminary manifestations as terms of 
later offer. Even though a communication is not 
an offer, it may contain promises or 
representations which are incorporated in a 
subsequent offer and hence become part of the 
contract made when the offer is accepted. Indeed, 
the preliminary communication may thus form 
part of a written contract, or of a memorandum 
satisfying the Statute of Frauds, or of an 
integrated contract. See Comment c to 8 20, 88 
132, 202. 


8 27. Existence Of Contract Where Written Memorial Is Contemplated 
Manifestations of assent that are in themselves sufficient to conclude a contract 
will not be prevented from so operating by the fact that the parties also manifest 
an intention to prepare and adopt a written memorial thereof; but the 
circumstances may show that the agreements are preliminary negotiations. 


Comment: 

a. Parties who plan to make a final written 
instrument as the expression of their contract 
necessarily discuss the proposed terms of the 
contract before they enter into it and often, before 
the final writing is made, agree upon all the terms 
which they plan to incorporate therein. This they 
may do orally or by exchange of several writings. 
It is possible thus to make a contract the terms 
of which include an obligation to execute 
subsequently a final writing which shall contain 
certain provisions. If parties have definitely 
agreed that they will do so, and that the final 
writing shall contain these provisions and no 
others, they have then concluded the contract. 
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b. On the other hand, if either party knows or 
has reason to know that the other party regards 
the agreement as incomplete and intends that no 
obligation shall exist until other terms are 
assented to or until the whole has been reduced 
to another written form, the preliminary 
negotiations and agreements do not constitute a 
contract. 

c. Among the circumstances which may be 
helpful in determining whether a contract has 
been concluded are the following: the extent to 
which express agreement has been reached on 
all the terms to be included, whether the contract 
is ofa type usually put in writing, whether it needs 
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a formal writing for its full expression, whether 
it has few or many details, whether the amount 
involved is large or small, whether it is a common 
or unusual contract, whether a standard form of 
contract is widely used in similar transactions, 
and whether either party takes any action in 
preparation for performance during the 


§ 28. Auctions 


negotiations. Such circumstances may be shown 
by oral testimony or by correspondence or other 
preliminary or partially complete writings. 

d. Even though a binding contract is made 
before a contemplated written memorial is 
prepared and adopted, the subsequent written 
document may make a binding modification of 
the terms previously agreed to. 


(1) At an auction, unless a contrary intention is manifested, 
(a) the auctioneer invites offers from successive bidders which he may accept 


or reject; 


(b) when goods are put up without reserve, the auctioneer makes an offer to 
sell at any price bid by the highest bidder, and after the auctioneer calls for 
bids the goods cannot be withdrawn unless no bid is made within a reasonable 


time; 


(c) whether or not the auction is without reserve, a bidder may withdraw his 
bid until the auctioneer's announcement of completion of the sale, but a 
bidder's retraction does not revive any previous bid. 

(2) Unless a contrary intention is manifested, bids at an auction embody terms 
made known by advertisement, posting or other publication of which bidders 
are or should be aware, as modified by any announcement made by the 
auctioneer when the goods are put up. 


Comment: 

a. Manifestation of contrary intention. The 
rules stated in this Section reflect the usual 
understanding at an auction sale. Established 
auctions often have their own customary rules, 
made known by publication or by announcement 
at the commencement of the auction. Such rules 
prevail even though they are contrary to the rules 
stated here. Compare the phrase, “unless 
otherwise agreed," explained in the Introductory 
Note to this Restatement; see Uniform 
Commercial Code 88 1-102, 1-205, 2-328. But 
where an auction is held pursuant to statute or 
court order, there may be requirements or terms 
which cannot be varied by private agreement. 

b. Auction with reserve. An auction as 
ordinarily conducted furnishes an illustration of 
the principle stated in 8 26. The auctioneer, by 
beginning to auction property, does not impliedly 
say: “I offer to sell this property to which ever of 
you makes the highest bid," but rather requests 
that the bidders make offers to him, as indeed he 
frequently states in his remarks to those before 
him. Hence, it is understood that he may reject 
all bids and withdraw the goods from sale until 
he announces completion of the sale. Similarly, 
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under § 42, a bidder may withdraw his bid at any 
time before the announcement of completion. See 
Uniform Commercial Code 8 2-328(3). 


Illustrations: 

1. A publishes an advertisement saying that 
he will sell his household goods at public auction 
at a specific time and place. This in no way af- 
fects his legal relations. 


2. A's auctioneer, in Illustration 1, at the 
specified time and place holds up a chattel and 
says, “How much am I bid for this?" After each 
bid is made he urges others to bid higher. Each 
bidder makes an offer to the auctioneer, but he 
makes no offer to them. 


c. Advertisement for bids. Governmental 
agencies or private persons often advertise for 
bids from construction contractors prepared to 
undertake the building of a building or other 
structure, or from persons prepared to supply 
goods or services. It may be customary or 
required by law that the contract be awarded to 
the lowest responsible bidder whose bid 
conforms to published specifications. A bidder 
in such a case may seek bids from subcontractors 
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for part of the work. The rule in such cases is 
much like that governing auctions— unless a 
contrary intention is manifested, the 
advertisement is not an offer but a request for 
offers; bidders on both prime contract and 
subcontract make offers when they submit bids; 
and all bids may be rejected. As to irrevocable 
bids, see 8 25. 


Illustrations: 

3. A advertises, “I offer my farm Blackacre 
for sale to the highest cash bidder and undertake 
to make conveyance to the person submitting the 
highest bid received at the address below within 
the next thirty days.” This is an offer, and each 
bid operates as an acceptance creating rights and 
duties conditional on no higher bid being received 
within thirty days. 


4. The United States Navy Department ad- 
vertises for bids on a naval station, the bids to be 
opened on June 6. Several prospective bidders, 
including A, request B to submit a “quotation” for 
the electrical work. B submits to A an “estimate”, 
stating “If our estimate used wire us collect prior 
to June 6 or else same is withdrawn.” A sends the 
requested telegram and submits a bid which turns 
out to be low on June 6. Whether or not the ad- 
vertisement reserved the right to reject all bids, 
the Navy has that right; B has made an offer which 
A can accept or reject after the Navy awards the 
contract to him. 


d. Auction without reserve. Where an auction 
is advertised as ^without reserve" and the goods 
are put up without any contrary announcement, 
or where the auctioneer opens the sale by 
announcing that the sale will be “without 
reserve," the normal understanding is that the 
goods are not to be withdrawn. There is an offer, 
and it is made irrevocable by Uniform 
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Commercial Code 8 2-328(3), unless no bid is 
made within a reasonable time. See 8 25. 
Nevertheless, unless a contrary intention is 
manifested, bids can be withdrawn until the 
auctioneer announces completion of the sale, as 
in other auctions; and a bid is discharged when a 
higher bid is made, even though the higher bid is 
later withdrawn. Uniform Commercial Code 8 2- 
328(3). 


Illustration: 

5. A advertises a sale of his household furni- 
ture without reserve. An article is put up for sale 
without contrary announcement and B is the 
highest bidder; but A, dissatisfied with the bid- 
ding, either accepts a higher fictitious bid from 
an agent employed for the purpose, or openly 
withdraws the article from sale. A is bound by 
contract to sell the article to B. Neither B nor the 
others attending the auction have legal ground 
for complaint if A withdraws the remaining fur- 
niture from sale before it is actually put up. 


e. Published and announced terms. The terms 
on which goods are to be sold at auction are often 
made known in advertisements or catalogues or 
posted at the place where the auction is to be held. 
When the goods are put up, the auctioneer 
commonly refers to such terms, and sometimes 
he announces a modification of the published 
terms. Ordinarily bidders are or should be aware 
of terms so published or announced. A bid need 
not repeat such terms; it is understood as 
embodying them. Hence the bidder is held to the 
published or announced terms, even though he 
may have neglected to read them or may have 
arrived at the auction after the announcement 
was made. Theoretically, a bidder could make an 
offer on terms different from those announced, 
but bidders seldom or never do so. 


(1) The manifested intention of the offeror determines the person or persons 
in whom is created a power of acceptance. 

(2) An offer may create a power of acceptance in a specified person or in one 
or more of a specified group or class of persons, acting separately or together, 
or in anyone or everyone who makes a specified promise or renders a specified 


performance. 


Comment: 

a. Terms of offer control. The rule stated in 
Subsection (1) is an elaboration of the definition 
of offer in § 24, and it is to be read in the light of 
the rules stated in §§ 23 and 26. The offeror is 
the master of his offer; just as the making of any 
offer at all can be avoided by appropriate 
language: or other conduct, so the power of 
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acceptance can be narrowly limited. The offeror 
is bound only in accordance with his manifested 
assent; he is not bound just because he receives 
a consideration as good as or better than the one 
he bargained for. But if he knows or has reason 
to know that he is creating an appearance of 
assent, he may be bound by that appearance. 
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These considerations apply to the identity of the 
offeree or offerees as well as to the mode of 
manifesting acceptance (see 8 30) and the 
substance of the exchange (see 88 31, 32, 58). 

b. General offers. An offer may create separate 
powers of acceptance in an unlimited number of 
persons, and the exercise of the power by one 
person may or may not extinguish the power of 
another. Where one acceptor only is to be 
selected, various methods of selection are 
possible: for example, "first come, first served" 
(see Illustration 1 to 8 26), the highest bidder (see 
Illustration 3 to 8 28), or the winner of a contest. 
Who can accept, and how, is determined by 
interpretation of the offer. 


Illustrations: 
1. A publishes an offer of reward to whoever 
will give him certain information. There is no in- 


§ 30. Form Of Acceptance Invited 


dication that A intends to pay more than once. 
Any person learning of the offer has power to ac- 
cept (see Comments a and c to 8 23), but the giv- 
ing of the information by one terminates the 
power of every other person. 


2. A, a bank, issues a traveler's letter of credit 
promising to repay anyone who makes advances 
to a named beneficiary, up to a certain amount, 
the amounts advanced to be noted on the letter 
of credit. This creates a power of acceptance in 
anyone to whom the letter is presented, but only 
if the notation is made and only so long as the 
noted amounts do not exceed the maximum. See 
Uniform Commercial Code 8 5-108. 


3. A, the proprietor of a medical preparation, 
offers $100 to anyone who contracts a certain dis- 
ease after using the preparation as directed. B, C 
and D use it as directed. Each has made a con- 
tract independent of the others, and is entitled to 
the $100 if he later contracts the disease. 


(1) An offer may invite or require acceptance to be made by an affirmative 
answer in words, or by performing or refraining from performing a specified 
act, or may empower the offeree to make a selection of terms in his acceptance. 
(2) Unless otherwise indicated by the language or the circumstances, an offer 
invites acceptance in any manner and by any medium reasonable in the 


circumstances. 


Comment: 

a. Required form. The offeror is the master of 
his offer. See Comment a to 8 29. The form of 
acceptance is less likely to affect the substance of 
the bargain than the identity of the offeree, and 
is often quite immaterial. But the offeror is 
entitled to insist on a particular mode of 
manifestation of assent. The terms of the offer 
may limit acceptance to a particular mode; 
whether it does so is a matter of interpretation. 


Illustration: 

1. A sends a letter to B stating the terms of a 
proposed contract. At the end he writes, "You can 
accept this offer only by signing on the dotted line 
below my own signature." A replies by telegram, 
“I accept your offer." There is no contract. 


b. Invited form. Insistence on a particular 
form of acceptance is unusual. Offers often make 
no express reference to the form of acceptance; 
sometimes ambiguous language is used. 
Language referring to a particular mode of 
acceptance is often intended and understood as 
suggestion rather than limitation; the suggested 
mode is then authorized, but other modes are not 
precluded. In other cases language which in 
terms refers to the mode of acceptance is 


intended and understood as referring to some 
more important aspect of the transaction, such 
as the time limit for acceptance. See 88 60, 63. 

c. Term supplied in acceptance. An offer may 
contain a choice of terms, and may invite or 
require an acceptance making a selection among 
the terms stated. Or the offer may indicate a term 
such as quantity to be filled in by the offeree. An 
acceptance to be effective must comply with the 
terms of the offer, and those terms or the 
circumstances may make it plain that the 
acceptance must specify terms. Section 60. In 
such cases the offer does not fail for 
indefiniteness, but no contract is made by an 
attempted acceptance which does not supply the 
term as indicated. See 8 33. The offer assents in 
advance to the term chosen or filled in by the 
offeree. 


Illustration: 

2. A offers to deliver to B at any time during 
the next 30 days any amount of coal, up to 100 
tons, for which B will promise to pay $15 a ton. In 
order to accept this offer B must specify the 
amount of coal he desires and must promise to 
pay $15 a ton for it. An order for 50 tons by B 
concludes a definite agreement. 
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d. Form not specified. Interpretation of the 
offer is necessary in order to determine whether 
there is any limitation on the mode of acceptance. 
The meaning given the offer by the offeree 
controls if it is a meaning of which the offeror 
knew or had reason to know. See 88 19, 20. Since 
limitation is not customary, the offeror has 
reason to know that the offeree may understand 
that the offer can be accepted in any reasonable 
manner, and a contrary intention is not operative 
unless manifested. See Uniform Commercial 
Code 8 2-206(1). 


Illustrations: 

3. A orally offers to sell and deliver to B 100 
tons of coal at $20 a ton payable 30 days after 
delivery. B replies, ^I accept your offer." B has 


manifested assent in a sufficient form, even 
though A neither suggested nor required that 
form. 


4. A makes a bid at an auction sale. By the 
usual custom at auctions, the auctioneer may ac- 
cept by letting the hammer fall, by saying "Sold", 
or by any words manifesting acceptance. 


e. Reasonable manner. As to acceptance by 
promise or non-promissory performance, see 8 
32. Cases where the contract leaves terms to be 
chosen in the course of performance are the 
subject of 8 34. What manner and medium are 
reasonable is governed by the rules stated in $8 
60 and 65. Sometimes, though not ordinarily, 
even silent inaction may be effective as a mode 
of acceptance. See 8 69. 


8 31. Offer Proposing A Single Contract Or A Number Of Contracts 
An offer may propose the formation of a single contract by a single acceptance 
or the formation of a number of contracts by successive acceptances from time 


to time. 


Comment: 

a. Separate contracts. An offer may request 
several acts or promises as the indivisible 
exchange for the promise or promises in the offer, 
or it may request a series of contracts to be made 
from time to time. Whether several promises 
create several contracts or are all part of one 
contract is determined by principles of 
interpretation stated in Chapter 9. 

b. Continuing guaranty. A standard example 
of a divisible offer is the continuing guaranty, the 
promise to guarantee performance of such 
obligations of a specified type as a third party may 
incur to the offeree from time to time. An offer of 
suretyship may be directed to one offeree or to 
many offerees; it may contemplate à single 
extension of credit by the offeree or many; it may 
or may not be expressly limited in time or 
amount. See Restatement of Security 88 82-88. 
Where there is a continuing guaranty as to future 
loans or sales to be made by the offeree and each 
loan or sale furnishes the sole consideration for 
the corresponding part of the guaranty, the 
guaranty is often characterized as an offer for a 
series of separate contracts. 

This characterization, if sound, means that the 
offer is revocable and revoked by death (see 88 
47, 48), and that a separate acceptance is 
required for each contract (see 8 50 et seq.). 
Often, however, the characterization is unsound. 
Thus, where the rule of 8 54 is inapplicable 
because the offer requests a notification, although 
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communication of acceptance is required, a single 
notice of intention to act is ordinarily sufficient. 
Again, where the guaranty is under seal or is 
supported by a consideration, it is more than a 
mere offer. Even in such cases guaranties are 
commonly revocable not only where a power of 
revocation is expressly reserved or fairly implied 
but also in circumstances where there is no 
manifested intention to reserve such a power. 

Whether the case is one of divisible offer or of 
reserved power, the power of revocation is 
reinforced by the considerations underlying 
limitation of the recovery of damages for 
avoidable harm and denial of specific 
performance where return performance is not 
well secured (see §§ 350, 363). Even if there is no 
absolute power of revocation, as where a 
substantial consideration is given at the outset, 
those considerations may limit relief, once notice 
of revocation is given, to obligations incurred 
before the promisee has had a reasonable 
opportunity to prevent further obligations from 
arising or to secure a substitute surety. In many 
States statutes give particular types of sureties a 
right to apply to the court for relief from future 
obligations. 

c. Sale of goods. The standing offer for the sale 
or purchase of goods furnishes another example 
of the divisible offer. Continuing arrangements 
for the sale of goods may provide terms for 
contracts made under them even though there is 
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no offer until particular goods are ordered or 
actually delivered. See Illustration 4 to § 21. Or 
there may be a divisible standing offer which ean 
be separately accepted with respect to each lot of 
goods by either a promise or a performance. See 
Comment c to § 32. Or tbe continuing 
arrangement may itself be a binding contract, as 
in the case of an output or requirements contract. 
See § 77. 


Illustrations: 

1. A offers B, a railway company, such quan- 
tities of certain goods as B’s storekeeper may or- 
der from time to time during the next twelve 
months. In the absence of a revocation, each or- 
der of B’s storekeeper during that period creates 
a separate contract for the quantity ordered. 


2. A offers B to sell and deliver to him dur- 
ing the following year any quantity of goods be- 
tween 4000 and 6000 pounds in amount, accep- 
tance to specify the total quantity. B must within 
a reasonable time specify a particular amount of 
not less than 4000 pounds and not more than 
6000 pounds in order to create a contract; and 
there can be but one acceptance and one contract. 


3. A offers B to sell bim in monthly install- 
ments the coal which B may require in his busi- 
ness during the next six months, not exceeding 
one hundred tons in any one month. B has an es- 
tablished manufacturing business which has used 
an average of 75 tons of coal a month for several 
years. The offer is one for a single contract under 
which B promises not to buy coal elsewhere dur- 
ing the six months unless he has excess require- 
ments. 


§ 32. Invitation Of Promise Or Performance 
In case of doubt an offer is interpreted as inviting the offeree to accept either 
by promising to perform what the offer requests or by rendering the 


performance, as the offeree chooses. 


Comment: 

a. Promise or performance. In the ordinary 
commercial bargain a party expects to be bound 
only if the other party either renders the return 
performance or binds himself to do so either by 
express words or by part performance or other 
conduct. Unless the language or the 
circumstances indicate that one party is to have 
an option, therefore, the usual offer invites an 
acceptance which either amounts to performance 
or constitutes a promise. The act of acceptance 
may be merely symbolic of assent and promise, 
or it may also be part or all of the performance 
bargained for. See 88 2, 4, 18, 19. In either case 
notification of the offeror may be necessary. See 
88 54, 56. 

The rule of this Section is a particular 
application of the rule stated in 8 30(2). The 
offeror is often indifferent as to whether 
acceptance takes the form of words of promise 
or acts of performance, and his words literally 
referring to one are often intended and 
understood to refer to either. Where performance 
takes time, however, the beginning of 
performance may constitute a promise to 
complete it. See 8 62. 


Illustrations: 

1. A writes B, "If you will mow my lawn next 
week, I will pay you $10." B can accept A's offer 
either by promptly promising to mow the lawn or 
by mowing it as requested. 


2. A says to B: “If you finish that table you 
are making and deliver it to my house today, I 
will give you $100 for it." B replies, “I'll do it.” 
There is a contract. B could also accept by deliv- 
ering the table as requested. 


b. Offer limited to acceptance by performance 
only. Language or circumstances sometimes 
make it clear that the offeree is not to bind himself 
in advance of performance. His promise may be 
worthless to the offeror, or the circumstances 
may make it unreasonable for the offeror to 
expect a firm commitment from the offeree. In 
such cases, the offer does not invite a promissory 
acceptance, and a promise is ineffective as an 
acceptance. Examples are found in offers of 
reward or of prizes in a contest, made to a large 
number of people but to be accepted by only one. 
See 8 29. Non-commercial arrangements among 
relatives and friends (see Comment a to 8 19, 
Comment c to 8 21) and offers which leave 
important terms to be fixed by the offeree in the 
course of performance (see 88 33, 34) provide 
other examples. 

It is a separate question whether the offeree 
undertakes any responsibility to complete 
performance once begun, or whether he takes any 
responsibility for the quality of the performance 
when completed. 


Illustrations: 
3. A publishes the following offer: ^I will pay 
$50 for the return of my diamond bracelet lost 
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yesterday on State Street." B sees this advertise- 
ment and at once sends a letter to A, saying “I 
accept your offer and will search for this brace- 
let." There is no acceptance. 


4. A writes to B, his nephew aged 16, that if 
B will refrain from drinking, using tobacco, swear- 
ing, and playing cards or billiards for money un- 
til he becomes 21 years of age, A will pay B $5,000. 
B makes a written reply promising so to refrain. 
There is probably no contract. But if B begins to 
refrain, A may be bound by an option contract 
under 8 45; and if B refrains until he becomes 21, 
A is bound to pay him $5,000. 


c. Shipment of goods. An order or other offer 
to buy goods for prompt or current shipment 
normally invites acceptance either by a prompt 
promise to ship or by prompt or current 
shipment. Uniform Commercial Code 8 2- 
206(1)(b). If non-conforming goods are shipped, 
the shipment may be an acceptance and at the 
same time a breach. But there is no acceptance if 


§ 33. Certainty 


the offeror has reason to know that none is 
intended, as where the offeree promptly notifies 
him that non-conforming goods are being 
shipped and are offered only as an 
accommodation to him. 


Illustrations: 

5. A mails a written order to B, offering to 
buy specified machinery on specified terms. The 
order provides, “Ship at once." B immediately 
mails a letter to A, saying “I accept your offer and 
will ship at once." This is a sufficient acceptance 
to form a contract. See Uniform Commercial Code 
8 2- 206(1). 


6. In Illustration 5, instead of mailing a let- 
ter of acceptance, B immediately ships the ma- 
chinery as requested. This is a sufficient accep- 
tance to form a contract. If the machinery is de- 
fective, the shipment is both an acceptance form- 
ing a contract and a breach of that contract, un- 
less B promptly notifies A that the shipment is 
offered only as an accommodation to A. See Uni- 
form Commercial Code 8 2-206(1). 


(1) Even though a manifestation of intention is intended to be understood as 
an offer, it cannot be accepted so as to form a contract unless the terms of the 


contract are reasonably certain. 


(2) The terms of a contract are reasonably certain if they provide a basis for 
determining the existence of a breach and for giving an appropriate remedy. 
(3) The fact that one or more terms of a proposed bargain are left open or 
uncertain may show that a manifestation of intention is not intended to be 
understood as an offer or as an acceptance. 


Comment: 

a. Certainty of terms. It is sometimes said that 
the agreement must be capable of being given an 
exact meaning and that all the performances to 
be rendered must be certain. Such statements 
may be appropriate in determining whether a 
manifestation of intention is intended to be 
understood as an offer. But the actions of the 
parties may show conclusively that they have 
intended to conclude a binding agreement, even 
though one or more terms are missing or are left 
to be agreed upon. In such cases courts endeavor, 
if possible, to attach a sufficiently definite 
meaning to the bargain. 

An offer which appears to be indefinite may 
be given precision by usage of trade or by course 
of dealing between the parties. Terms may be 
supplied by factual implication, and in recurring 
situations the law often supplies a term in the 
absence of agreement to the contrary. See 8 5, 
defining “term.” Where the parties have intended 
to conclude a bargain, uncertainty as to incidental 
or collateral matters is seldom fatal to the 
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existence of the contract. If the essential terms 
are so uncertain that there is no basis for deciding 
whether the agreement has been kept or broken, 
there is no contract. But even in such cases partial 
performance or other action in reliance on the 
agreement may reinforce it under § 34. 

b. Certainty in basis for remedy. The rule 
stated in Subsection (2) reflects the fundamental 
policy that contracts should be made by the 
parties, not by the courts, and hence that 
remedies for breach of contract must have a basis 
in the agreement of the parties. Where the parties 
have intended to make a contract and there is a 
reasonably certain basis for granting a remedy, 
the same policy supports the granting of the 
remedy. The test is not certainty as to what the 
parties were to do nor as to the exact amount of 
damages due to the plaintiff; uncertainty may 
preclude one remedy without affecting another. 
See Uniform Commercial Code § 2-204(3) and 
Comment. 
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Thus the degree of certainty required may be 
affected by the dispute which arises and by the 
remedy sought. Courts decide the disputes before 
them, not other hypothetical disputes which 
might have arisen. It is less likely that a 
reasonably certain term will be supplied by 
construction as to a matter which has been the 
subject of controversy between the parties than 
as to one which is raised only as an afterthought. 
In some cases greater definiteness may be 
required for specific performance than for an 
award of damages; in others the impossibility of 
accurate assessment of damages may furnish a 
reason for specific relief. Partial relief may 
sometimes be granted when uncertainty prevents 
full-scale enforcement through normal remedies. 
See 88 357-62. 


Illustrations: 

1. A agrees to sell and B to buy goods for 
$2,000, $1,000 in cash and the "balance on in- 
stallment terms over a period of two years," with 
a provision for liquidated damages. If it is found 
that both parties manifested an intent to conclude 
a binding agreement, the indefiniteness of the 
quoted language does not prevent the award of 
the liquidated damages. 


2. A agrees to sell and B to buy a specific tract 
of land for $10,000, $4,000 in cash and $6,000 
on mortgage. A agrees to obtain the mortgage loan 
for B or, if unable to do so, to lend B the amount, 
but the terms of loan are not stated, although both 
parties manifest an intent to conclude a binding 
agreement. The contract is too indefinite to sup- 
port a decree of specific performance against B, 
but B may obtain such a decree if he offers to pay 
the full price in cash. 


c. Preliminary negotiations. The rule stated 
in Subsection (3) is a particular application of the 
rule stated in 8 26 on preliminary negotiations. 
Incompleteness of terms is one of the principal 
reasons why advertisements and price quotations 
are ordinarily not interpreted as offers. Similarly, 
ifthe parties to negotiations for sale manifest an 
intention not to be bound until the price is fixed 
or agreed, the law gives effect to that intention. 
Uniform Commercial Code 8 2-305(4). The more 
terms the parties leave open, the less likely it is 
that they have intended to conclude a binding 
agreement. See Uniform Commercial Code 8 2- 
204 and Comment. 

d. Uncertain time of performance. Valid 
contracts are often made which do not specify the 
time for performance. Where the contract calls 
for a single performance such as the rendering 
of a service or the delivery of goods, the time for 
performance is a "reasonable time." Compare 8 
410nthe time for accepting an offer; see Uniform 
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Commercial Code 88 1-204, 2-309(1). Payment 
is due when the service is completed or the goods 
received. Uniform Commercial Code 8 2-310. 
When the contract calls for successive 
performances but is indefinite in duration, it is 
commonly terminable by either party, with or 
without a requirement of reasonable notice. 
Uniform Commercial Code $88 2- 309(2), (3). 


Illustrations: 

3. A and B promise that certain perfor- 
mances shall be mutually rendered by them “im- | 
mediately” or “at once,” or “promptly,” or “as soon 
as possible,” or “in about one month.” All these 
promises are sufficiently definite to form con- 
tracts. 


4. A promises B to sell certain goods to him, 
and B promises to pay a specified price therefor. 
No time of performance is fixed. The time for de- 
livery and payment is a reasonable time. Uniform 
Commercial Code §§ 2-309(1), 2- 310(a). What is 
a reasonable time depends on the nature, purpose 
and circumstances of the action to be taken. Uni- 
form Commercial Code § 1-204(2). 


5. A offers to employ B for a stated compen- 
sation as long as B is able to do specified work, or 
as long as a specified business is carried on, and 
B accepts the terms offered. The length of the 
engagement is sufficiently definite for the forma- 
tion of a contract. 


6. A promises B to serve B as chauffeur, and 
B promises to pay him $100 a month. Nothing 
further is stated as to the duration of the employ- 
ment. There is at once a contract for one month's 
service. At the end of the first month, in the ab- 
sence of revocation, there is a contract for a sec- 
ond month. But circumstances may show that 
such an agreement merely specifies the rate of 
compensation for an employment at will. 


e. Indefinite price. Where the parties manifest 
an intention not to be bound unless the amount 
of money to be paid by one of them is fixed or 
agreed and it is not fixed or agreed there is no 
contract. Uniform Commercial Code 8 2- 305(4). 
Where they intend to conclude a contract for the 
sale of goods, however, and the price is not 
settled, the price is a reasonable price at the time 
of delivery if (a) nothing is said as to price, or (b) 
the price is left to be agreed by the parties and 
they fail to agree, or (c) the price is to be fixed in 
terms of some agreed market or other standard 
as set or recorded by a third person or agency 
and it is not so set or recorded. Uniform 
Commercial Code 8 2-305(1). Or one party may 
be given power to fix the price within limits set 
by agreement or custom or good faith. Similar 
principles apply to contracts for the rendition of 
service. But substantial damages cannot be 
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recovered unless they can be estimated with 
reasonable certainty (8 352), and if the contract 
is entirely executory and specific performance is 
not an appropriate remedy, relief may be limited 
to the recovery of benefits conferred and specific 
expense incurred in reliance on the contract. 


Illustrations: 

7. A promises to sell and B to buy goods “at 
cost plus a nice profit.” The quoted words strongly 
indicate that the parties have not yet concluded a 
bargain. 


8. A promises to do a specified piece of work 
and B promises to pay a price to be thereafter 
mutually agreed. The provision for future agree- 
ment as to price strongly indicates that the par- 
ties do not intend to be bound. If they manifest 
an intent to be bound, the price is a reasonable 
price at the time for doing the work. 


f. Other indefinite terms. Promises may be 
indefinite in other aspects than time and price. 
The more important the uncertainty, the stronger 
the indication is that the parties do not intend to 
be bound; minor items are more likely to be left 
to the option of one of the parties or to what is 
customary or reasonable. Even when the parties 
intend to enter into a contract, uncertainty may 
be so great as to frustrate their intention. Thus a 
promise by A to give B employment, even though 
consideration is paid for it, does not provide a 
basis for any remedy if neither the character of 
the employment nor the compensation therefor 


is stated. In such cases the consideration paid, 
or its value, can be recovered. Restatement of 
Restitution $88 15, 40, 47, 53. 


Illustrations: 

9. À promises B to execute a conveyance in 
fee or a lease for a year of specified land and B 
promises to make specified payments therefor. 
Although the terms of leases and conveyances 
vary, the promises are interpreted as providing 
for documents in the form in common local use, 
and are sufficiently definite to form contracts. 


10. À promises to sell and B to buy all goods 
of a certain character which B shall need in his 
business during the ensuing year. The quantity 
to be sold is sufficiently definite to provide a ba- 
sis for remedy, since the promises are interpreted 
to refer to B's actual good-faith requirements. 
Uniform Commercial Code 8 2-306. 


11. À promises B to construct a building ac- 
cording to stated plans and specifications, and B 
promises A to pay $30,000 therefor. It is also 
provided that the character of the window fasten- 
ings shall be subject to further agreement of the 
parties. Unless a contrary intention is manifested, 
the indefiniteness of the agreement with reference 
to this matter will not prevent the formation of a 
contract. 


12. A and E have a settlement of accounts, 
and A promises to pay B a stated balance, "errors 
and omissions excepted." A's promise is reason- 
ably certain in the absence of a showing of error 
or omission, but it may be corrected on such a 
showing. 


§ 34. Certainty And Choice Of Terms; Effect Of Performance Or Reliance 
(1) The terms of a contract may be reasonably certain even though it empowers 
one or both parties to make a selection of terms in the course of performance. 
(2) Part performance under an agreement may remove uncertainty and 
establish that a contract enforceable as a bargain has been formed. 

(3) Action in reliance on an agreement may make a contractual remedy 
appropriate even though uncertainty is not removed. 


Comment: 

a. Choice in the course of performance. A 
bargain may be concluded which leaves a choice 
of terms to be made by one party or the other. If 
the agreement is otherwise sufficiently definite 
to be a contract, it is not made invalid by the fact 
that it leaves particulars of performance to be 
specified by one of the parties. Uniform 
Commercial Code 8 2-311(1). The more important 
the choice is, the more it is likely that the parties 
do not intend to be bound until the choice is 
made. But even on such matters as subject matter 
and price, one party is often given a wide choice. 
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If the parties intend to make a contract and there 
is a reasonably certain basis for granting an 
appropriate remedy, such alternative terms do 
not invalidate the contract. See $ 33. Often a basis 
for remedy can be found in the rule of Comment 
b to 8 362, permitting a remedy in accordance 
with the alternative chosen or in accordance with 
the alternative that will result in the smallest 
recovery. In other cases the failure of one party 
to choose may shift the right to choose to the 
other party or to an arbitrator or to the court. 
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Illustrations: 

1. A promises B to give him any one of a num- 
ber of specified things which A shall choose, and 
B promises A to pay a specified price. The agree- 
ment is sufficiently definite to be a contract. A 
method is provided for determining what A is to 
give; though what he gives is subject to his choice, 
he must give some one of the things specified. 


2. A agrees to sell and B to buy 50,000 
pounds of white worsted yarn on a basis which 
enables the parties to compute 48 prices for 48 
styles and sizes. The agreement is sufficiently 
definite to be a contract. Unless otherwise agreed 
specifications relating to assortment of the goods 
are at the buyer's option, but if B does not make a 
seasonable specification, A may proceed to per- 
form in any reasonable manner. Uniform Com- 
mercial Code 8 2-311. 


b. Unlimited choice; good faith and fair 
dealing. If one party to an agreement is given an 
unlimited choice, that party may not be a 
promisor (see Comment e to 8 2), and the contract 
may fail for want of consideration. See 8 79. The 
other party's promise may be unconscionable and 
may be wholly or partly illegal. Compare 88 178, 
208; see Uniform Commercial Code 8 2-302. 
These difficulties are commonly avoided, 
however, by the fact that the choice granted is 
limited. Just as the power of selection may be 
given not only by explicit agreement but also by 
course of dealing or usage of trade or course of 
performance under the particular agreement or 
by other implication from circumstances, so 
limits on the power may be either express or 
implied. Often the choice made must be 
reasonable in the circumstances. See 8 228; 
Uniform Commercial Code 88 2-306, 2-311(1). 
And in any event discretionary power granted by 
a commercial contract must be exercised in good 
faith and in accordance with fair dealing. 
Uniform Commercial Code 88 1- 203, 2-103(1)(b). 
A price to be fixed by a seller or buyer of goods, 
for example, means a price for him to fix in good 
faith. Uniform Commercial Code 8 2-305(2). 


Illustration: 

3. A promises B to do specified work or to 
transfer certain goods or land and B promises A 
to make specified payments if the work or prop- 
erty is satisfactory to B in specified respects. These 
promises are sufficiently definite to form con- 
tracts, since B's duty depends not on his mere 
whim but on his exercise of an honest judgment, 
or in some cases of a reasonable judgment. See 8 
228. 


c. Subsequent conduct removing uncertainty. 
Indefiniteness may prevent enforcement of a 


contract in two different ways: it may mean that 
a manifestation of intention is not intended to 
be understood as an offer; or, even though the 
parties intended to enter into a contract, there 
may be no sufficient basis for giving an 
appropriate remedy. See 8 33. Subsequent 
conduct of one or both parties may remove either 
obstacle or both. Preliminary manifestations may 
propose terms which are incorporated in a 
subsequent offer and become part of a contract. 
See Comment f to 8 26. The contract may then 
be thought of as concluded only at the time of 
the acceptance of the subsequent offer. Or part 
performance may give meaning to indefinite 
terms of an agreement, or may have the effect of 
eliminating indefinite alternatives by waiver or 
modification. Uniform Commercial Code 8 2- 
208. In such cases a bargain may be concluded, 
but it may be impossible to identify offer or 
acceptance or to determine the moment of 
formation. See 8 22(2). The obstacle of 
indefiniteness may nevertheless be removed. 

d. Reliance and appropriate remedies. The 
need for a particular remedy may sometimes 
become apparent as a result of part performance 
or other action in reliance on an indefinite 
agreement, even though the original uncertainty 
remains. The appropriate remedy may be non- 
contractual. Thus benefits conferred on the other 
party under an agreement void for indefiniteness 
may ordinarily be recovered. Restatement of 
Restitution 88 15, 40, 47, 53. In some such cases 
the measure of benefit may appropriately be the 
value of the plaintiffs performance rather than 
the economic benefit to the defendant. See 
Restatement of Restitution 8 155 and Caveat; 
compare § 370 of this Restatement. Where one 
party has suffered loss because of his reliance on 
such an agreement, the other party may be 
subject to liability in tort. See Restatement, 
Second, Torts § 323, and Caveat; Restatement, 
Second, Agency § 378. 

In many cases, however, reliance makes 
appropriate a contractual remedy. Thus the 
agreement may be treated as divisible and 
recovery for benefits conferred may then be 
permitted at the promised rate. An express or 
implied promise may be found to reimburse 
expenses incurred pursuant to the indefinite 
agreement. In some cases partial or full 
enforcement through an award of damages for 
breach of contract or a decree of specific 
performance may become appropriate. See § 90. 
As to detrimental reliance not consisting of the 
performance of the agreement, compare 
Comment a to § 129. 
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Illustrations: 

4. A says to B: *I will employ you for some 
time at $10 a day." An acceptance by B either 
orally or in writing will not create a contract. But 
if B serves one or more days with A's assent A is 
bound to pay $10 for each day's service. 


5. A agrees to sell and B to buy a specific 
house and lot for $10,000, mortgage terms to be 
agreed. At B's request, reinforced by a threat not 
to perform, A makes certain alterations in the 
house, which add nothing to its value. B then re- 


pudiates the agreement without reference to 
mortgage terms. A may recover the cost of the al- 
terations. See 8 349. 


6. A leases land to B for three years, giving B 
an option to buy the land for $10,000 "on terms 
to be agreed on." B occupies the land for three 
years, making extensive improvements, and seeks 
to exercise the option, offering to pay "either in 
cash or upon such terms as A may impose." B may 
obtain a decree of specific performance. See Il- 
lustration 2 to § 362. 


Topic 4. Duration Of The Offeree's Power Of Acceptance 


§ 35. The Offeree's Power Of Acceptance 


(1) An offer gives to the offeree a continuing power to complete the 
manifestation of mutual assent by acceptance of the offer. 

(2) A contract cannot be created by acceptance of an offer after the power of 
acceptance has been terminated in one of the ways listed in 8 36. 


Comment: 

a. "Duration of an offer." It is common to 
speak of the duration "of an offer." But "offer" is 
defined in 8 24 as a manifestation of assent, and 
the reference here is not to the time occupied by 
the offeror's conduct but to the duration of its 
legal operation. Hence this topic speaks of the 
duration and termination of the offeree's power 
rather than the duration and termination of the 
offer. 

b. Continuing power. Under Subsection (1) the 
offeree's power arises when the offeror's 
manifestation of assent is complete. Since the 
acceptance must have reference to the offer it is 
ordinarily necessary that the offeree have 
knowledge of the offer. See 8 23. Once the power 
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arises it continues until terminated. Methods of 
termination are listed in § 36 and explained in 
the following sections. There is no requirement 
that the offer be accompanied by the mental 
assent of the offeror, or that mental assent which 
exists at the time of the offer continue until the 
time of acceptance. See 8 19. 

c. Creation of contract. Exercise of the power 
of acceptance concludes an agreement and a 
bargain, and thus satisfies one of the 
requirements for formation of an informal 
contract enforceable as a bargain. See 88 17, 18. 
But a contract is not created unless the other 
requirements are met. Thus there may be no 
consideration; or impossibility or illegality may 
prevent any duty of performance from arising. 
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§ 36. Methods Of Termination Of The Power Of Acceptance 


(1) An offeree's power of acceptance may be terminated by 
(a) rejection or counter-offer by the offeree, or 


(b) lapse of time, or 
(c) revocation by the offeror, or 


(d) death or incapacity of the offeror or offeree. 
(2) In addition, an offeree's power of acceptance is terminated by the non- 
occurrence of any condition of acceptance under the terms of the offer. 


Comment: 

a. Scope. This Section merely lists the methods 
of termination which are possible. The 
circumstances under which each method 
operates are stated in 88 36-49. 

b. Conditions of acceptance. Subsection (2) 
provides for any condition of acceptance arising 
under the terms of the offer itself. Compare the 
definition of “condition” in 8 224. A condition of 
acceptance, like a condition, may be express or 
implied in fact or constructive. See Comment c 
to § 226. Thus by common understanding a 
reward offer can ordinarily be accepted only once; 
the first acceptance terminates the power of 
acceptance of other offerees. See Illustration 1 to 
8 29. Compare the effect on a bid at an auction 
when a higher bid is made. See 8 28(1)(c). 

c. Impossibility and illegality. The power of 
acceptance may be terminated by the death or 
destruction of a person or thing essential for 


performance or by supervening legal prohibition. 
The extent to which such events have the effect 
of a failure of a condition of acceptance depends 
on the terms of the offer and on the 
circumstances. Such events may also prevent a 
duty of performance from arising from an 
acceptance if they occur before the offer is made, 
or may discharge a duty of performance if they 
occur after acceptance. The effects of such events 
are therefore stated in Chapters 6-12, which deal 
with Mistake (Chapter 6), Misrepresentation, 
Duress and Undue Influence (Chapter 7), 
Unenforceability on Grounds of Public Policy 
(Chapter 8), The Scope of Contractual 
Obligations (including conditions and similar 
events) (Chapter 9), Performance and Non- 
performance (Chapter 10), Impracticability of 
Performance and Frustration of Purpose 
(Chapter 11) and Discharge by Assent or 
Alteration (Chapter 12). 


§ 37. Termination Of Power Of Acceptance Under Option Contract 
Notwithstanding 88 38-49, the power of acceptance under an option contract 
is not terminated by rejection or counter-offer, by revocation, or by death or 
incapacity of the offeror, unless the requirements are met for the discharge of 


a contractual duty. 


Comment: 

a. Option contracts. An option contract is a 
promise which meets the requisites of a contract 
and limits the promisor's power to revoke an 
offer. See 8 25. The power given the offeree by 
such an option differs from a power to specify 
particulars of performance after a contract is 
made, since the offeree under an option contract 
can choose not to undertake any contractual 
duties at all. But both types of choice may be given 
to the same offeree at the same time. See 8 34(1). 

b. Requirements for discharge. An option 
contract binds the offeror and gives rise to a duty 
of performance conditional on the offeree's 
acceptance exercising the option. The rules 
governing discharge of contractual duties 
therefore apply. See Chapter 12; compare 
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Comment c to 8 42; 8 256 on the nullification of 
a repudiation. 


Illustrations: 

1. A leases land to B, giving B an option to 
purchase the land for $10,000 in cash during the 
term of the lease. Misinterpreting the lease, B at- 
tempts to exercise the option by tendering a mort- 
gage for $10,000. A refuses to accept the mort- 
gage. B retains power to exercise the option by a 
tender conforming to the terms of the lease. 


2. A gives B the same option as that stated 
in Illustration 1. A receives an offer from C to 
purchase the land and so informs B. B states that 
he will not exercise the option and A conveys the 
land to C. B's power to exercise the option is ter- 
minated. See 88 89; 273-85. 
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§ 38. Rejection 


(1) An offeree's power of acceptance is terminated by his rejection of the offer, 
unless the offeror has manifested a contrary intention. 

(2) A manifestation of intention not to accept an offer is a rejection unless the 
offeree manifests an intention to take it under further advisement. 


Comment: 

a. The probability of reliance. The legal 
consequences of a rejection rest on its probable 
effect on the offeror. An offeror commonly takes 
steps to prepare for performance in the event that 
the offer is accepted. If the offeree states in effect 
that he declines to accept the offer, it is highly 
probable that the offeror will change his plans in 
reliance on the statement. The reliance is likely 
to take such negative forms as failure to prepare 
or failure to send a notice of revocation, and 
hence is likely to be difficult or impossible to 
prove. To protect the offeror in such reliance, the 
power of acceptance is terminated without proof 
of reliance. This rule also protects the offeree in 
accordance with his manifested intention that his 
subsequent conduct is not to be understood as 
an acceptance. 


Illustrations: 

1. A makes an offer to B and adds: "This of- 
fer will remain open for a week." B rejects the of- 
fer the following day, but later in the week pur- 
ports to accept it. There is no contract unless the 
offer was itself a contract. B's purported accep- 
tance is itself a new offer. 


2. A makes an offer to sell water rights to B, 
and states, "You may accept this offer by apply- 
ing to the appropriate authority for a permit to 


§ 39. Counter-Offers 


(1) A counter- 


use the water.” B rejects the offer, obtains water 
rights elsewhere, and later applies for the permit 
contemplated by the offer. There is no contract. 
Even if A’s offer was a binding option, B has not 
exercised it. 


b. Contrary statement of offeror or offeree. 
The rule of this Section is designed to give effect 
to the intentions of the parties, and a 
manifestation of intention on the part of either 
that the offeree’s power of acceptance is to 
continue is effective. Thus if the offeree states that 
he rejects the offer for the present but will 
reconsider it at a future time, there is no basis 
for a change of position by the offeror in reliance 
on a rejection, and under Subsection (2) there is 
no rejection. Similarly a statement in the offer 
that it will continue in effect despite a rejection 
is effective, and a similar statement after a 
rejection makes a new offer. 

Where the manifestation of intention of either 
party is misunderstood by the other, the 
principles underlying § 20 apply. If the offeror is 
justified in inferring from the words or conduct 
of the offeree, interpreted in the light of the 
offeror’s prior words or conduct, that the offeree 
intends not to accept the offer and not to take it 
under further advisement, the power of 
acceptance is terminated. Compare § 39. 


offer is an offer made by an offeree to his offeror relating to the 


same matter as the original offer and proposing a substituted bargain differing 
from that proposed by the original offer. 

(2) An offeree’s power of acceptance is terminated by his making of a counter- 
offer, unless the offeror has manifested a contrary intention or unless the 
counter-offer manifests a contrary intention of the offeree. 


Comment: 

a. Counter-offer as rejection. It is often said 
that a counter-offer is a rejection, and it does have 
the same effect in terminating the offeree’s power 
of acceptance. But in other respects a counter- 
offer differs from a rejection. A counter-offer 
must be capable of being accepted; it carries 
negotiations on rather than breaking them off. 
The termination of the power of acceptance by a 
counter-offer merely carries out the usual 
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understanding of bargainers that one proposal 
is dropped when another is taken under 
consideration; if alternative proposals are to be 
under consideration at the same time, warning 
is expected. 


Illustration: 

1. A offers B to sell him a parcel of land for 
$5,000, stating that the offer will remain open 
for thirty days. B replies, “I will pay $4,800 for 
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the parcel,” and on A’s declining that, B writes, 
within the thirty day period, “I accept your offer 
to sell for $5,000.” There is no contract unless 
A's offer was itself a contract (see 8 37), or unless 
A's reply to the counter-offer manifested an in- 
tention to renew his original offer. 


b. Qualified acceptance, inquiry or separate 
offer. A common type of counter-offer is the 
qualified or conditional acceptance, which 
purports to accept the original offer but makes 
acceptance expressly conditional on assent to 
additional or different terms. See 8 59. Such a 
counter-offer must be distinguished from an 
unqualified acceptance which is accompanied by 
a proposal for modification of the agreement or 
for a separate agreement. A mere inquiry 
regarding the possibility of different terms, a 
request for a better offer, or a comment upon the 
terms of the offer, is ordinarily not a counter- 
offer. Such responses to an offer may be too 
tentative or indefinite to be offers of any kind; or 
they may deal with new matters rather than a 
substitution for the original offer; or their 
language may manifest an intention to keep the 
original offer under consideration. 


Illustration: 

2. A makes the same offer to B as that stated 
in Illustration 1, and B replies, Won't you take 
less?” A answers, “No.” An acceptance thereafter 
by B within the thirty-day period is effective. B’s 
inquiry was not a counter-offer, and A’s original 
offer stands. 


c. Contrary statement of offeror or offeree. 
An offeror may state in his offer that it shall 
continue for a stated time in any event and that 
in the meanwhile he will be glad to receive 
counter-offers. Likewise an offeree may state that 
he is holding the offer under advisement, but that 
if the offeror desires to close a bargain at once 
the offeree makes a specific counter-offer. Such 
an answer will not extend the time that the 
original offer remains open, but will not cut that 
time short. Compare § 38. 


lilustration: 

3. A makes the same offer to B as that stated 
in Illustration 1. B replies, “I am keeping your of- 
fer under advisement, but if you wish to close the 
matter at once I will give you $4,800.” A does not 
reply, and within the thirty-day period B accepts 
the original offer. B’s acceptance is effective. 


§ 40. Time When Rejection Or Counter-Offer Terminates The Power Of 


Acceptance 


Rejection or counter-offer by mail or telegram does not terminate the power 
of acceptance until received by the offeror, but limits the power so that a letter 
or telegram of acceptance started after the sending of an otherwise effective 
rejection or counter-offer is only a counter-offer unless the acceptance is 
received by the offeror before he receives the rejection or counter-offer. 


Comment: 

a. Receipt essential. A rejection terminates the 
offeree’s power of acceptance because of the 
probability of reliance by the offeror, and there 
is no possibility of reliance until the rejection is 
received. See § 38. Hence the power continues 
until receipt. The same rule is applied by analogy 
to a counter-offer, although the reason is 
somewhat different: a counter-offer cannot be 
taken under consideration as a substitute 
proposal until it is received. See § 39. As to when 
a rejection is received, see § 68; compare 
Restatement, Second, Agency §§ 268-83, 
Uniform Commercial Code § 1-201(25) to (27). 

b. Subsequent acceptance. Since a rejection or 
counter-offer is not effective until received, it may 
until that time be superseded by an acceptance. 
But the probability remains that the offeror will 
rely on the rejection or counter-offer if it is 
received before the acceptance. To protect the 
offeror in such reliance, the offeree who has 
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dispatched a rejection is deprived of the benefit 
of the rule that an acceptance may take effect on 
dispatch (8 63). The rule of this Section only 
applies, however, to a rejection or counter-offer 
which is otherwise effective. A rejection or 
counter-offer may be denied effect to terminate 
the power of acceptance if the original offer is 
itself a contract or if the offeror or offeree 
manifests an intention that the power continue. 
See 88 37-39. Similarly, a purported rejection or 
counter-offer dispatched after an effective 
acceptance is in effect a revocation of acceptance, 
governed by 8 63 rather than by this Section. 


Illustration: 

1. Amakes B an offer by mail. B immediately 
after receiving the offer mails a letter of rejection. 
Within the time permitted by the offer B accepts. 
This acceptance creates a contract only if received 
before the rejection, or if the power of acceptance 
continues under 88 37-39. 
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§ 41. Lapse Of Time 


(1) An offeree's power of acceptance is terminated at the time specified in the 
offer, or, if no time is specified, at the end of a reasonable time. 

(2) What is a reasonable time is a question of fact, depending on all the 
circumstances existing when the offer and attempted acceptance are made. 
(3) Unless otherwise indicated by the language or the circumstances, and 
subject to the rule stated in 8 49, an offer sent by mailis seasonably accepted if 
an acceptance is mailed at any time before midnight on the day on which the 


Offer is received. 


Comment: 

a. Specified time. Just as the offer may 
prescribe the identity of the offeree (8 29) or the 
form of acceptance (§ 30), so it may prescribe a 
time limit for acceptance. Such a limitation must 
be complied with. See 8 60. In cases of 
misunderstanding, the principles underlying § 20 
are applicable. See Chapter 9. 

b. Reasonable time. In the absence of a 
contrary indication, just as acceptance may be 
made in any manner and by any medium which 
is reasonable in the circumstances (8 30), so it 
may be made at any time which is reasonable in 
the circumstances. The circumstances to be 
considered have a wide range: they include the 
nature of the proposed contract, the purposes of 
the parties, the course of dealing between them, 
and any relevant usages of trade. In general, the 
question is what time would be thought 
satisfactory to the offeror by a reasonable man 
in the position of the offeree; but circumstances 
not known to the offeree may be relevant to show 
that the time actually taken by the offeree was 
satisfactory to the offeror. See Illustration 6 to 8 
23. 

c. Time for acceptance by act; rewards. 
Where the offeree is invited to accept by 
performing or refraining from performing an act, 
a reasonable time for so doing is ordinarily a 
reasonable time for accepting. But the purposes 
of the offeror, if the offeree knows or has reason 
to know of them, must also be taken into account. 
Thus an offer of reward for the capture of the 
person guilty of a specific crime cannot ordinarily 
be accepted after the statute of limitations has 
barred prosecution. 


Illustrations: 

1. A publishes an offer of reward for infor- 
mation leading to the arrest and conviction of the 
person guilty of a specified murder. B, intending 
to obtain the reward, gives the requested infor- 
mation a year after the publication of the offer. 
The acceptance is timely. 


2. After a series of incendiary attempts, a city 
publishes each day for a week an offer of reward 
for information leading to the arrest and convic- 
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tion of any person who shall set fire to any build- 
ing within the city. The responsible city officials 
serve for one year terms. A fire set three years af- 
ter the last publication is not within the terms of 
the offer. 


3. A bank posts in its office an offer of re- 
ward for information leading to the arrest and 
conviction of any person who robs any bank which 
is a member of an association of banks in the same 
county. After several years the poster is removed. 
A robbery three years after the removal may be 
found to be within the terms of the offer. 


d. Direct negotiations. Where the parties 
bargain face to face or over the telephone, the 
time for acceptance does not ordinarily extend 
beyond the end of the conversation unless a 
contrary intention is indicated. A contrary 
intention may be indicated either by express 
words or by the cireumstances. For example, the 
delivery of a written offer to the offeree, or an 
expectation that some action will be taken before 
acceptance, may indicate that a delayed 
acceptance is invited. 


Illustration: 

4. While A and B are engaged in conversa- 
tion, A makes B an offer to which B then makes 
no reply, but on meeting A again a few hours later 
B states that he accepts the offer. There is no con- 
tract unless the offer or the circumstances indi- 
cate that the offer is intended to continue beyond 
the immediate conversation. 


e. Offers made by mail or telegram. Where 
the parties are at a distance from each other, the 
normal understanding is that the time for 
acceptance is extended at least by the normal time 
for transmission of the offer and for the sending 
of the offeree's reply. Compare 8 49. Subsection 
(3) reflects the normal understanding that mail 
is promptly answered if a reply is mailed at any 
time on the day of receipt. Compare Uniform 
Commercial Code 88 4-301, 4- 302, fixing the 
time for settlement by a bank for demand items. 
But in the absence of a significant speculative 
element in the situation, a considerably longer 
time may be reasonable. The fact that an offer is 
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made by telegram or mailgram may or may not 
indicate that the time for reply is shorter than it 
would be if the mail were used. Compare 8 65. 


Illustration: 

5. A makes B an offer by mail to sell goods. 
B receives the offer at the close of business hours 
and accepts it by letter promptly the next morn- 
ing. The acceptance is timely. 


f. Speculative transactions. The rule that an 
offer becomes irrevocable when an acceptance is 
mailed (88 42, 63) in effect imposes a risk of 
commitment on the offeror during the period 
required for communication of the acceptance, 
although during that period the offeror has no 
assurance that the bargain has been concluded. 
The rule that the power of acceptance is 
terminated by the lapse of a reasonable time 
serves to limit this risk. The more significant the 
risk, the greater is the need for limitation, and 
hence the shorter is the time which is reasonable. 

These considerations have their principal 
application in the sale of property which may be 
subject to rapid fluctuation in value, such as 
commodities, securities or land. The value of such 
property, however, may be stable for substantial 
periods of time, particularly in the case of land. 
Absence of actual fluctuation during the period 
before acceptance is a factor tending to indicate 
that acceptance occurred within a reasonable 
time. Similarly, delay in acceptance of an offer to 
insure may not be unreasonable if there is no 
change in the risk or in the applicable insurance 
rates. 


The reasonable time for acceptance in a 
speculative transaction is brief not only because 
the offeror does not ordinarily intend to assume 
an extended risk without compensation but also 
because he does not intend to give the offeree an 
extended opportunity for speculation at the 
offeror's expense. If the offeree makes use for 
speculative purposes of time allowed for 
communication, there may be a lack of good faith, 
andan acceptance may not be timely even though 
it arrives within the time contemplated by the 
offeror. Compare Uniform Commercial Code 88 
1-203, 2-103. 


Illustrations: 

6. A sends B an offer by mail to sell a piece 
of farm land. B does not reply for three days and 
then mails an acceptance. It is a question of fact 
under the circumstances of the particular case 
whether the delay is unreasonable. 


7. A sends B a telegraphic offer to sell oil 
which at the time is subject to rapid fluctuations 
in price. The offer is received near the close of 
business hours, and a telegraphic acceptance is 
sent the next day, after the offeree has learned of 
a sharp price rise. The acceptance is too late if a 
fixed price was offered, but may be timely if the 
price is market price at time of delivery. 


8. Asends B an offer by mail to sell at a fixed 
price corporate stock not listed on an exchange. 
B waits two days after receiving the offer and then 
sends a telegraphic acceptance after learning of a 
sharp rise in the price bid over-the-counter. The 
acceptance may be too late even though it arrives 
before a prompt acceptance by mail would have 
arrived. 


8 42. Revocation By Communication From Offeror Received By Offeree 
An offeree's power of acceptance is terminated when the offeree receives from 
the offeror a manifestation of an intention not to enter into the proposed 


contract. 


Comment: 

a. Revocability of offers. Most offers are 
revocable. Revocability may rest on the express 
or implied terms of the offer, as in the case of 
bids at an auction. See 8 28. But the ordinary offer 
is revocable even though it expressly states the 
contrary, because of the doctrine that an informal 
agreement is binding as a bargain only if 
supported by consideration. Inroads have been 
made on that doctrine by statute and by rules 
giving effect to nominal consideration and to 
action in reliance on a promise. Where such rules 
are applicable, or where the offer is itself a formal 


contract or an agreement binding as a bargain, 
the case is governed by 8 37 rather than by this 
Section. See 8 25. 


Illustration: 

1. A makes a written offer to B to sell him a 
piece of land. The offer states that it will remain 
open for thirty days and is not subject to coun- 
termand. The next day A orally informs B that the 
offer is terminated. B's power of acceptance is ter- 
minated unless the offer is a contract under 8 25. 


b. Necessity that communication be received. 
An offeror may reserve the power to revoke the | 
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offer without notice, and such a reservation will 
be given effect whether contained in the offer or 
in a later communication received by the offeree 
before a contract is created. But such a 
reservation is unusual; it deprives the offeree of 
a dependable basis for decision whether to accept 
and greatly impairs the usefulness of the offer. 
In the absence of such a reservation, the offeree 
is justified in relying on the offeror's manifested 
intention regardless of any undisclosed change 
in the offeror's state of mind. As to when a 
revocation is received by the offeree, see 8 68; 
compare Restatement, Second, Agency 88 268- 
83, Uniform Commercial Code 8 1- 201(25) to 
(27). 

c. Purported revocation after acceptance. 
Once the offeree has exercised his power to create 
a contract by accepting the offer, a purported 
revocation is ineffective as such. Where an 
acceptance by mail is effective on dispatch, for 
example, it is not deprived of effect by a 
revocation subsequently received by the offeree. 
See § 63. But the revocation may have effect, 
depending on its terms, as a failure of condition 
discharging the offeree's duty of performance, as 
a breach by anticipatory repudiation, or as an 
offer to modify or rescind the contract. 


Illustrations: 
2. À sends B an offer by mail to buy a piece 
of land for $5000. The next day A sends B a letter 


stating that unless B has already accepted A re- 
vokes the offer and makes a new offer to buy the 
same land for $4800. B receives A's second letter 
after he has duly mailed a letter of acceptance, 
but promptly sells the land to C without further 
communication with A. The sale is a breach of 
contract by B. 


3. A sends B an offer by mail to buy a piece 
of land. The next day A sends B a letter stating 
that A has changed his mind and will not buy the 
land even if B has already accepted the offer. B 
receives A's second letter after he has duly mailed 
a letter of acceptance, but promptly sells the land 
to C. B's duty of performance is discharged. See 
Comment a to § 283. 


d. What constitutes revocation. The word 
“revoke” is not essential to a revocation. Any clear 
manifestation of unwillingness to enter into the 
proposed bargain is sufficient. Thus a statement 
that property offered for sale has been otherwise 
disposed of is a revocation. But equivocal 
language may not be sufficient. 


Illustrations: 

4. A makes an offer to buy goods from B, and 
later requests B not to deliver the goods until A is 
in a better condition to handle them. The request 
does not revoke the offer. 


5. A makes an offer to B, and later says to B, 
*Well, I don't know if we are ready. We have not 
decided, we might not want to go through with 
it." The offer is revoked. 


§ 43. Indirect Communication Of Revocation 
An offeree's power of acceptance is terminated when the offeror takes definite 
action inconsistent with an intention to enter into the proposed contract and 
the offeree acquires reliable information to that effect. 


Comment: 

a. Direct and indirect communication. This 
Section extends the principle giving effect to a 
revocation communicated directly by the offeror 
to the offeree, and is subject to the same 
qualifications. See 8 42. Thus a revocation is 
ineffective, whether communication is direct or 
indirect, if the offer is itself a contract, or after 
the power of acceptance has been duly exercised. 
On the other hand, no communication at all is 
necessary for revocation if the offer so provides. 
Where a revocation is communicated through a 
person or persons having power to act for the 
offeror or offeree, the case is governed by 8 42, 
supplemented by the law of agency. 

b. Sale of land. The rule of this Section has 
been applied most frequently to offers for the sale 
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of an interest in land. If the offeror, after making 
such an offer, sells or contracts to sell the interest 
to another person than the offeree, his act 
manifests an intention not to perform in 
accordance with the offer and creates a probable 
inability to perform. Compare the rules on 
vendor's prospective inability in 88 250-52. 
Moreover, the other person has title to the land 
or a right to specific performance prior to any 
right of the offeree, and interference by the 
offeree with the rights of the other person may 
be tortious. See Restatement, Second, Torts 88 
766, 773. An agreement in derogation of those 
rights may be unenforceable as against public 
policy. See 88 192, 194. 
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Illustration: 

1. A offers a parcel of land to B at a stated 
price, and gives B a week in which to consider the 
proposal. Within the week A contracts to sell the 
parcel to C, and B is informed of that fact by a 
tenant of the premises. B nevertheless sends a 
formal acceptance which is received by A within 
the week. There is no contract between A and B. 


c. Other transactions. The considerations 
applicable to offers to sell land are equally 
applicable to offers to sell other specific property, 
if the offeror enters into a transaction which 
confers on a third person rights prior to those of 
the offeree. But the rule stated is not limited to 
such cases. Nor is this Section an exhaustive 
statement of the circumstances under which 
indirect communication may result in 
termination of the offeree's power of acceptance. 
Compare, e.g., 88 20, 153 on the effect of the 
offeree's acquisition of knowledge of a 
misunderstanding or mistake. 


Illustration: 

2. A offers to employ B to replace C, an em- 
ployee of A who has given A a month's notice of 
intention to quit. A gives B a week to consider the 
proposal. C changes his mind and makes a con- 
tract with A for continued employment for a year. 
B asks C about his duties, and C informs B of the 


new contract. B immediately mails a letter of ac- 
ceptance to A, which arrives within the week al- 
lowed for acceptance. There is no contract be- 
tween A and B. 


d. Definite action; reliable information. This 
Section does not apply to cases where the offeror 
takes no action or takes equivocal action. Thus 
mere negotiations with a third person, or even a 
definite offer to a second offeree, may be 
consistent with an intention on the part of the 
offeror to honor an acceptance by the original 
offeree. Even a binding contract with a third 
person may be expressly subject to any rights 
arising under the outstanding offer. Moreover, a 
mere rumor does not terminate the power of 
acceptance, if the offeree disbelieves it and is 
reasonable in doing so, even though the rumor is 
later verified. The basic standard to which the 
offeree is held is that of a reasonable person 
acting in good faith. 


Illustration: 

3. A offers to sell B a hundred shares of stock 
at a fixed price, and states that the offer will not 
be revoked for a week. Within the week C offers A 
a higher price for the same stock, and B learns of 
the higher offer. B's power of acceptance is not ` 
terminated, since he is entitled to assume that A 
will honor his commitment regardless of its legal 
effect. 


8 44. Effect Of Deposit On Revocability Of Offer 
An offeror's power of revocation is not limited by the deposit of money or other 
property to be forfeited in the event of revocation, but the deposit may be 
forfeited to the extent that it is not a penalty. 


Comment: 

a. Deposits. Money or other property is often 
transferred by an offeror to the account of the 
offeree, and such property may ordinarily be 
recovered if the offer is not accepted. See 
Restatement of Restitution 8 56. If it is agreed 
that the property may be forfeited in the event of 
revocation of the offer, the agreement is subject 
to the rules governing liquidated damages and 
penalties. See 8 356; Uniform Commercial Code 
8 2-718. The agreement may be valid as a 
provision for liquidated damages, or as a 
provision of security for the payment of actual 
damages. In either case, the offer is treated as 
irrevocable for the purpose of determining rights 


in the deposit, but the offeror's power of 
revocation is not otherwise impaired. In cases of 
bids on government contracts, statutes often 
authorize forfeiture without regard to the 
distinction between liquidated damages and 
penalty. 


Illustration: 

1. A offers to buy Blackacre from B for 
$10,000 and deposits $500 to be forfeited in the 
event of revocation. A revokes the offer before 
acceptance, and the market value of the land at 
the time for conveyance fixed in the offer is 
$9,000. B's power of acceptance is terminated, 
but B may retain the $500. 
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§ 45. Option Contract Created By Part Performance Or Tender 
(1) Where an offer invites an offeree to accept by rendering a performance 
and does not invite a promissory acceptance, an option contract is created 
when the offeree tenders or begins the invited performance or tenders a 


beginning of it. 


(2) The offeror's duty of performance under any option contract so created is 
conditional on completion or tender of the invited performance in accordance 


with the terms of the offer. 


Comment: 

a. Offer limited to acceptance by performance 
only. This Section is limited to cases where the 
offer does not invite a promissory acceptance. 
Such an offer has often been referred to as an 
"offer for a unilateral contract." Typical 
illustrations are found in offers of rewards or 
prizes and in non-commercial arrangements 
among relatives and friends. See Comment b to 
8 32. As to analogous cases arising under offers 
which give the offeree power to accept either by 
performing or by promising to perform, as he 
chooses, see 88 32, 62. 

b. Manifestation of contrary intention. The 
rule of this Section is designed to protect the 
offeree in justifiable reliance on the offeror's 
promise, and the rule yields to a manifestation 
of intention which makes reliance unjustified. A 
reservation of power to revoke after performance 
has begun means that as yet there is no promise 
and no offer. See 88 2, 24. In particular, if the 
performance is one which requires the 
cooperation of both parties, such as the payment 
of money or the manual delivery of goods, a 
person who reserves the right to refuse to receive 
the performance has not made an offer. See 8 26. 


Illustrations: 

1. B owes A $5000 payable in installments 
over a five-year period. A proposes that B dis- 
charge the debt by paying $4,500 cash within one 
month, but reserves the right to refuse any such 
payment. A has not made an offer. A tender by B 
in accordance with the proposal is an offer by B. 


2. A, an insurance company, issues a bulle- 
tin to its agents, entitled "Extra Earnings Agree- 
ment,” providing for annual bonus payments to 
the agents varying according to *monthly premi- 
ums in force" and "lapse ratio," but reserving the 
right to change or discontinue the bonus, indi- 
vidually or collectively, with or without notice, at 
any time before payment. There is no offer or 
promise. 


c. Tender of performance. A proposal to 
receive a payment of money or a delivery of goods 
is an offer only if acceptance can be completed 
without further cooperation by the offeror. If 
there is an offer, it follows that acceptance must 
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be complete at the latest when performance is 
tendered. A tender of performance, so bargained 
for and given in exchange for the offer, ordinarily 
furnishes consideration and creates a contract. 
See 88 17, 71, 72. 

This is so whether or not the tender carries 
with it any incidental promises. See 88 54, 62. If 
no commitment is made by the offeree, the 
contract is an option contract. See 8 25. 


Illustration: 

3. A promises B to sell him a specified chat- 
tel for $5, stating that B is not to be bound until 
he pays the money. B tenders $5 within a reason- 
able time, but A refuses to accept the tender. 
There is a breach of contract. 


d. Beginning to perform. If the invited 
performance takes time, the invitation to perform 
necessarily includes an invitation to begin 
performance. In most such cases the beginning 
of performance carries with it an express or 
implied promise to complete performance. See 8 
62. In the less common case where the offer does 
not contemplate or invite a promise by the 
offeree, the beginning of performance 
nevertheless completes the manifestation of 
mutual assent and furnishes consideration for an 
option contract. See 8 25. If the beginning of 
performance requires the cooperation of the 
offeror, tender of part performance has the same 
effect. Part performance or tender may also create 
an option contract in a situation where the offeree 
is invited to take up the option by making a 
promise, if the offer invites a preliminary 
performance before the time for the offeree's final 
commitment. 


Illustrations: 

4. A offers a reward for the return of lost 
property. In response to the offer, B searches for 
the property and finds it. A then notifies B that 
the offer is revoked. B makes a tender of the prop- 
erty to A conditional on payment of the reward, 
and A refuses. There is a breach of contract by A. 


5. A, a magazine, offers prizes in a subscrip- 
tion contest. At a time when B has submitted the 
largest number of subscriptions, A cancels the 
contest. A has broken its contract with B. 
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6. A writes to her daughter B, living in an- 
other state, an offer to leave A's farm to B if B 
gives up her home and cares for A during A's life, 
B remaining free to terminate the arrangemént 
at any time. B gives up her home, moves to A's 
farm, and begins caring for A. A is bound by an 
option contract. 


7. A offers to sell a piece of land to B, and 
promises that if B incurs expense in employing 
experts to appraise the property the offer will be 
irrevocable for 30 days. B hires experts and pays 
for their transportation to the land. A is bound 
by an option contract. 


8. In January A, an employer, publishes a 
notice to his employees, promising a stated 
Christmas bonus to any employee who is continu- 
ously in A's employ from January to Christmas. 
B, an employee hired by the week, reads the no- 
tice and continues at work beyond the expiration 
of the current week. A is bound by an option con- 
tract, and if B is continuously in A's employ until 
Christmas a notice of revocation of the bonus is 
ineffective. 


e. Completion of performance. Where part 
performance or tender by the offeree creates an 
option contract, the offeree is not bound to 
complete performance. The offeror alone is 
bound, but his duty of performance is conditional 
on completion of the offeree's performance. If the 
offeree abandons performance, the offeror's duty 
to perform never arises. See 8 224, defining 
"condition," and Illustration 4 to that Section. But 
the condition may be excused, for example, if the 
offeror prevents performance, waives it, or 
repudiates. See Comment b to § 225 and 88 239, 
278. 

f. Preparations for performance. What is 
begun or tendered must be part of the actual 
performance invited in order to preclude 
revocation under this Section. Beginning 
preparations, though they may be essential to 
carrying out the contract or to accepting the offer, 
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is not enough. Preparations to perform may, 
however, constitute justifiable reliance sufficient 
to make the offeror’s promise binding under § 
87(2). 

In many cases what is invited depends on what 
is a reasonable mode of acceptance. See 8 30. The 
distinction between preparing for performance 
and beginning performance in such cases may 
turn on many factors: the extent to which the 
offeree’s conduct is clearly referable to the offer, 
the definite and substantial character of that 
conduct, and the extent to which it is of actual or: 
prospective benefit to the offeror rather than the 
offeree, as well as the terms of the 
communications between the parties, their prior 
course of dealing, and any relevant usages of 
trade. 


Illustration: 

9. À makes a written promise to pay $5000 
to B, a hospital, “to aid B in its humanitarian 
work." Relying upon this and other like promises, 
B proceeds in its humanitarian work, expending 
large sums of money and incurring large liabili- 
ties. Performance by B has begun, and A's offer is 
irrevocable. 


g. Agency contracts. This Section frequently - 
applies to agency arrangements, particularly 
offers made to real estate brokers. Sometimes 
there is a return promise by the agent, 
particularly if there is an agreement for exclusive 
dealing, since such an agreement normally 
imposes an obligation on the agent to use best 
efforts. See Uniform Commercial Code § 2- 
306(2); compare Restatement, Second, Agency 
8 378. In other cases the agent does not promise 
to act, but the principal must compensate him if 
he does act. The rules governing the principal's 
duty of compensation are stated in detail in 
Chapter 14 of the Restatement, Second, Agency, 
particularly 88 443-57. 


Where an offer is made by advertisement in a newspaper or other general 
notification to the public or to a number of persons whose identity is unknown 
to the offeror, the offeree's power of acceptance is terminated when a notice 
of termination is given publicity by advertisement or other general notification 
equal to that given to the offer and no better means of notification is reasonably 


available. 


Comment: 

a. Revocability. This Section is an extension 
of the principle giving effect to a communicated 
revocation, and is subject to the same limitations. 


See 8 42; compare 8 43. Theoretically, a general 
offer may be made irrevocable under 88 25 and 
37 in the same ways as any other offer, but 


62 


CH. 3 


Formation Of Contracts—Mutual Assent 


8 47 


irrevocable offers to a number of unidentified 
persons are rare except where such documents 
as letters of credit are issued. See Illustration 2 
to 8 29. An irrevocable offer, or a revocable offer 
which has been duly accepted, cannot of course 
be revoked under this Section. On the other hand, 
this Section does not exclude revocation under § 
42 or § 43 or under a power to revoke expressly 
reserved in the offer; a published notice of 
revocation which does not comply with this 
Section is nonetheless effective as to an offeree 
who actually learns of it. 

b. Available means of notice. The rule of this 
Section reconciles the principle that an offer is 
ordinarily revocable with the fact that general 
publication is not a reliable means of informing 
offerees of the revocation of an offer. Revocation 
by a notification not actually received is given 
effect only where such revocation is provided for 
in the offer or where the alternative is that the 
offer is as a practical matter irrevocable. Where 
a feasible and customary substitute is available 
which is better calculated to produce actual 
receipt of notice, newspaper publication is not 
enough. Even where publication is the only or the 
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best available means of giving notice, it may not 
be effective immediately. There must be publicity 
equivalent to that given the offer, including in 
appropriate cases a reasonable time for 
equivalent indirect circulation. Compare 
Illustration 1 to § 23. 


Illustrations: 

1. A, a newspaper, publishes an offer of prizes 
to the persons who procure the largest number of 
subscriptions as evidenced by cash or checks re- 
ceived by a specified time. B completes and mails 
an entry blank giving his name and address, 
which is received by A. Thereafter, during the con- 
test, A publishes a notice that personal checks will 
not be counted; B does not see the notice. Unless 
the original offer provided otherwise, B is not 
bound by the later notice, since A could have given 
B personal notice. 


2. The United States Government publishes 
an offer of reward for the arrest of a named fugi- 
tive. Seven months later the President publishes 
a proclamation revoking the offer, which is given 
the same publicity as the offer. Five months after 
the proclamation, A, who has been in Italy con- 
tinuously and who learned indirectly of the offer 
but not of the revocation, arrests the fugitive in 
Italy. There is no contract. 


An offer contemplating a series of independent contracts by separate 
acceptances may be effectively revoked so as to terminate the power to create 
future contracts, though one or more of the proposed contracts have already 
been formed by the offeree's acceptance. 


Comment: 

a. Divisible offers. An offer may propose 
several contracts, to arise at different times; 
typical examples are continuing guaranties and 
standing offers for the sale of goods. See 8 31 and 
Comment. Such an offer is divisible, and the 
power to make an effective revocation continues 
pari passu with the continuing power of the 
offeree to accept. Compare $88 33-34. 


Illustrations: 

1. A offers to guarantee the payment of all 
bills of exchange drawn by B and discounted by 
C. C discounts one such bill. A is bound to pay it. 
A then notifies C that the guaranty is withdrawn. 
A is not bound to pay bills subsequently dis- 
counted. 


2. A offers B to sell him five tons of steel 
daily, and tenders five tons at once. B accepts the 
tender. The same amount is furnished daily for a 
number of days. A then states to B that he revokes 
the offer. A contract is formed each day that steel 
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is furnished, but the revocation prevents the for- 
mation of any contracts thereafter. 


b. Acceptance by beginning performance. 
Ordinarily an offer invites acceptance in any 
manner which is reasonable under the 
circumstances, and rendering a requested 
performance is often a reasonable mode of 
acceptance. See 88 30, 32. Where performance 
takes time, the beginning of performance may be 
a reasonable mode of acceptance, and the offer 
may then become irrevocable, whether or not the 
offeree's action constitutes a promise to complete 
performance. See 88 45, 62. These principles 
apply to divisible offers, but the beginning of 
performance of one contract of the contemplated 
series makes irrevocable only the offer for that 
one. See 8 50. 

c. Divisible option contracts. It is possible to 
make a divisible offer irrevocable, not just as to 
the contracts already formed by acceptances, but 
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also as to the power to create future contracts. 
An irrevocable divisible offer is in effect a series 
of binding option contracts, but all may be made 
binding by a single consideration or a single 
formal document. 


Illustration: 

3. A offers to buy from B at the market price 
100 tons of steel per month for the next 12 
months, promising that in consideration of the 
delivery of the first installment B is to have an 
option to sell any or all of the other eleven install- 
ments. B delivers the first 100 tons as requested. 
There is an irrevocable offer to buy the eleven 
undelivered installments. 


§ 48. Death Or Incapacity Of Offeror Or Offeree 
An offeree's power of acceptance is terminated when the offeree or offeror 
dies or is deprived of legal capacity to enter into the proposed contract. 


Comment: 

a. Death of offeror. The offeror's death 
terminates the power ofthe offeree without notice 
to him. This rule seems to be a relic of the obsolete 
view that a contract requires a *meeting of 
minds," and it is out of harmony with the modern 
doctrine that a manifestation of assent is effective 
without regard to actual mental assent. See 8 19. 
Some inroads have been made on the rule by 
statutes and decisions with respect to bank 
deposits and collections, and by legislation with 
respect to powers of attorney given by 
servicemen. See Uniform Commercial Code 8 4- 
405; Restatement, Second, Agency 8 120 and 
Comment a. In the absence of legislation, the rule 
remains in effect. See also Restatement of 
Security 8 87. 

b. Incapacity of offeror. The common types 
of incapacity and their effects are indicated in the 
Comment to § 12. The offeror's permanent lack 
of capacity to enter into a contract terminates the 


offeree's power of acceptance in the same manner 
as the offeror's death. Compare Restatement, 
Second, Agency 88 122, 133; Restatement of 
Security 8 84. But persons under a disability often 
have power to enter into voidable contracts. See 
8 7 and Comment; 88 12-16. 

c. Death or incapacity of offeree. Only the 
offeree can accept an offer which is not also a 
contract. See 8 52. When the offeree dies or lacks 
capacity, therefore, acceptance is impossible. ` 
Compare Comment b to 8 36. By the terms ofthe 
offer, however, the personal representative or 
distributee of the offeree may be made an 
additional offeree. 

d. Option contracts. The rule stated in this 
Section does not affect option contracts. See 8 37. 
But the death or incapacity of one of the parties 
may discharge any contractual duty by reason of 
failure of consideration, frustration, impossibility 
or failure of condition. See 8 36 and Comment. 


§ 49. Effect Of Delay In Communication Of Offer 


If communication of an offer to the offeree is delayed, the period within which 
a contract can be created by acceptance is not thereby extended if the offeree 
knows or has reason to know of the delay, though it is due to the fault of the 
offeror; but if the delay is due to the fault of the offeror or to the means of 
transmission adopted by him, and the offeree neither knows nor has reason 
to know that there has been delay, a contract can be created by acceptance 
within the period which would have been permissible if the offer had been 
dispatched at the time that its arrival seems to indicate. 


Illustration: 

1. A sends B a misdirected offer which is de- 
layed in delivery, as is apparent from the date of 
the letter or the postmark on the envelope, so that 
the offeree does not receive the offer until some 
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time later than he would have received it had the 
direction been correct. The offeree cannot accept 
the offer unless he can do so within the time which 
would have been permissible had the offer arrived 
seasonably. 
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Topic 5. Acceptance Of Offers 


8 50. Acceptance Of Offer Defined; Acceptance By Performance; Accep- 


tance By Promise 


(1) Acceptance of an offer is a manifestation of assent to the terms thereof 
made by the offeree in a manner invited or required by the offer. 

(2) Acceptance by performance requires that at least part of what the offer 
requests be performed or tendered and includes acceptance by a performance 


which operates as a return promise. 


(3) Acceptance by a promise requires that the offeree complete every act 
essential to the making of the promise. 


Comment: 

a. Mode of acceptance. The acceptance must 
manifest assent to the same bargain proposed by 
the offer, and must also comply with the terms 
of the offer as to the identity of the offeree and 
the mode of manifesting acceptance. Offers 
commonly invite acceptance in any reasonable 
manner, but a particular mode of acceptance may 
be required. See 8 30. In case of doubt, the offeree 
may choose to accept either by promising or by 
rendering the requested performance. See 8 32. 

b. Acceptance by performance. Where the 
offer requires acceptance by performance and 
does not invite a return promise, as in the 
ordinary case of an offer of a reward, a contract 
can be created only by the offeree's performance. 
See Comment b to 8 32. In such cases the act 
requested and performed as consideration for the 
offeror's promise ordinarily also constitutes 
acceptance; under 8 45 the beginning of 
performance or the tender of part performance 
of what is requested may both indicate assent and 
furnish consideration for an option contract. In 
some other cases the offeree may choose to create 
a contract either by making a promise or by 
rendering or tendering performance;.in most 
such cases the beginning of performance or a 
tender of part performance operates as a promise 
to render complete performance. See 88 32, 62. 
Mere preparation to perform, however, is not 
acceptance, although in some cases preparation 
may make the offeror's promise binding under 8 


87(2). 


Illustrations: 

1. A, who is about to leave on a month's va- 
cation, tells B that A will pay B $50 if B will paint 
A's porch while A is away. B says he may not have 
time, and A says B may decide after A leaves. If B 
begins the painting, there is an acceptance by 
performance which operates as a promise to com- 
plete the job. See 88 32, 62. 
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2. In Illustration 1, B also expresses doubt 
whether he will be able to finish the job, and it is 
agreed that B may quit at any time but will be paid 
only if he finishes the job during A's vacation. If 
B begins the painting, there is an acceptance by 
performance creating an option contract. See 8 
45. 


c. Acceptance by promise. The typical contract 
consists of mutual promises and is formed by an 
acceptance constituting a return promise by the 
offeree. A promissory acceptance may be 
explicitly required by the offer, or may be the only 
type of acceptance which is reasonable under the 
circumstances, or the offeree may choose to 
accept by promise an offer which invites 
acceptance either by promise or by performance. 
See 88 30, 32. The promise may be made in words 
or other symbols of assent, or it may be implied 
from conduct, other than acts of performance, 
provided only that it is in a form invited or 
required by the offer. An act of performance may 
also operate as a return promise, but the 
acceptance in such a case is treated as an 
acceptance by performance rather than an 
acceptance by promise; thus the requirement of 
notification is governed by § 54 rather than by § 
56. As appears from § 63, acceptance by promise 
may be effective when a written promise is started 
on its way, but the offeree must complete the acts 
necessary on his part to constitute a promise by 
him. Similarly, in cases where communication to 
the offeror is unnecessary under § 69, the acts 
constituting the promise must be complete. 


Illustrations: 

3. A sends to B plans for a summer cottage 
to be built on A’s land in a remote wilderness area, 
and writes, “If you will undertake to build a cot- 
tage in accordance with the enclosed plans, I will 
pay you $5,000.” B cannot accept by beginning 
or completing performance, since A’s letter calls 
for acceptance by promise. See § 58. 
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4. A mails a written order to B, offering to 
buy on specified terms a machine of a type which 
B regularly sells from stock. The order provides, 
"Ship at once." B immediately mails a letter of 
acceptance. This is an acceptance by promise, 
even though under § 32 B might have accepted 
by performance. 


5. À gives an order to B Company's traveling 
salesman which provides, ^This proposal becomes 
a contract without further notification when ap- 
proval by an executive officer of B Company is 
noted hereon at its home office." The notation of 
approval is an acceptance by promise. See 88 56, 
69 as to the requirement of notification. 


§ 51. Effect Of Part Performance Without Knowledge Of Offer 
Unless the offeror manifests a contrary intention, an offeree who learns of an 
offer after he has rendered part of the performance requested by the offer 
may accept by completing the requested performance. 


Comment: 

a. Performance without knowledge. Where an 
offer invites a return promise, the offeree may 
manifest assent and thereby make a return 
promise even though he does not have actual 
knowledge of the offer. See 8 23 Comment c; 8 
69. But when an offer contemplates no 
commitment, as in cases of offers of reward, it is 
ordinarily essential to the acceptance of the offer 
that the offeree know of the proposal made. In 
general, performance completed before the offer 
comes to the offeree's knowledge does not have 
reference to the offer, and the terms of the offer 
are not satisfied by such action. See 88 23, 71. 

b. Completion of performance with 
knowledge. Where part performance has been 
rendered by a person ignorant of the existence of 
an offer, the offer can no longer serve the purpose 
of inducing that performance. But it can induce 
the completion of performance. It is commonly 
intended by the offeror to have that effect and so 
understood by the offeree. The inference that the 
offeror so intends is strengthened when the part 


§ 52. Who May Accept An Offer 


performance is valueless to him unless 
completed, or when the offeror knows of the 
offeree's continuing performance and fails to 
revoke. In the absence of contrary indications, 
the law gives effect to the common 
understanding. But there may be no 
consideration if the offeree is under a legal duty 
to the offeror to complete the performance. See 8 


73. 


Illustrations: 

1. A offers a reward for the apprehension and 
delivery into police custody of a criminal. Before 
learning of the reward, B arrests the criminal. 
After learning of the reward, B delivers the crimi- 
nalinto police custody. B is entitled to the reward. 


2. À posts a notice on his bulletin board of- 
fering a specified bonus to any employee who re- 
mains in A's employment for four months. B, one 
of the employees, continues to work for one 
month before learning of the offer. Thereafter, B 
completes the four-month period of employment. 
B is entitled to the bonus. 


An offer can be accepted only by a person whom it invites to furnish the 


consideration. 


Comment: 

a. Rationale. This Section states a negative 
fairly implied in 8 29. The offeror is the master 
of his offer, and the power of acceptance rests on 
his manifested intention. The rule that the power 
of acceptance is personal to the offeree is applied 
strictly, even in cases where the offeree after 
acceptance could assign his rights and delegate 
performance to the assignee under 88 317(2) and 
318(1). As to death of the offeree, compare § 37 
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with 8 48. 


Illustrations: 

1. A makes an offer to B, who dies after re- 
ceiving it. His executor, though acting within the 
permitted time, cannot accept. 


2. A offers to guarantee payment for goods 
delivered to B by C. D cannot accept by delivering 
goods to B. 
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b. Identity of the offeree. Just as the person to 
whom a promise is addressed is the promisee (8 
2), so the person to whom an offer is addressed 
is the offeree. An offer which is itself a promise 
may contemplate the furnishing of consideration 
by a person other than the promisee. See 8 71(4). 
That other person is then the offeree. 

In case of misunderstanding as to identity of 
the offeree, the principles stated in 8 20 are 
applicable. An offeror who knows or has reason 
to know that he is apparently making an offer to 
a particular person may be bound by that 
appearance. But one who knows that he is not 
the intended offeree cannot take advantage of 
such an appearance, and one who has reason to 
know the offeror's meaning can accept only if the 
offeror in fact knows of the offeree's contrary 
understanding. 


Illustrations: 

3. A promises B that A will sell and deliver a 
set of books to B if B's father C will promise to 
pay $150 for the set. B is the promisee of A's prom- 
ise; Cis the offeree of A's offer. Only C can accept 
the offer by making the return promise invited 
by A. 


4. A sends B an order for goods. C, from 
whom A has previously refused to buy such goods, 
has purchased B's business. Without notifying A 


ofthe change of proprietorship, C ships the goods 
as ordered. Neither B nor C has accepted A's of- 
fer. 


5. A, in Illustration 4, before using the goods, 
discovers that they have come from C. A’s reten- 
tion or use of them is an acceptance of an offer 
from C, and a contract arises. 


c. Agency. The rules stated in the Restatement 
of this Subject are supplemented by the law of 
agency, and in the absence of contrary statement 
it is assumed that any necessary act may be 
performed on behalf of a contracting party by his 
agent. Thus an offer may be accepted by an agent 
of the offeree. See Restatement, Second, Agency 
§ 292. Even an acceptance by a purported agent, 
acting without agency power, may in appropriate 
cases be ratified by the offeree. See Restatement, 
Second, Agency §§ 82-104. Ratification must 
occur, however, before the offeror manifests 
withdrawal from the transaction and before the 
termination of the offeree’s power of acceptance. 
See Restatement, Second, Agency § 88. 

Under the law of agency, an offeree who 
purports to act on his own behalf may in fact be 
acting for an undisclosed principal, and the 
undisclosed principal may be bound by the 
contract and may have rights under it. See 
Restatement, Second, Agency 88 186 Comment 
a, 302-10, 372. 


§ 53. Acceptance By Performance; Manifestation Of Intention Not To Ac- 


cept 


(1) An offer can be accepted by the rendering of a performance only if the offer 


invites such an acceptance. 


(2) Except as stated in 8 69, the rendering of a performance does not constitute 
an acceptance if within a reasonable time the offeree exercises reasonable 
diligence to notify the offeror of non-acceptance. 

(3) Where an offer of a promise invites acceptance by performance and does 
not invite a promissory acceptance, the rendering of the invited performance 
does not constitute an acceptance if before the offeror performs his promise 
the offeree manifests an intention not to accept. 


Comment: 

a. Invitation of acceptance by performance. 
Subsection (1) makes explicit with respect to 
acceptance by performance the offeror's power 
to control the mode of acceptance. See 88 30(1), 
50(1). In the absence of contrary indication, the 
question is whether acceptance by performance 
is reasonable under the circumstances. See 8 
30(2). Where either acceptance by performance 
or acceptance by promise is reasonable, the 
offeree may choose between them. Where no 
return commitment is invited and the invited 
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performance takes time, the beginning of 
performance creates an option contract. See § 45. 
In other cases the beginning of performance may 
carry with it a promise to complete performance. 
See 8 62. 

b. Rejection by the performing offeree. 
Subsection (2) states the power of the offeree to 
reject an offer even though he engages in conduct 
invited by the offer. Compare 88 38-40. 
Ordinarily the making of an offer does not limit 
the offeree's freedom of action or inaction; he 
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may act or forbear without reference to the offer. 
But if he has reason to know that the offeror may 
reasonably infer from his conduct that he assents, 
he runs the risk of being bound by his 
manifestation of assent. See §§ 19, 20. He may 
guard against that risk by manifesting an 
intention not to accept. Although a rejection does 
not terminate the power of acceptance until 
received by the offeror (8 40), reasonable 
diligence to notify the offeror is sufficient to 
protect the offeree against an unintended 
acceptance, except as stated in 8 69. Thus 
Uniform Commercial Code 8 2-206(1)(b) 
provides that a shipment of non-conforming 
goods in response to an offer to buy is not an 
acceptance if the seller seasonably notifies the 
buyer that the shipment is offered only as an 
accommodation to the buyer. See Illustrations 5 
and 6 to 8 32. The exceptional cases covered by 8 
69 involve taking the benefit of offered goods or 
services, or prior conduct of the offeree justifying 
the offeror in inferring assent. 

c. Rejection or disclaimer where return 
promise is not contemplated. Where no promise 
by the offeree is contemplated, there is no 
problem of justifiable reliance by the offeror. See 
Comment d to § 23. The offeree's conduct 
ordinarily constitutes an acceptance in such cases 
only if he knows of the offer. His rendering of the 
invited performance with knowledge of the offer 
is a sufficient manifestation of assent, and inquiry 
into his motives is unnecessary. But the meaning 
of non-verbal conduct is even more dependent 
on its setting than the meaning of words. See 
Comment a to § 19. The words or conduct of the 
offeree may show that he acts gratuitously, or 
otherwise without reference to the offer. There 
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is then no bargain. See § 23. Moreover, as in other 
cases where it is assumed that a promisee accepts 
a promise beneficial to him, disclaimer renders 
the promise inoperative from the beginning. 
Compare §§ 104, 306. The effect of disclaimer in 
violation of duty to third persons and the effect 
of disclaimer on the rights of third persons are 
beyond the scope of this Restatement. See, e.g., 
Restatement, Second, Trusts §§ 35, 102. 


Illustrations: 

1. A offers a reward for information leading 
to the conviction of a criminal. B, a friend of the 
criminal, knows of the reward and gives the in- 
formation voluntarily. B is entitled to the reward 
even though he acts because he thinks he is about 
to die and wants both to ease his conscience and 
to revenge himself for a beating received from the 
criminal. 


2. The facts being otherwise as stated in Il- 
lustration 1, B is interrogated by the police and 
threatened with arrest as an accomplice of the 
criminal. During the interrogation, without any 
mention of the reward, B is tricked into giving the 
information to clear himself. B is not entitled to 
the reward. 


3. The facts being otherwise as stated in Il- ` 
lustration 1, B states after giving the information 
that he does not claim the reward. B is not en- 
titled to the reward. 


4. A, an elderly widow apparently in dire 
poverty, promises B, a distant relative of her de- 
ceased husband, that she will pay for board and 
lodging in B's bome. B furnishes board and lodg- 
ing to A for a year without requesting or receiv- 
ing any payment, and on A's death states that 
nothing is due to B. It is a question of fact on ail 
the cireumstances whether B has manifested an 
intention not to seek payment even if A is found 
to have left a substantial bank account. 


§ 54. Acceptance By Performance; Necessity Of Notification To Offeror 
(1) Where an offer invites an offeree to accept by rendering a performance, no 
notification is necessary to make such an acceptance effective unless the offer 


requests such a notification. 


(2) If an offeree who accepts by rendering a performance has reason to know 
that the offeror has no adequate means of learning of the performance with 
reasonable promptness and certainty, the contractual duty of the offeror is 


discharged unless 


(a) the offeree exercises reasonable diligence to notify the offeror of 


acceptance, or 


(b) the offeror learns of the performance within a reasonable time, or 
(c) the offer indicates that notification of acceptance is not required. 
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Comment: 


a. Rationale. In the usual commercial bargain 
the offeror expects and receives prompt 
notification of acceptance, and such notification 
is ordinarily essential to an acceptance by 
promise. See 8 56. But where an offer invites the 
Offeree to accept by rendering a performance, the 
offeree needs a dependable basis for his decision 
whether to accept. Compare 8 63 and Comment 
a. When the offeree performs or begins to 
perform in response to such an offer, there is need 
for protection of his justifiable reliance. Compare 
8 45. Those needs are met by giving the 
performance the effect of temporarily barring 
revocation of the offer; but ordinarily notification 
of the offeror must follow in due course. See 
Uniform Commercial Code 8 2-206 Comment 3. 

b. Performance operating as return promise. 
This Section applies only to offers which invite 
acceptance by performance. Where the offeree is 
empowered to choose between acceptance by 
performance and acceptance by promise (see 8 
32), this Section applies only if he chooses to 
accept by performance. See 8 50(2). In such a case 
the acceptance often carries with it a return 
commitment (see § 62), and it is rare that the 
offer dispenses with notification of such a 
commitment. Compare 88 56, 69. Unless the 
performance will come to the offeror's attention 
in normal course, it is not likely to be a reasonable 
mode of acceptance. See 8 30. In the exceptional 
case where acceptance is invited by a 
performance which will not come promptly to the 
offeror's attention, Subsection (2) usually 
requires notification of acceptance. Uniform 
Commercial Code 8 2-206(2) provides that if no 
notification is sent within a reasonable time in 
such a case, the offeror may treat the offer as 
having lapsed before acceptance. Compare $ 41. 


Illustration: 

1. A mails a written order to B for goods to 
be manufactured specially for A, and requests B 
to begin at once since manufacture will take sev- 
eral weeks. Under 8 62 acceptance is complete 
when B begins, but A's contractual duty is dis- 
charged and he may treat the offer as having 
lapsed before acceptance unless within a reason- 
able time B sends notification of acceptance or 
unless the offer or a prior course of dealing indi- 
cates that notification is not required. 


c. Where no return promise is contemplated. 
Performance may be invited as an alternative 
mode of acceptance or as the exclusive mode of 
acceptance. See 88 30, 32. Where no return 
commitment is involved, the only notification of 
acceptance called for is often that necessarily 
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involved in performance by the offeree, or that 
which accompanies the offeree's request for 
performance by the offeror. Performance itself 
both manifests assent and furnishes 
consideration. Notification is requisite only 
where the offeror has no convenient means of 
ascertaining whether the requisite performance 
has taken place. Even then, it is not the 
notification which creates the contract, but lack 
of notification which ends the duty. Compare 8 
224. Moreover, the offeror may effectively waive 
notification either before or after the time when 
it would otherwise be due. See 8 84. 


Illustrations: 

2. A, the proprietor of a medical preparation, 
offers $100 to anyone who contracts a certain dis- 
ease after using the preparation as directed. B 
uses it as directed. B has accepted the offer, and 
is entitled to the $100 if she later contracts the 
disease. No notification to A is required until af- 
ter B has contracted the disease. 


3. A, a newspaper, requests B to discontinue 
distribution of a rival newspaper, and offers to 
pay B $10 per week as long as B abstains from 
such distribution. B discontinues the distribution. 
B has accepted the offer, and no notification to A 
is required. 


d. Notice to guarantor. This Section has an 
important application in the field of suretyship. 
See Restatement of Security 8 86. An offer to 
become guarantor for another commonly invites 
the offeree to accept by advancing money, goods, 
or services on credit. See Comment b to § 31. 
Notification is not essential to acceptance of such 
an offer, and often is not necessary at all. But 
Subsection (2) may apply to require notification 
unless the terms of the offer in the circumstances 
manifest a contrary intention. An offer of 
guaranty which does not require notification is 
often called an *absolute guaranty," while an offer 
requiring notification is referred to as a "mere 
offer to guarantee." Where an offer of a 
continuing guaranty requires notification, a 
single notice of intention to act is ordinarily 
sufficient, and notice of individual transactions 
is not required. 

In guaranty cases, notification may be 
dispensed with if the offer uses language of 
completed contractual assent, or is under seal, 
or recites a nominal consideration, or contains 
an express waiver, or provides for termination 
by notification of revocation. Facts other than the 
written terms may have the same effect: a request 
for the offer made by the offeree, the offeror's 
knowledge of a particular intended credit 
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transaction or participation in it, a prior course 
of dealing, a prior or subsequent waiver, or a close 
relationship between the offeror and the principal 
obligor. 


Illustrations: 

4. A, the president of a corporation, agrees 
to guarantee payment for goods to be sold to the 
corporation by B. B sells and delivers the goods. 
B has accepted A's offer, and no notification of 
acceptance is necessary. 


5. A writes an informal letter to B, a friend 
in another country, saying, “If you will let my 
brother C have $100, I will guarantee its repay- 
ment.” Promptly on receiving the letter, B ad- 
vances the money to C, but B takes no steps to 
notify A, and A does not learn of the advance for 
a year. B cannot enforce the guaranty if C fails to 
pay the debt. 


6. The facts being otherwise as stated in Il- 
lustration 5, B receives a letter of revocation from 
Aan hour after advancing the money. B promptly 
mails a letter notifying A of the advance. The guar- 
anty is binding even though the letter never ar- 
rives. 


§ 55. Acceptance Of Non-Promissory Offers 
Acceptance by promise may create a contract in which the offeror’s 
performance is completed when the offeree’s promise is made. 


Comment: 

a. “Reverse unilateral contracts.” It is possible 
to offer a performance without making any 
promise. Like other offers, a non-promissory 
offer may require acceptance by performance or 
acceptance by promise or a combination of the 
two, or it may leave the mode of acceptance to 
the offeree’s choice. An exchange of performances 
is not within the definition of “contract” in § 1 
and is beyond the scope of the Restatement of 
this Subject. But where a non-promissory offer 
is accepted by promise, there is a contract if the 
requirements other than manifestation of mutual 
assent are met. Since the contract formed by a 
performance in response to an offer of a promise 
such as an offer of reward is often called a 
“unilateral contract,” the type of contract referred 
to in this Section is sometimes referred to as a 
“reverse unilateral contract.” Contracts so 
referred to often involve incidental promises by 
the performing offeror, and in that event the word 
“unilateral” is not entirely appropriate. 

b. Types of non-promissory offers. Most offers 
are themselves promises. But if the offeror's 
performance is complete at the moment of 
acceptance, the element of futurity required by 
the definition of “promise” in 8 2 is lacking. 
Performance may be thus complete when the 
offer takes the form of a tender of money or other 
property; indeed, the acceptance of the offer may 
then be implied from the fact that the offeree 
takes the offered benefits, without more. See 8 
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69. In such cases the offeree's manifestation of 
assent may effect the transfer of property from 
offeror to offeree which furnishes consideration 
for the offeree's promise. This element is lacking . 
when services alone are offered, but a contract 
may nonetheless be formed if the offeree takes 
the benefit of the services. 


Illustrations: 

1. A applies to B, an insurance company, for 
a policy of life insurance, and pays the first pre- 
mium on an understanding that the insurance 
must be approved at B's home office. B's notifi- 
cation that the approval has been given is an ac- 
ceptance of A's offer and forms a contract of in- 
surance. 


2. A offers to lend B $100 on specified terms 
and tenders the money to B. B's acceptance ofthe 
tender forms a contract on the terms specified. 


3. A, the owner of a horse in B's possession, 
offers to sell the horse to B for $100 payable in 
thirty days. On B's promise to pay in accordance 
with the offer, ownership of the horse is trans- 
ferred to him and there is a contract. Uniform 
Commercial Code § 2-401(3). 


4. A, a real estate broker, without authority 
from B, the owner of property, obtains from C an 
offer to purchase the property from B on terms 
which include the payment of a specified commis- 
sion by B to A. A then presents C's offer to B. B's 
acceptance of C's offer also accepts A's offer of 
services and forms a contract between A and B. 
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§ 56. Acceptance By Promise; Necessity Of Notification To Offeror 
Except as stated in § 69 or where the offer manifests a contrary intention, it is 
essential to an acceptance by promise either that the offeree exercise 
reasonable diligence to notify the offeror of acceptance or that the offeror 


receive the acceptance seasonably. 


Comment: 


a. Necessity of notification. Where the offeree 
has performed in whole or in part, notification 
to the offeror is not essential to acceptance, 
although failure to notify may discharge the 
offeror’s duty of performance. See § 54. Similarly, 
where the offeror has rendered a performance 
and the offeree has taken the benefit of that 
performance, the offeree may be bound without 
notification to the offeror. See § 69. In such cases 
the enforcement of the promise rests in part on a 
change of position in justifiable reliance on a 
promise, often reinforced by a corresponding 
benefit received by the promisor. Section 69 also 
provides for some cases of offers which manifest 
an intention to dispense with notification. In 
other cases of the exchange of promises which 
are entirely executory on both sides, the offeror 
is entitled to notification of acceptance unless the 
offer manifests a contrary intention. 


Illustrations: 

1. A gives an order to B Company's traveling 
salesman for a $2000 machine "to purify water 
of the character shown by sample to be submit- 
ted," shipment to be made in one month. The or- 
der provides: "This proposal becomes a contract 
when approved by an executive officer of B Com- 
pany at its home office." Notation of such ap- 
proval on the order is an acceptance by promise 
without any notification, but A's duty to perform 
is conditional on reasonable notification to send 
the sample. 


§ 57. Effect Of Equivocal Acceptance 


2. Amakes written application for life insur- 
ance through an agent for B Insurance Company, 
pays the first premium, and is given a receipt stat- 
ing that the insurance "shall take effect as of the 
date of approval of the application" at B's home 
office. Approval at the home office in accordance 
with B's usual practice is an acceptance of A's of- 
fer even though no steps are taken to notify A. 


b. Failure of communication. It is sometimes 
said that the acceptance must be communicated 
to the offeror, and when the parties deal face to 
face communication is ordinarily required. The 
rule is more accurately stated as one requiring 
reasonable diligence on the part of the offeree, 
however, since in cases of misunderstanding 
acceptance turns on what each party knew or had 
reason to know. See 8 20. In cases of 
communication by mail or telegram, moreover, 
an acceptance may be effective on dispatch even 
though it fails to reach the addressee. See 8 63. 
Failure of diligence becomes immaterial if the 
offeror receives the acceptance seasonably. See 8 
67. As to when a written acceptance is received, 
see 8 68. Compare Restatement, Second, Agency 
88 268-83, Uniform Commercial Code 8 1- 
201(25)-(27). Of course reasonable diligence, or 
even receipt, is not enough if the terms ofthe offer 
require more. See 8 58. 


Where notification is essential to acceptance by promise, the offeror is not 
bound by an acceptance in equivocal terms unless he reasonably understands 


it as an acceptance. 


Comment: 

a. Requirement of notification. Notification of 
acceptance by promise is required in most 
circumstances. See 8 56. Where notification is 
dispensed with by terms of the offer, the offeror 
cannot complain of the resulting uncertainty of 
his position. See § 69. In cases of acceptance by 
performance, the reliance of the offeree or the 
unjust enrichment of the offeror may justify a 
legal remedy for breach in spite of uncertainty in 
the offeror's position. Compare 88 34, 54- Hence 
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this Section is limited to cases of acceptance by 
promise in which notification is required. 

b. Equivocation. This Section is a particular 
application of the general principles stated in 8 
20. Where notification is essential to acceptance 
by promise, the offeror is entitled to know in clear 
terms whether the offeree accepts his proposal. 
Itis not enough that the words of a reply justify a 
probable inference of assent. But the 
circumstances may make it proper to protect an 
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offeror who acts on such an inference. Or 3. Pursuant to the terms of a lease from A to 
subsequent conduct of one or both parties may B, A writes to B that he is aani to sell the ia. 
bind one to an agreement in accordance with the mises and that B may have the option to purchase 


: by meeting an offer of $37,000. B replies, ^I ten- 
understanding of the other. Compgret8 70. der you $37,000 in exercise of my option rights. 


Illustrations: I demand that I be notified concerning your ac- 
1. A gives an order for goods to B's traveling ceptance or rejection of my offer within ten days." 
salesman, subject to approval by B at his home Within ten days, A notifies B that A has decided 
office. B sends a letter to A stating that the order not to sell. There is no contract. 
has been received and will receive B's attention. 4. A writes to B offering to extend a lease for 
A promptly sends a letter of revocation to B, which two years. B replies, “I accept your offer, but I am 
B receives before doing anything further. There assigning my interest to C, and have had a lease 
1s noitontmagi: drawn up from you to C. C has signed it in dupli- 
2. The facts being otherwise as stated in Il- cate, and when you sign it will be complete. Keep 
lustration 1, A does not revoke, but after two one copy and mail the other to me for C. If this is 
months, when it is too late for A to procure sub- not satisfactory let me know." A's letter of revo- 
stitute goods, B writes a letter to A stating that “it cation crosses B's letter in the mail. There is no 
is necessary to cancel this order." B has broken a contract. 


contract with A. 


§ 58. Necessity Of Acceptance Complying With Terms Of Offer 
An acceptance must comply with the requirements of the offer as to the promise 
to be made or the performance to be rendered. 


Comment: 

a. Scope. This rule applies to the substance of illustrations: 
the bargain the basic principle that the offeror is 1, A offers to sell a book to B for $5 and states 
the master of his offer. See Comment a to § 29. that no other acceptance will be honored but the 


mailing of B’s personal check for exactly $5. B 
personally tenders $5 in legal tender, or mails a 
personal check for $10. There is no contract. 


That principle rests on the concept of private 
autonomy underlying contract law. It is mitigated 
by the interpretation of offers, in accordance with 


common understanding, as inviting acceptance 2. A offers to pay B $100 for plowing Flodden 
in any reasonable manner unless there is contrary field, and states that acceptance is to be made only 
indication. See 88 20, 30(2), 32. Usage of trade by posting a letter before beginning work and 


or course of dealing may permit inconsequential before the next Monday noon. Before pun. 
noon B completes the requested plowing and 


variations; or a variation clearly to the offeror’s mails to A a letter stating that the work is com- 
advantage, such as a reduction in the price of plete. There is no contract. 

ordered goods, may be within the scope of the 

offer. But even in such cases the offeror is entitled, 

if he makes his meaning clear, to insist on a 

prescribed type of acceptance. 


8 59. Purported Acceptance Which Adds Qualifications 
A reply to an offer which purports to accept it but is conditional on the offeror's 
assent to terms additional to or different from those offered is not an 
acceptance but is a counter-offer. 


Comment: 

a. Qualified acceptance. A qualified or ordinarily terminates the power of acceptance of 
conditional acceptance proposes an exchange the original offeree. See 8 39. The effect of the 
different from that proposed by the original qualification or condition is to deprive the 
offeror. Such a proposal is a counter-offer and purported acceptance of effect. But a definite and 
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seasonable expression of acceptance is operative 
despite the statement of additional or different 
terms ifthe acceptance is not made to depend on 
assent to the additional or different terms. See 8 
61; Uniform Commercial Code 8 2- 207(1). The 
additional or different terms are then to be 
construed as proposals for modification of the 
contract. See Uniform Commercial Code 8 2- 
207(2). Such proposals may sometimes be 
accepted by the silence ofthe original offeror. See 
8 69. 


Illustration: 

1. A makes an offer to B, and B in terms ac- 
cepts but adds, “This acceptance is not effective 
unless prompt acknowledgement is made of re- 
ceipt of this letter." There is no contract, but a 
counter-offer. 


b. Statement of conditions implied in offer. To 
accept, the offeree must assent unconditionally 
to the offer as made, but the fact that the offeree 
makes a conditional promise is not sufficient to 


show that his acceptance is conditional. The offer 
itself may either expressly or by implication 
propose that the offeree make a conditional 
promise as his part of the exchange. By assenting 
to such a proposal the offeree makes a conditional 
promise, but his acceptance is unconditional. The 
offeror's promise may also be conditional on the 
same or a different fact or event. 


Illustrations: 

2. A makes a written offer to sell B a patent 
in exchange for B's promise to pay $10,000 if B's 
adviser X approves the purchase. B signs the writ- 
ing in a space labeled “Accepted:” and returns the 
writing to A. B has made a conditional promise 
and an unconditional acceptance. There is a con- 
tract, but B's duty to pay the price is conditional 
on X's approval. 


3. A makes a written offer to B to sell him 
Blackacre. By usage the offer is understood as 
promising a marketable title. B replies, “I accept 
your offer if you can convey me a marketable 
title." There is a contract. 


8 60. Acceptance Of Offer Which States Place, Time Or Manner Of Accep- 


tance 


If an offer prescribes the place, time or manner of acceptance its terms in this 
respect must be complied with in order to create a contract. If an offer merely 
suggests a permitted place, time or manner of acceptance, another method of 


acceptance is not precluded. 


Comment: 

a. Interpretation of offer. If the offeror 
prescribes the only way in which his offer may 
be accepted, an acceptance in any other way is a 
counter-offer. But frequently in regard to the 
details of methods of acceptance, the offeror's 
language, if fairly interpreted, amounts merely 
to a statement of a satisfactory method of 
acceptance, without positive requirement that 
this method shall be followed. 


Illustrations: 

1. A mails an offer to B in which A says, “I 
must receive your acceptance by return mail." An 
acceptance sent within a reasonable time by any 
other means, which reaches A as soon as a letter 
sent by return mail would normally arrive, cre- 
ates a contract on arrival. As to what is a reason- 
able time, see Illustration 8 to 8 41. 


2. A makes an offer to B and adds, "Send your 
office boy around with an answer to this by twelve 
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o'clock." The offeree comes himself before twelve 
o'clock and accepts. There is a contract. 


3. A offers to sell his land to B on certain 
terms, also saying: "You must accept this, if at all, 
in person at my office at ten o'clock tomorrow." 
B's power is strictly limited to one method of ac- 
ceptance. 


4. A offers to sell his land to B on certain 
terms, also saying: “You may accept by leaving 
word at my house.” This indicates one operative 
mode of acceptance; but B’s power is not limited 
to that mode alone. A personal statement to A 
would serve just as well. 


5. A makes an offer to B and adds, “my ad- 
dress is 53 State Street.” This is a business ad- 
dress. B sends an acceptance to A’s home which 
A receives promptly. Unless the circumstances 
indicate that A has made a positive requirement 
of the place where the acceptance must be sent, 
there is a contract. 
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8 61. Acceptance Which Requests Change Of Terms 
An acceptance which requests a change or addition to the terms of the offer is 
not thereby invalidated unless the acceptance is made to depend on an assent 


to the changed or added terms. 


Comment: 

a. Interpretation of acceptance. An 
acceptance must be unequivocal. But the mere 
inclusion of words requesting a modification of 
the proposed terms does not prevent a purported 
acceptance from closing the contract unless, if 
fairly interpreted, the offeree's assent depends on 
the offeror's further acquiescence in the 
modification. See Uniform Commercial Code 8 
2-207(1). 


lilustrations: 

1. A offers to sell B 100 tons of steel at a cer- 
tain price. B replies, “I accept your offer. I hope 
that if you can arrange to deliver the steel in 
weekly installments of 25 tons you will do so.” 
There is a contract, but A is not bound to deliver 
in installments. 


2. A offers to sell specified hardware to B on 
stated terms. B replies: “I accept your offer; ship 
in accordance with your statement. Please send 
me also one No. 5 hand saw at your list price.” 
The request for the saw is a separate offer, not a 
counter-offer. 


§ 62. Effect Of Performance By Offeree Where Offer Invites Either Perfor- 


mance Or Promise 


(1) Where an offer invites an offeree to choose between acceptance by promise 
and acceptance by performance, the tender or beginning of the invited 
performance or a tender of a beginning of it is an acceptance by performance. 
(2) Such an acceptance operates as a promise to render complete performance. 


Comment: 

a. The offeree’s power to choose. The offeror 
normally invites a promise by the offeree for the 
purpose of obtaining performance of the promise. 
Full performance fulfills that purpose more 
directly than the promise invited, and hence 
constitutes a reasonable mode of acceptance. The 
offeror can insist on any mode of acceptance, but 
ordinarily he invites acceptance in any reasonable 
manner; in case of doubt, an offer is interpreted 
as inviting the offeree to choose between 
acceptance by promise and acceptance by 
performance. See §§ 30, 32, 58. 

b. Part performance or tender. Where 
acceptance by performance is invited and no 
promise is invited, the beginning of performance 
or the tender of part performance creates an 
option contract and renders the offer irrevocable. 
See §§ 37, 45. Under Subsection (1) of this Section 
the offer is similarly rendered irrevocable where 
it invites the offeree to choose between 
acceptance by promise and acceptance by 
performance. In both types of cases, if the invited 
performance takes time, the invitation to perform 
necessarily includes an invitation to begin 
performance; if performance requires 
cooperation by the offeror, there is an offer only 


74 


if acceptance can be completed by tender of 
performance. But unless an option contract is 
contemplated, the offeree is expected to be bound 
as well as the offeror, and Subsection (2) of this 
Section states the implication of promise which 
results from that expectation. See Illustration 5 
to § 32. In such standard cases as the shipment 
of goods in response to an order, the acceptance 
will come to the offeror’s attention in normal 
course; in other cases, the rule of § 54(2) 
ordinarily requires prompt notification. 

c. Manifestation of contrary intention. The 
rule of Subsection (1), like the rule of § 45, is 
designed to protect the offeree in justifiable 
reliance on the offeror’s promise; both rules yield 
to a manifestation of intention which makes such 
reliance unjustified. Moreover, in most cases of 
both types the offeree may prevent the formation 
of a contract by seasonably notifying the offeror 
of non-acceptance. Section 53(2). Similarly, the 
rule of Subsection (2) is designed to preclude the 
offeree from speculating at the offeror's expense 
where no option contract is contemplated by the 
offer (compare § 63), and to protect the offeror 
in justifiable reliance on the offeree's implied 
promise; this rule also yields to a manifestation 
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of contrary intention under 8 53(2). 

d. Preparations for performance. As under 8 
45, what is begun or tendered must be part of 
the actual performance invited, rather than 
preparation for performance, in order to make 
the rule of this Section applicable. See Comment 
fto 8 45. But preparations to perform may bring 
the case within 8 87(2) on justifiable reliance. 


Illustrations: 

1. A, a merchant, mails B, a carpenter in the 
same city, an offer to employ B to fit up A's office 
in accordance with A's specifications and B's es- 
timate previously submitted, the work to be com- 
pleted in two weeks. The offer says, "You may 


begin at once," and B immediately buys lumber 
and begins to work on it in his own shop. The next 
day, before B has sent a notice of acceptance or 
begun work at A's office or rendered the lumber 
unfit for other jobs, A revokes the offer. The re- 
vocation is timely, since B has not begun to per- 
form. 


2. A, a regular customer of B, orders fragile 
goods from B which B carries in stock and ships 
in his own trucks. Following his usual practice, B 
selects the goods ordered, tags them as A's, crates 
them and loads them on a truck at substantial 
expense. Performance has begun, and A's offer is 
irrevocable. See Uniform Commercial Code 8 2- 
206 and Comment 2. 


§ 63. Time When Acceptance Takes Effect 


Unless the offer provides otherwise, 


(a) an acceptance made in a manner and by a medium invited by an offer is 
operative and completes the manifestation of mutual assent as soon as put out 
of the offeree’s possession, without regard to whether it ever reaches the 


offeror; but 


(b) an acceptance under an option contract is not operative until received by 


the offeror. 


Comment: 

a. Rationale. It is often said that an offeror 
who makes an offer by mail makes the post office 
his agent to receive the acceptance, or that the 
mailing of a letter of acceptance puts it 
irrevocably out of the offeree’s control. Under 
United States postal regulations, however, the 
sender of a letter has long had the power to stop 
delivery and reclaim the letter. A better 
explanation of the rule that the acceptance takes 
effect on dispatch is that the offeree needs a 
dependable basis for his decision whether to 
accept. In many legal systems such a basis is 
provided by a general rule that an offer is 
irrevocable unless it provides otherwise. The 
common law provides such a basis through the 
rule that a revocation of an offer is ineffective if 
received after an acceptance has been properly 
dispatched. See Comment c to § 42. Acceptance 
by telegram is governed in this respect by the 
same considerations as acceptance by mail. 


Illustration: 

1. A makes B an offer, inviting acceptance 
by telegram, and B duly telegraphs an acceptance. 
A purports to revoke the offer in person or by tele- 
phone or telegraph, but the attempted revocation 
is received by B after the telegram of acceptance 
is dispatched. There is no effective revocation. 
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b. Loss or delay in transit. In the interest of 
simplicity and clarity, the rule has been extended 
to cases where an acceptance is lost or delayed in 
the course of transmission. The convenience of 
the rule is less clear in such cases than in cases of 
attempted revocation of the offer, however, and 
the language of the offer is often properly 
interpreted as making the offeror's duty of 
performance conditional upon receipt of the 
acceptance. Indeed, where the receipt of notice 
is essential to enable the offeror to perform, such 
a condition is normally implied. See Comment c 
to 8 226. 


Illustrations: 

2. A offers to buy cotton from B, the opera- 
tor of a cotton gin, B to accept by specifying the 
number of bales in a telegram sent before 8 p.m. 
the same day. B duly sends a telegram of accep- 
tance and ships the cotton, but the telegram is 
not delivered. There is a contract, and A is bound 
to take and pay for the cotton. 


3. A mails to B an offer to lease land, stat- 
ing, “Telegraph me Yes or No. If I do not hear from 
you by noon on Friday, I shall conclude No." B 
duly telegraphs "Yes," but the telegram is not de- 
livered until after noon on Friday. Any contract 
formed by the telegraphic acceptance is dis- 
charged. 
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4. A offers to buy cattle for B, on an under- 
standing that if B telegraphs "Yes" A will notify B 
ofthe amount of money needed and B will supply 
it. B's "Yes" telegram is duly dispatched but does 
not arrive within a reasonable time. Any contract 
formed by the dispatch of the telegram is dis- 
charged. 


c. Revocation of acceptance. The fact that the 
offeree has power to reclaim his acceptance from 
the post office or telegraph company does not 
prevent the acceptance from taking effect on 
dispatch. Nor, in the absence of additional 
circumstances, does the actual recapture of the 
acceptance deprive it of legal effect, though as a 
practical matter the offeror cannot assert his 
rights unless he learns of them. An attempt to 
revoke the acceptance by an overtaking 
communication is similarly ineffective, even 
though the revocation is received before the 
acceptance is received. After mailing an 
acceptance of a revocable offer, the offeree is not 
permitted to speculate at the offeror's expense 
during the time required for the letter to arrive. 

A purported revocation of acceptance may, 
however, affect the rights of the parties. It may 
amount to an offer to rescind the contract or to a 
repudiation of it, or it may bar the offeree by 
estoppel from enforcing it. In some cases it may 
be justified as an exercise of a right of stoppage 
in transit or a demand for assurance of 
performance. Compare Uniform Commercial 
Code 88 2- 609, 2-702, 2-705. Or the contract 
may be  voidable for mistake or 
misrepresentation, 88 151-54, 164. See 
particularly the provisions of § 153 on unilateral 
mistake. 


Illustrations: 

5. A mails to B a note payable by C with in- 
structions to collect the amount of the note and 
remit by mailing B's own check. At C's request B 
mails his own check as instructed. Subsequently, 
at C's request, B recovers his letter and check from 
the post office. The recovery does not discharge 
the contract formed by the mailing of B's check. 
But if B is a bank, its remittance may be provi- 
sional under Uniform Commercial Code 8 4-211. 


6. The facts being otherwise as stated in Il- 
lustration 5, B recovers his letter and check from 
the post office because he has learned that C is 
insolvent and cannot reimburse B. B is entitled 
to rescind the contract for mistake. See 88 153- 
54; compare Uniform Commercial Code 8 4-212. 


7. À mails an offer to B to appoint B A's ex- 
clusive distributor in a specified area. B duly mails 
an acceptance. Thereafter B mails a letter which 
is received by A before the acceptance is received 
and which rejects the offer and makes a counter- 
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offer. On receiving the rejection and before re- 
ceiving the acceptance, A executes a contract ap- 
pointing C as exclusive distributor instead of B. 
B is estopped to enforce the contract. Compare 8 
40. 

8. The Government mails to A an offer to pay 
the amount quoted by him for the manufacture 
of two sets of ship propellers, and A mails an ac- 
ceptance. A then discovers that by mistake he has 
quoted the price for a single set, and so informs 
the Government by a telegram which arrives be- 
fore the acceptance. A's mailing the acceptance 
created a contract. The question whether the con- 
tract is voidable for mistake is governed by the 
rules stated in 88 153-54. 


d. Other types of cases. The question when and 
where an acceptance takes effect may arise in 
determining the application of tax and regulatory 
laws, choice of governing law, venue of litigation, 
and other issues. Such cases often turn on policies 
beyond the scope of the Restatement of this 
Subject. To the extent that the issue is referred 
to the rule governing private contract disputes, 
the rules stated in this Section are applicable. 
Where the issue is what obligation is imposed by 
a contract, whether those rules apply is ordinarily 
a matter of interpretation. 


Illustrations: 

9. A mails to B an offer to buy goods, and B 
mails an acceptance. The application of a new tax 
statute depends on when title to the goods passes 
to A, and under Uniform Commercial Code 8 2- 
401(3)(b) title passes at the time of contracting. 
The time of contracting is the time when B's ac- 
ceptance is mailed. 


10. A offers to insure B's house against fire, 
the insurance to take effect upon actual payment 
of the premium, and invites B to reply by mailing 
his check for a specified amount. B duly mails the 
check. While B's letter is in transit, the house 
burns. The loss is within the period of insurance 
coverage. 


e. The offeree's possession. The rule of 
Subsection (1) gives effect to an acceptance when 
"put out ofthe offeree's possession." Its principal 
application is to the use of mail and telegraph, 
but it would apply equally to any other similar 
public service instrumentality, even though the 
instrumentality may for some purposes be the 
offeree’s agent. See Restatement, Second, Agency 
§ 1. It may also apply to a private messenger 
service which is independent of the offeree and 
can be relied on to keep accurate records. But, 
except where the Government or a telegraph 
company can make use of its own postal or 
telegraph facilities, communication by means of 
the offeree’s employee is excluded; the 
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employee's possession is treated as that of the 
employer. 


illustration: 

11. A makes B an offer by mail, or messen- 
ger, and B promptly sends an acceptance by his 
own employee. There is no contract until the ac- 
ceptance is received by the offeror. As to receipt, 
see § 68. 


f. Option contracts. An option contract 
provides a dependable basis for decision whether 
to exercise the option, and removes the primary 
reason for the rule of Subsection (1). Moreover, 
there is no objection to speculation at the expense 
of a party who has irrevocably assumed that risk. 
Option contracts are commonly subject to a 
definite time limit, and the usual understanding 
is that the notification that the option has been 
exercised must be received by the offeror before 
that time. Whether or not there is such a time 
limit, in the absence of a contrary provision in 


the option contract, the offeree takes the risk of 
loss or delay in the transmission of the acceptance 
and remains free to revoke the acceptance until 
it arrives. Similarly, if there is such a mistake on 
the part of the offeror as justifies the rescission 
of his unilateral obligation, the right to rescind 
is not lost merely because a letter of acceptance 
is posted. See §§ 151-54. ' 


Illustrations: 

12. A, for consideration, gives B an option to 
buy property, written notice to be given on or be- 
fore a specified date. Notice dispatched before but 
not received until after that date is not effective 
to exercise the option. 


13. A submits a bid to supply goods to the 
Government, which becomes irrevocable when 
bids are opened. Within a reasonable time the 
Government mails a notice of award of the con- 
tract to A. Until A receives the notice, there is no 
contract binding on the Government. 


§ 64. Acceptance By Telephone Or Teletype 
Acceptance given by telephone or other medium of substantially instantaneous 
two-way communication is governed by the principles applicable to 
acceptances where the parties are in the presence of each other. 


Comment: 

a. Rationale. Where the parties are in each 
other’s presence, the offeree can accept without 
being in doubt as to whether the offeror has 
attempted to revoke his offer or whether the 
offeror has received the acceptance. His need of 
a dependable basis for decision whether to accept 
is therefore met without the rules stated in § 63. 
The situation prevents the question from arising 
whether a revocation of the offer or acceptance 
can be effective during the period required for 
communication of the acceptance, and all that 
remains is the risk of misunderstanding. Where 
the parties are not in each other's presence, but 
are able to communicate with each other without 
any substantial lapse of time, the situation is 
similar and the governing principles are the 
same. 

b. Failure of communication. Where the 
parties are in each other's presence, ambiguities 
and misunderstandings, if perceived by either 
party, can be cleared up on the spot. The 
governing rules where a misunderstanding is not 
corrected are stated in 8 20. The risk of failure of 
telephone, teletype or other similar 
communication is similar in that ordinarily one 


or both parties will know or have reason to know 
of the failure, and the same principles apply. If 
one party has reason to know of a failure of 
communication and hence that the other party’s 
understanding may be different from his own, he 
runs the risk of being held to a manifestation of 
assent unless he takes immediate steps to clear 
up any misunderstanding. But if both parties are 
equally innocent or equally at fault, there is no 
contract. 


Illustrations: 

1. A makes an offer to B by telephone. The 
telephone connection is then broken, but B speaks 
an acceptance in ignorance of the break. A's fail- 
ure to answer gives B reason to know ofthe break. 
There is no contract. 


2. A makes an offer to B by teletype. B trans- 
mits an acceptance, and A knows that a reply has 
been transmitted; but a mechanical failure at A's 
end, unknown to B, prevents A from learning the 
contents of the reply. There is a contract. 


c. Place of contracting. The question where 
an acceptance takes effect may arise in cases 
turning on policies beyond the scope of the 
Restatement of this Subject. Compare Comment 
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d to 8 63. To the extent that the issue is referred 
to the rule governing private contract disputes, 
the analogy of acceptance by mail or telegram is 
controlling in cases of contracts made by parties 
in each other's presence and also in cases of 


contracts made by telephone or teletype: the 
contract is created at the place where the acceptor 
speaks or otherwise completes his manifestation 
of assent. See, e.g., Restatement, Second, Conflict 
of Laws 8 332, Comment b. 


8 65. Reasonableness Of Medium Of Acceptance 
Unless circumstances known to the offeree indicate otherwise, a medium of 
acceptance is reasonable if it is the one used by the offeror or one customary 
in similar transactions at the time and place the offer is received. 


Comment: 

a. Significance of use of reasonable medium. 
Under 8 30 an offer invites acceptance by any 
reasonable medium unless there is contrary 
indication; under 8 63 an acceptance so invited 
is ordinarily effective upon dispatch. If an 
unreasonable medium of acceptance is used, on 
the other hand, the governing rule is that stated 
in § 67. Thus if an offer is made by mail, an 
acceptance by mail is ordinarily effective on 
dispatch. Exception is made by this section if 
circumstances known to the offeree indicate 
otherwise, by 8 63 ifthe offer otherwise provides, 
and by 8 30 if the offer or circumstances forbid 
acceptance by mail regardless of reasonableness. 

b. Circumstances relevant to reasonableness. 
This Section specifies certain circumstances 
which ordinarily indicate that a particular 
medium of acceptance is reasonable, but it does 
not exhaust the circumstances which may be 
relevant. Among the relevant circumstances not 
specified in this Section may be the speed and 
reliability of the medium, a prior course of dealing 
between the parties, and a usage of trade. See 
Chapter 9. The concept of reasonableness is 
flexible, and its applicability may be enlarged as 
new media develop or existing media become 
more speedy or reliable or come into more 
general use. See Comment 1 to Uniform 
Commercial Code 8 2-206. 

c. Mail. Acceptance by mail is ordinarily 
reasonable where the parties are negotiating at a 
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distance, unless there is some special reason for 
speed such as rapid price fluctuation. Compare 8 
41. The same is true when the parties are located 
in the same city, if the offer is in writing, even 
though it is left with the offeree in person or 
delivered to his messenger. Even though an offer 
is transmitted by telephone or telegraph, 
acceptance by mail may well be reasonable. 


Illustration: 

1. Bytelegram A in Oklahoma orders two car- 
loads of potatoes from B in Wisconsin. B wires 
back an acceptance “if you will give us time to fill.” 
Immediately on receiving B's reply A mails a con- 
firming letter stating “we wish if possible you 
would ship at once” and giving shipping instruc- 
tions. A has accepted B’s counter-offer by a rea- 
sonable medium of acceptance. 


d. Telegraph. Acceptance by telegram or 
mailgram is affected by the same considerations 
as acceptance by mail. In addition, there is a risk 
of mistake in transmission which may be 
provided for by agreement or may be reduced by 
a practice of confirmation by mail or by use of 
repeated messages. Notwithstanding that risk, 
telegraphic communication is now sufficiently 
reliable that telegraphic acceptance of an offer 
made by mail is ordinarily reasonable. But a 
contrary provision in the offer or a course of 
dealing or usage of trade requiring confirmation 
by mail is effective. See Comment c to § 221. 
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S 66. Acceptance Must Be Properly Dispatched 
An acceptance sent by mail or otherwise from a distance is not operative when 
dispatched, unless it is properly addressed and such other precautions taken 
as are ordinarily observed to insure safe transmission of similar messages. 


Comment: 

, a. Rationale. Under 8 50, acceptance by 
promise is not effective until the offeree has 
completed every act essential to the making of 
the promise. Reasonable diligence to notify is 
essential under 8 56, except as stated in 8 69. It 
follows that, notwithstanding 8 63, acceptance by 
mail or telegram is not effective on dispatch 
unless the acceptor exercises reasonable diligence 
to notify the offeror. Compare the rules as to 
acceptance by performance stated in 8 54. This 
Section specifies what constitutes reasonable 
diligence: it would be most unusual for an offer 
to invite acceptance by the sending, for example, 
of a misdirected letter or telegram. 

b. Proper address. The offeree may fulfill the 
requirement that an acceptance be properly 
addressed by using a return address indicated in 
the offer, whether in a letterhead or otherwise. 
But any other place held out by the offeror as the 


place for receipt of such communications will do 
as well. Compare Uniform Commercial Code 8 1- 
201(26). Whether a reply to an offer may properly 
be sent to a residential address not specified in 
the negotiations depends on the circumstances. 
If the acceptance is duly received despite 
misdirection, the rule of 8 67 may apply. 

c. Other precautions. The other precautions 
to betaken depend on what is ordinarily observed 
to insure safe transmission of similar messages. 
In cases of acceptance by mail, the postal 
regulations are ordinarily controlling on such 
matters as the necessity for prepayment of 
postage. In unusual circumstances, however, as 
when the mails are stopped by war, reasonable 
diligence may require more than compliance with 
postal regulations. Unless the offeror manifests 
a contrary intention, an acceptance is not 
effective on dispatch if the offeree knows or has 
reason to know that it will not reach the offeror. 


§ 67. Effect Of Receipt Of Acceptance Improperly Dispatched 
Where an acceptance is seasonably dispatched but the offeree uses means of 
transmission not invited by the offer or fails to exercise reasonable diligence 
to insure safe transmission, it is treated as operative upon dispatch if received 
within the time in which a properly dispatched acceptance would normally 


have arrived. 


Comment: 

a. Improper medium of transmission. 
Ordinarily an offer invites acceptance by any 
reasonable medium, and acceptance by such a 
medium is operative on dispatch. See 88 30, 63, 
65. An acceptance which is not operative on 
dispatch may be operative on its receipt by the 
offeror. The rule stated in this Section goes 
further: once the acceptance reaches the offeror, 
the means of transmission becomes immaterial. 
Compare Uniform Commercial Code 8 1- 201(38). 
Since the offeror's interest in receiving 
notification is satisfied, the offeree is not 
permitted to disavow his own act, and the usual 
rules are applied to bind both parties at the same 
instant. Just as if the acceptance had been 
properly dispatched, a revocation of the offer 
which crosses the acceptance in the mail, or an 
overtaking letter revoking the acceptance, is 
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ineffective. Of course the offer may provide for a 
contrary rule. And the rule is limited to 
acceptance seasonably dispatched: the offeree is 
not empowered to use for speculation the time 
allowed for communication. See Comment f to 8 


41. 


Illustration: 

1. A makes an offer to B by telegram on Mon- 
day, requesting a reply by telegram to be sent no 
later than Thursday noon. B mails an acceptance 
on Monday which A receives on Thursday morn- 
ing. Even if the mail is an unreasonable medium 
of acceptance under the circumstances, a revoca- 
tion of the offer by A by telephone on Tuesday, or 
a revocation of the acceptance by B by telephone, 
is ineffective. 


b. Misdirection and the like. The same rule 
applies to cases where the offeree uses the wrong 
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address or fails to provide for postage or other 
cost of transmission. In such cases the offeree 
takes the risk of loss or delay in transmission..See 
88 63, 66. But it is not uncommon for 


communications to arrive promptly despite 
misdirection or the omission of ordinary 
precautions to insure safe transmission. In such 
cases the improper dispatch becomes immaterial. 


§ 68. What Constitutes Receipt Of Revocation, Rejection, Or Acceptance 


A written revocation, rejection, or acceptance is received when the writing 
comes into the possession of the person addressed, or of some person 
authorized by him to receive it for him, or when it is deposited in some place 
which he has authorized as the place for this or similar communications to be 


deposited for him. 


Comment: 

a. Point of receipt. Under § 42, a revocation if 
sent from a distance must be received in order to 
be effectual. Under § 63 acceptance from a 
distance need not be received if started on its way 
in a method authorized, unless receipt is made a 
condition of the offer. This, however, may be the 
case; and though there is no such condition, an 
acceptance sent by an unauthorized method may, 
under § 67, create a contract when received by 
the offeror. What amounts to receipt in all these 
cases is defined by the present Section, under 
which a written communication may be received 
though it is not read or though it does not even 
reach the hands of the person to whom it is 
addressed. Compare Uniform Commercial Code 
§ 1-201(26) on when a notification is received, 
and s 1-201(27) on receipt by an organization. 


Illustrations: 

1. A sends B by mail an offer dated from A's 
house and states as a condition of the offer that 
an acceptance must be received within three days. 
B mails an acceptance which reaches A's house 
and is delivered to a servant or is deposited in a 
mail box at the door within three days; but A has 
been called away from home and does not per- 
sonally receive the letter for a week. There is a 
contract. 


2. A sends B by mail an offer, but later, de- 
siring to revoke the offer, telegraphs B to that ef- 
fect. The messenger boy carrying the telegram 
from the receiving office meets C, B's neighbor, 
who volunteers to carry the telegram to B, and 
accordingly is given it by the messenger boy. C 
forgets to deliver it to B until the following morn- 
ing. An acceptance by B mailed prior to this time 
creates a contract. 


§ 69. Acceptance By Silence Or Exercise Of Dominion 


(1) Where an offeree fails to reply to an offer, his silence and inaction operate 
as an acceptance in the following cases only: 

(a) Where an offeree takes the benefit of offered services with reasonable 
opportunity to reject them and reason to know that they were offered with the 
expectation of compensation. 

(b) Where the offeror has stated or given the offeree reason to understand 
that assent may be manifested by silence or inaction, and the offeree in 
remaining silent and inactive intends to accept the offer. 

(c) Where because of previous dealings or otherwise, it is reasonable that the 
offeree should notify the offeror if he does not intend to accept. 

(2) An offeree who does any act inconsistent with the offeror's ownership of 
offered property is bound in accordance with the offered terms unless they 
are manifestly unreasonable. But if the act is wrongful as against the offeror it 
is an acceptance only if ratified by him. 
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Comment: 


a. Acceptance by silence is exceptional. 
Ordinarily an offeror does not have power to 
cause the silence of the offeree to operate as 
acceptance. See Comment b to 8 53. The usual 
requirement of notification is stated in § 54 on 
acceptance by performance and 8 56 on 
acceptance by promise. The mere receipt of an 
unsolicited offer does not impair the offeree's 
freedom of action or inaction or impose on him 
any duty to speak. The exceptional cases where 
silence is acceptance fall into two main classes: 
those where the offeree silently takes offered 
benefits, and those where one party relies on the 
other party's manifestation of intention that 
silence may operate as acceptance. Even in those 
cases the contract may be unenforceable under 
the Statute of Frauds. See Chapter 5. 

b. Acceptance of offered services. Services 
rendered cannot be recovered in specie, and there 
is in general no right to restitution ofthe value of 
services rendered officiously or gratuitously. 
Even where services are rendered by mistake, the 
right to restitution is limited. See Restatement 
of Restitution 88 40-42, 56. But when the 
recipient knows or has reason to know that the 
services are being rendered with an expectation 
of compensation, and by a word could prevent 
the mistake, his privilege of inaction gives way; 
under Subsection (1)(a) he is held to an 
acceptance if he fails to speak. The resulting duty 
is not merely a duty to pay fair value, but a duty 
to pay or perform according to the terms of the 
offer. 


Illustration: 

1. A gives several lessons on the violin to B's 
child, intending to give the child a course of 
twenty lessons, and to charge B the price. B never 
requested A to give this instruction but silently 
allows the lessons to be continued to their end, 
having reason to know A's intention. B is bound 
to pay the price of the course. 


c. Intent to accept. The mere fact that an 
offeror states that silence will constitute 
acceptance does not deprive the offeree of his 
privilege to remain silent without accepting. But 
the offeree is entitled to rely on such a statement 
if he chooses. The case for acceptance is strongest 
when the reliance is definite and substantial or 
when the intent to accept is objectively 
manifested though not communicated to the 
offeror. Compare §§ 54, 87(2). Even though the 
intent to accept is manifested only by silent 
inaction, however, the offeror who has invited 
such an acceptance cannot complain of the 
resulting uncertainty in his position. 
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Illustrations: 

2. A offers by mail to sell to B a horse already 
in B's possession for $250, saying: "I am so sure 
that you will accept that you need not trouble to 
write me. Your silence alone will operate as ac- 
ceptance." B makes no reply, but he does not in- 
tend to accept. There is no contract. 


3. The facts being otherwise as stated in Il- 
lustration 2, B replies by return mail, saying: “I 
accept your offer." There is a contract. 


4. The facts being otherwise as stated in Il- 
lustration 2, B makes no reply and remains inac- 
tive with the intention of thereby expressing his 
acceptance. There is a contract. 


d. Prior conduct of the offeree. Explicit 
statement by the offeree, usage of trade, or a 
course of dealing between the parties may give 
the offeror reason to understand that silence will 
constitute acceptance. In such a situation the 
offer may tacitly incorporate that understanding, 
and if the offeree intends to accept the case then 
falls within Subsection (1)(b). Under Subsection 
(1)(c) the offeree's silence is acceptance, 
regardless of his actual intent, unless both parties 
understand that no acceptance is intended. See 
8 20. 

In a number of recurring situations, statutes 
have codified the application of these rules. See 
Uniform Commercial Code 8 2-207(2) on 
additional terms proposed in an acceptance or 
written confirmation of a contract between 
merchants for the sale of goods, 8 2-327(1) on 
retention of goods sold on approval, 8 4-302 on 
retention by a bank of commercial paper received 
for payment or acceptance. In many states by 
statute or decision an insurance company is 
under a duty to act without unreasonable delay 
on insurance applications solicited by its agents; 
circumstances may be such as to give the 
applicant reason to understand that he is insured 
if that duty is not performed, particularly where 
a premium payment has been made. Compare § 
56. 


Illustrations: 

5. A, through salesmen, has frequently so- 
licited orders for goods from B, the orders to be 
subject to A's personal approval. In every case A 
has shipped the goods ordered within a week and 
without other notification to B than billing the 
goods to him on shipment. A's salesman solicits 
and receives another order from B. A receives the 
order and remains silent. B relies on the order and 
forbears to buy elsewhere for a week. A is bound 
to fill the order. 


6. A has for years insured B's property 
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against fire under annual policies. At the expira- 
tion of one policy, in accordance with the usual 
practice, A sends B a renewal policy and a bill for 
the premium. B retains the policy for two months 
and then refuses to pay the premium on demand. 
B is liable for the premium accrued prior to his 
rejection. 


e. Exercise of dominion. An offeree in 
possession of offered property commonly has a 
duty or privilege to hold it for the offeror, or, if 
storage is inconvenient or hazardous, to return 
it, sell it for the offeror's account, or otherwise 
dispose of it. Compare Uniform Commercial Code 
88 2-602 through 2-604, 7-206. But the offeree's 
privilege to remain silent without accepting does 
not extend to acts of ownership not assented to 
by the offeror. Hence exercise of dominion, even 
though not intended as acceptance under 
Subsection (1) (b) and not given meaning by prior 
conduct under Subsection (1)(c), is a sufficient 
manifestation of assent under Subsection (2). 
Compare Uniform Commercial Code 8 2-606. 

Where the exercise of dominion does not 
comply with the terms of the offer, the offeror is 
not bound to treat it as an acceptance but may 
instead pursue his remedies for tortious 
interference with his property. But the offeree is 
not ordinarily permitted to avoid contract 
obligation by asserting that he is a tortfeasor 
rather than a promisor; at the option of the 
offeror he may be held to an acceptance despite 
his manifestation of a contrary intention. Such 
an obligation may fairly be characterized as 
quasi-contractual rather than contractual, but its 
terms are fixed by the offer rather than by the 
fair value ofthe property. Compare Restatement 
of Restitution 8 56. 


An exception is made where the offered terms 
are manifestly unreasonable. In such cases the 
offeror has reason to know that no acceptance is 
intended, and the offered terms do not serve as 
an administratively convenient substitute for fair 
value. Particularly where the offeror seeks to take 
unconscionable advantage of a mistake made in 
good faith, no social purpose is served by an 
award plainly in excess of reasonable value even 
though the exercise of dominion is tortious. 


Illustrations: 

7. A sends B a one-volume edition of 
Shakespeare with a letter, saying, “If you wish to 
buy this book send me $6.50 within one week af- 
ter receipt hereof, otherwise notify me and I will 
forward postage for return." B examines the book 
and without replying makes a gift of it to his wife. 
B owes A $6.50. 


8. The facts being otherwise as stated in Il- 
lustration 7, B examines the book and without 
replying carefully lays it on a shelf to await A's 
messenger. There is no contract. 


9. The facts being otherwise as stated in Il- 
lustration 7, B examines the book and uses it or 
gives itto his wife, writing A at the same time that 
he has taken the book, but that it is worth only $5 
and that he will pay no more. A may at his option 
treat B as a tort-feasor or as contracting to pay 
$6.50. 


10. Under a claim of right made in error but 
in good faith, A digs a well on B's unused land 
and takes water therefrom which has no market 
value and no value to B, doing no injury to the 
value of the land. B notifies A that he will charge 
A $50 a day for every day on which A takes water 
from his land. Even after it is adjudicated that A's 
right is nonexistent, A does not accept B’s terms 
by taking water. 


§ 70. Effect Of Receipt By Offeror Of A Late Or Otherwise Defective Accep- 


tance 


A late or otherwise defective acceptance may be effective as an offer to the 
original offeror, but his silence operates as an acceptance in such a case only 


as stated in § 69. 


Comment: 

a. Counter-offers. A purported acceptance 
conditional on a change of terms commonly has 
the effect of a counter-offer. In such cases the 
original offeror has not ordinarily given the 
original offeree reason to understand that silence 
will operate as an acceptance of a counter-offer. 
Moreover, although an acceptance would not call 
for a reply, a purported acceptance is not 
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ordinarily a sufficient manifestation of assent to 
silence as acceptance of the counter-offer. Nor 
can the original offeror “waive” his right to reject, 
or at his election regard the counter-offer as an 
acceptance. But the original offeror may have a 
duty to speak, for example, if the purported 
acceptance embodies a plausible but erroneous 
reading of the original offer. Compare § 20. 
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Illustration: 

1. A offers by mail to sell B 100 acres of land 
"for $15 per acre cash and give you till July 18 to 
accept." On July 1 A receives from B a purported 
acceptance not accompanied by the cash. A waits 
until after July 18 and then notifies B that his 
acceptance was ineffective because the price was 
not paid by July 18. There is a contract. Any am- 
biguity in the quoted language is resolved against 
A in view of his failure to object to B's interpreta- 
tion. 


b. Late acceptance. Where an offer is subject 
to a definite time limit, the offeree commonly is 
in as good a position as the offeror to ascertain 
whether he has made a timely acceptance. A late 
acceptance may be an offer which can be accepted 
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by the original offeror, but there is no more 
reason to treat silence as acceptance than in any 
other case. But if the original offer lapses only on 
the expiration of an indefinite reasonable time, 
the failure of the original offeror to object to an 
acceptance and his subsequent preparations for 
performance may be evidence that the acceptance 
was made within a reasonable time. 


Illustration: 

2. A invites B to make an offer to buy hay in 
A's barn. On Friday B inspects the hay and mails 
Aan offer which is received the following day. The 
following Thursday A mails B an acceptance 
which is received the following day, and B then 
employs a third party to haul the hay. There is a 
contract. 


RESTATEMENT 2D CONTRACTS CH. 4 
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Chapter 4. Formation Of Contracts—Consideration 


Topic 1. The Requirement Of Consideration 


§ 71. Requirement Of Exchange; Types Of Exchange 


(1) To constitute consideration, a performance or a return promise must be 


bargained for. 


(2) A performance or return promise is bargained for if it is sought by the 
promisor in exchange for his promise and is given by the promisee in exchange 


for that promise. 

(3) The performance may consist of 
(a) an act other than a promise, or 
(b) a forbearance, or 


(c) the creation, modification, or destruction of a legal relation. 
(4) The performance or return promise may be given to the promisor or to 
some other person. It may be given by the promisee or by some other person. 


Comment: 

a. Other meanings of *consideration." The 
word "consideration" has often been used with 
meanings different from that given here. It is 
often used merely to express the legal conclusion 
that a promise is enforceable. Historically, its 
primary meaning may have been that the 
conditions were met under which an action of 
assumpsit would lie. It was also used as the 
equivalent of the quid pro quo required in an 
action of debt. A seal, it has been said, "imports a 
consideration," although the law was clear that 
no element of bargain was necessary to 
enforcement of a promise under seal. On the 
other hand, consideration has sometimes been 
used to refer to almost any reason asserted for 
enforcing a promise, even though the reason was 
insufficient. In this sense we find references to 
promises “in consideration of love and affection," 
to “illegal consideration,” to “past consideration,” 
and to consideration furnished by reliance on a 
gratuitous promise. 

Consideration has also been used to refer to 
the element of exchange without regard to legal 
consequences. Consistent with that usage has 
been the use of the phrase “sufficient 
consideration” to express the legal conclusion 
that one requirement for an enforceable bargain 
is met. Here § 17 states the element of exchange 
required for a contract enforceable as a bargain 
as “a consideration.” Thus “consideration” refers 
to an element of exchange which is sufficient to 
satisfy the legal requirement; the word 
“sufficient” would be redundant and is not used. 
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b. “Bargained for.” In the typical bargain, the 
consideration and the promise bear a reciprocal 
relation of motive or inducement: the 


consideration induces the making of the promise 
the promise Taduces the furnishing duces the furnishing of the 
n 


consid ion. Here, as in the matter of mutual 
assent, the law is concerned with the external 
manifestation rather than the undisclosed mental 
state: it is enough that one party manifests an 
intention to induce the other's response and to 
be induced by it and that the other responds in 
accordance with the inducement. See 8 81; 
compare §§ 19, 20. But it is not enough that the 
promise induces the conduct of th isee or 
thatthe conduct of the promisee nes he conduct of the promisee induces the 
making of the promise; both elements must be 
present, or there is no bargain. Moreover, a mere 
DR com NOG Tot suffice, as where 
there is a false recital of consideration or where 
the purported consideration is merely nominal. 
In such cases there is no consideration and the 
promise is enforced, if at all, as a promise binding 
without consideration under 88 82-94. See 
Comments b and c to 8 87. 


Illustrations: 

1. A offers to buy a book owned by B and to 
pay B $10 in exchange therefor. B accepts the of- 
fer and delivers the book to A. The transfer and 
delivery of the book constitute a performance and 
are consideration for A's promise. See Uniform 
Commercial Code 88 2-106, 2-301. This is so even 
though A at the time he makes the offer secretly 
intends to pay B $10 whether or not he gets the 
book, or even though B at the time he accepts se- 
cretly intends not to collect the $10. 
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2. A receives a gift from B of a book worth 
$10. Subsequently A promises to pay B the value 
of the book. There is no consideration for A’s 
promise. This is so even though B at the time he 
makes the gift secretly hopes that A will pay him 
for it. As to the enforcement of such promises, 
see § 86. 


3. A promises to make a gift of $10 to B. In 
reliance on the promise B buys a book from C and 
promises to pay C $10 for it. There is no consid- 
eration for A’s promise. As to the enforcement of 
such promises, see § 90. 


4. A desires to make a binding promise to 
give $1000 to his son B. Being advised that a gra- 
tuitous promise is not binding, A writes out and 
signs a false recital that B has sold him a car for 
$1000 and a promise to pay that amount. There 
is no consideration for A’s promise. 


5. A desires to make a binding promise to 
give $1000 to his son B. Being advised that a gra- 
tuitous promise is not binding, A offers to buy 
from B for $1000 a book worth less than $1. B 
accepts the offer knowing that the purchase of the 
book is a mere pretense. There is no consideration 
for A’s promise to pay $1000. 


c. Mixture of bargain and gift. In most 
commercial bargains there is a rough equivalence 
between the value promised and the value 
received as consideration. But the social 
functions of bargains include the provision of 
opportunity for free individual action and 
exercise of judgment and the fixing of values by 
private action, either generally or for purposes 
of the particular transaction. Those functions 
would be impaired by judicial review of the values 
so fixed. Ordinarily, therefore, courts do not 
inquire into the adequacy of consideration, 
particularly where one or both of the values 
exchanged are difficult to measure. See § 79. Even 
where both parties know that a transaction is in 
part a bargain and in part a gift, the element of 
bargain may nevertheless furnish consideration 
for the entire transaction. 

On the other hand, a gift is not ordinarily 
treated as a ba ~and a promise t ea 
gift is not made à bar ise of the 
prospective donee to accept the gift, or by his 
acceptance of part or it. This may be true even 
though the terms of gift impose a burden on the 
donee as well as the donor. See Illustration 2 to 8 
24. In such cases the distinction between bargain 
and gift may be a fine one, depending on the 
motives manifested by the parties. In some cases 
there may be no bargain so long as the agreement 
is entirely executory, but performance may 
furnish consideration or the agreement may 
become fully or partly enforceable by virtue of 


the reliance of one party or the unjust enrichment 
of the other. Compare 8 90. 


Illustrations: 

6. A offers to buy a book owned by B and to 
pay B $10 in exchange therefor. B's transfer and 
delivery of the book are consideration for A's 
promise even though both parties know that such 
books regularly sell for $5 and that part of A's 
motive in making the offer is to make a gift to B. 
See 88 79, 81. 


7. A owns land worth $10,000 which is sub- 
ject to a mortgage to secure a debt of $5,000. A- 
promises to make a gift of the land to his son B 
and to pay off the mortgage, and later gives B a 
deed subject to the mortgage. B's acceptance of 
the deed is not consideration for A's promise to 
pay the mortgage debt. 


8. A and B agree that A will advance $1000 
to B as a gratuitous loan. B's promise to accept 
the loan is not consideration for A's promise to 
make it. But the loan when made is consideration 
for B's promise to repay. 


d. Types of consideration. Consideration may 
consist of a performance or of a return promise. 
Consideration by way of performance may be a 
specified act of forbearance, or any one of several - 
specified acts or forbearances of which the offeree 
is given the choice, or such conduct as will 
produce a specified result. Or either the offeror 
or the offeree may request as consideration the 
creation, modification or destruction of a purely 
intangible legal relation. Not infrequently the 
consideration bargained for is an act with the 
added requirement that a certain legal result shall 
be produced. Consideration by way of return 
promise requires a promise as defined in 8 2. 
Consideration may consist partly of promise and 
partly of other acts or forbearances, and the 
consideration invited may be a performance or a 
return promise in the alternative. Though a 
promise is itself an act, it is treated separately 
from other acts. See 8 75. 


Illustrations: 

9. A promises B, his nephew aged 16, that A 
will pay B $1000 when B becomes 21 if B does 
not smoke before then. B's forbearance to smoke 
is a performance and if bargained for is consider- 
ation for A's promise. 


10. A says to B, the owner of a garage, “I will 
pay you $100 if you will make my car run prop- 
erly." The production of this result is consider- 
ation for A's promise. 


11. A has B's horse in his possession. B writes 
to A, "If you will promise me $100 for the horse, 
he is yours." A promptly replies making the re- 
quested promise. The property in the horse at 
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once passes to A. The change in ownership is con- 
sideration for A’s promise. 


12. A promises to pay B $1,000 if B will make 
an offer to C to sell C certain land for $25,000 
and will leave the offer open for 24 hours. B makes 
the requested offer and forbears to revoke it for 
24 hours, but C does not accept. The creation of a 
power of acceptance in C is consideration for A’s 
promise. 


13. A mails a written order to B, offering to 
buy specified machinery on specified terms. The 
order provides “Ship at once.” B’s prompt ship- 
ment or promise to ship is consideration for A’s 
promise to pay the price. See § 32; Uniform Com- 
mercial Code § 2-206(1)(b). 


e. Consideration moving from or to a third 
person. It matters not from whom the 
consideration moves or to whom it goes. If it is 
bargained for and given in exchange for the 
promise, the promise is not gratuitous. 


Illustrations: 

14. A promises B to guarantee payment of a 
bill of goods if B sells the goods to C. Selling the 
goods to C is consideration for A’s promise. 


15. A makes a promissory note payable to B 
in return for a payment by B to C. The payment is 
consideration for the note. 


16. A, at C’s request and in exchange for $1 
paid by C, promises B to give him a book. The 
payment is consideration for A’s promise. 


17. A promises B to pay B $1, in exchange 
for C’s promise to A to give A a book. The prom- 
ises are consideration for one another. 


18. A promises to pay $1,000 to B, a bank, 
in exchange for the delivery of a car by C to A’s 
son D. The delivery of the car is consideration for 
A’s promise. 


§ 72. Exchange Of Promise For Performance 
Except as stated in §§ 73 and 74, (uy performance which is bargained for is 
een oppi Te 


consideration. 


Comment: 

a. Enforcement of bargains. Section 17(1) 
embodies the principle that bargains are 
enforceable unless some other principle conflicts. 
Chapter 3 on Formation of Contracts-Mutual 
Assent deals with one essential element of a 
bargain, agreement; this Topic on the 
Requirement of Consideration deals with the 
other essential element, exchange. See 8 3. The 
requirement laid down in 8 17(1) is that there be 
a “consideration.” Under 8 71 “consideration” 
requires an element of exchange. This Section 
states the general rule that exchange of 
performance for promise is an enforceable 
bargain; Sections 73 and 74 deny enforcement to 
certain bargains despite the presence of an 
element of exchange. Sections 75-78 state 
corresponding rules for the exchange of promise 
for promise. 

b. Substantive bases for enforcement; the 
half-completed exchange. Bargains are widely 
believed to be beneficial to the community in the 
provision of opportunities for freedom of 
individual action and exercise of judgment and 
as a means by which productive energy and 
product are apportioned in the economy. The 
enforcement of bargains rests in part on the 
common belief that enforcement enhances that 
utility. Where one party has performed, there are 
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additional grounds for enforcement. Where, for 
example, one party has received goods from the 
other and has broken his promise to pay for them, 
enforcement of the promise not only encourages 
the making of socially useful bargains; it also 
reimburses the seller for a loss incurred in 
reliance on the promise and prevents the unjust 
enrichment of the buyer at the seller's expense. 
Each of these three grounds of enforcement, 
bargain, reliance and unjust enrichment, has 
independent force, but the bargain element alone 
satisfies the requirement of consideration except 
in the cases covered by 88 73, 74, 76 and 77. Cases 
of promises binding by virtue of reliance or unjust 
enrichment are dealt with in 88 82-94. 

c. Formality. Consideration furnishes a 
substantive rather than a formal basis for the 
enforcement of a promise. Many bargains, 
particularly when fully performed on one side, 
involve acts in the course of performance which 
satisfy some or all of the functions of form and 
thus may be thought of as natural formalities. 
Four principal functions have been identified 
which legal formalities in general may serve: the 
evidentiary function, to provide evidence of the 
existence and terms of the contract; the 
cautionary function, to guard the promisor 
against ill-considered action; the deterrent 
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function, to discourage transactions of doubtful 
utility; and the channeling or signalizing 
function, to distinguish a particular type of 
transaction from other types and from tentative 
or exploratory expressions of intention in the way 
that coinage distinguishes money from other 
metal. But formality is not essential to 
consideration; nor does formality supply 
consideration where the element of exchange is 
absent. Rules under which formality makes 
binding a promise not supported by 
consideration are stated in 88 82-94 and in 88 
95-109 on contracts under seal. 


873. Performance Of Legal Duty 


d. Unconscionable and illegal bargains. The 
rule stated in this Section does not require that 
consideration have an economic value equivalent 
to that of the promise. See § 79. Nor does the 
Section require that the consideration or the 
promise be lawful. The problems raised by 
unconscionable and illegal bargains are dealt 
with in 8 208 on unconscionability, Chapter 6 on 
mistake, Chapter 7 on misrepresentation, duress 
and undue influence, and Chapter 8 on 
unenforceability on grounds of public policy. In 
addition, particular types of bargains which are 
likely to be unconscionable are the subject of $8 
73 and 74. 


Performance of a legal duty owed to a promisor which is neither doubtful nor 
the subject of honest dispute is not consideration; but a similar performance 
is consideration if it differs from what was required by the duty in a way which 
reflects more than a pretense of bargain. 


Comment: 

a. Rationale. A claim that the performance of 
alegal duty furnished consideration for a promise 
Often raises a suspicion that the transaction was 
gratuitous or mistaken or unconscionable. If the 
performance was not in fact bargained for and 
given in exchange for the promise, the case is not 
within this Section: in such cases there is no 
consideration under the rule stated in 8 71(1). 
Mistake, misrepresentation, duress, undue 
influence, or public policy may invalidate the 
transaction even though there is consideration. 
See Chapters 6-8. But the rule of this Section 
renders unnecessary any inquiry into the 
existence of such an invalidating cause, and 
denies enforcement to some promises which 
would otherwise be valid. Because of the 
likelihood that the promise was obtained by an 
express or implied threat to withhold 
performance of a legal duty, the promise does not 
have the presumptive social utility normally 
found in a bargain. Enforcement must therefore 
rest on some substantive or formal basis other 
than the mere fact of bargain. See Comments b 
and cto 8 72. As to such bases, see Topics 2 and 
3, and particularly 8 89. 

b. Public duties; torts and crimes. A legal duty 
may be owed to the promisor as a member of the 
public, as when the promisee is a public official. 
In such cases there is often no direct sanction 
available to a member of the public to compel 
performance of the duty, and the danger of 
express or implied threats to withhold 
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performance affects public as well as private 
interests. A bargain by a public official to obtain 
private advantage for performing his duty is 
therefore unenforceable as against public policy. 
See Chapter 8. And under this Section 
performance of the duty is not consideration for 
a promise. 

Similar reasoning may apply to duties of public 
utilities, duties of fiduciaries, and in some cases 
to duties of citizens generally. Thus a bargain to 
pay a witness for testimony may be unenforceable 
as against public policy. See 88 178-80. A bargain 
induced by an improper threat may be voidable 
for duress. See 88 175-76. If the only thing 
bargained for is forbearance to commit a crime 
or tort, the bargain may be unenforceable as 
against public policy. See 8 178. The performance 
of legal duty is not consideration for a promise 
in any such case if the duty is owed to the 
promisor. If the legal duty is not owed to the 
promisor, there is consideration but the violation 
of public policy or other invalidating cause may 
remain. 

In applying this Section it is first necessary to 
define the legal duty. The requirement of 
consideration is satisfied if the duty is doubtful 
or is the subject of honest dispute, or if the 
consideration includes a performance in addition 
to or materially different from the performance 
ofthe duty. Whether such facts eliminate duress 
or violation of public policy or other invalidating 
cause depends on the circumstances. Ordinarily 
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a mere formality such as the affixing of a seal, 
though sufficient to render consideration 
unnecessary, does not cure such defects. In some 
situations, however, where there is no other 
invalidating cause but lack of consideration, the 
bargain may be enforceable by virtue of reliance 
or unjust enrichment or formality. See 88 82-109. 
Illustrations: 

1. A offers a reward to whoever produces evi- 
dence leading to the arrest and conviction of the 
murderer of B. C produces such evidence in the 
performance of his duty as a police officer. C's 
performance is not consideration for A's prom- 
ise. 

2. In Illustration 1, C's duties as a police of- 
ficer are limited to crimes committed in a par- 
ticular State, and while on vacation he gathers 
evidence as to a crime committed elsewhere. C's 
performance is consideration for the promise. 


3. In a State where contracts between hus- 
band and wife are enforced and spouses are un- 
der a duty not to leave without just cause, A's wife, 
B, leaves him without just cause. A promises to 
pay B $1,000 if she will return. Induced thereby, 
B returns. Her return is not consideration. Com- 
pare 88 175-77, 190. 


c. Contractual duty to the promisor. Legal 
remedies for breach of contract ordinarily involve 
delay and expense and rarely put the promisee 
in fully as good a position as voluntary 
performance. It is therefore often to a promisee's 
advantage to offer a bonus to a recalcitrant 
promisor to induce performance without legal 
proceedings, and an unscrupulous promisor may 
threaten breach in order to obtain such a bonus. 
In extreme cases, a bargain for additional 
compensation under such circumstances may be 
voidable for duress. See 88 175-76. And the lack 
of social utility in such bargains provides what 
modern justification there is for the rule that 
performance of a contractual duty is not 
consideration for a new promise. 

But the rule has not been limited to cases 
where there was a possibility of unfair pressure, 
and it has been much criticized as resting on 
scholastic logic. Slight variations of circumstance 
are commonly held to take a case out of the rule, 
particularly where the parties have made an 
equitable adjustment in the course of 
performance of a continuing contract, or where 
an impecunious debtor has paid part of his debt 
in satisfaction of the whole. See 88 89, 273-77. 
And in some states the rule has simply been 
repudiated. 
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Illustrations: 

4. A, an architect, agrees with B to superin- 
tend a construction project for a fixed fee. Dur- 
ing the course of the project, without excuse, A 
takes away his plans and refuses to continue, and 
B promises him an extra fee if A will resume work. 
A's resumption of work is not consideration for 
B's promise of an extra fee. 


5. A files a claim for total disability under an 
accident insurance policy written by B. Without 
investigation, discussion or dispute, B pays A the 
lesser amount which would be payable for par- 
tial disability, and A signs a receipt for "full pay- 
ment" of the claim. The payment is not consider- 
ation for A's promise to accept it in full satisfac- 
tion of his claim for total disability. 


6. A, being insolvent and contemplating 
bankruptcy, offers B $30 in full settlement of a 
debt of $100. B dissuades A from going into bank- 
ruptcy, accepts the offer, receives the money, and 
closes the account. A's forbearance to seek a dis- 
charge in bankruptcy is consideration for B's 
promise not to seek further payment. 


7. A owes B a liquidated sum. Any payment 
by A at an earlier time, or in a different medium 
from that required by the duty, is consideration 
for B's promise to accept it in full satisfaction if 
the difference in performance is part of what is 
requested and given in exchange for the promise. 


8. A owes B a matured liquidated debt bear- 
ing interest. Mutual promises to extend the debt 
for a year even at a lower rate of interest are bind- 
ing. By such an agreement A gives up the right to 
terminate the running of interest by paying the 
debt. 


d. Contractual duty to third person. The rule 
that performance of legal duty is not 
consideration for a promise has often been 
applied in cases involving a contractual duty 
owed to a person other than the promisor. In such 
cases, however, there is less likelihood of 
economic coercion or other unfair pressure than 
there is if the duty is owed to the promisee. In 
some cases consideration can be found in the fact 
that the promisee gives up his right to propose 
to the third person the rescission or modification 
of the contractual duty. But the tendency of the 
law has been simply to hold that performance of 
contractual duty can be consideration if the duty 
is not owed to the promisor. Relief may still be 
given to the promisor in appropriate cases under 
the rules governing duress and other invalidating 
causes. 


Illustrations: 
9. A and B are engaged to be married. In an 
antenuptial agreement C, A's father, promises B 
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that C will pay an annuity to A, and A and B marry 
in reliance on the promise. The marriage is con- 
sideration for C's promise. 


10. A and her husband B are employed as 
domestic servants of C. B having become ill, C 
employs A to care for B in the home of A and B. 
A's care for B is consideration for C's promise to 
pay wages to A. 


11. A contracts with B to install heating units 
in houses being built by B for C. B becomes insol- 
vent and discontinues work, and C promises to 
pay Aif A completes the installation in accordance 
with the contract between A and B. A's perfor- 
mance is consideration for C's promise. 


12. Ais employed to drive B's horse in a race. 
C owns the dam of B's horse and is entitled to a 
prize if B's horse wins the race. C promises A a 
bonus if he wins the race. A's driving in the race 
is consideration for C's promise, but B may be 
entitled to the bonus. See Restatement, Second, 
Agency 88 313, 388. 


e. Voidable and unenforceable duties. The 
duty referred to in the Section is confined to a 
duty for which any remedy ordinarily allowed by 
the law for that kind of duty is still available. One 


§ 74. Settlement Of Claims 


who may at will avoid a legal relation or refrain 
from any performance without legal 
consequences, or against whom all remedies 
appropriate to the enforcement of his duty have 
become barred, is not under a duty within the 
meaning of the Section. 


illustrations: 

13. A, an infant, promises B to pay B $50 for 
a set of books which A does not need. B delivers 
the books. A becomes of age and threatens to re- 
scind the bargain, as the law permits him to do. B 
promises A that if A will pay the $50 as originally. 
agreed, B will give A another book. A, induced 
thereby, pays the $50. The payment is consider- 
ation. 


14. A sells goods to B, who becomes indebted 
therefor in the sum of $100. The Statute of Limi- 
tations bars any remedy of A to recover the debt. 
A promises B that if B will pay the debt, A will 
give B a specified book. B pays the debt. The pay- 
ment is consideration. 


f. Doubtful, disputed and unliquidated duties. 
Such duties are not within this Section. They are 
the subject of § 74. 


(1) Forbearance to assert or the surrender of a claim or defense which proves 
to be invalid is not consideration unless 
(a) the claim or defense is in fact doubtful because of uncertainty as to the 


facts or the law, or 


(b) the forbearing or surrendering party believes that the claim or defense 


may be fairly determined to be valid. 


(2) The execution of a written instrument surrendering a claim or defense by 
one who is under no duty to execute it is consideration if the execution of the 
written instrument is bargained for even though he is not asserting the claim 
or defense and believes that no valid claim or defense exists. 


Comment: 

a. Relation to legal-duty rule. Subsection (1) 
elaborates a limitation on the scope of the legal- 
duty rule stated in § 73. That limitation is based 
on the traditional policy of favoring compromises 
of disputed claims in order to reduce the volume 
of litigation. Surrender of an invalid defense 
commonly means that a legal duty is performed, 
but in cases of invalid claims Subsection (1) may 
go beyond the legal-duty rule, since in many 
situations any legal duty not to litigate unfounded 
claims is likely to be unenforceable. In any event, 
the subject of compromise agreements is of 
sufficient importance to deserve separate 
treatment. Subsection (2) is clearly beyond the 
scope of the legal-duty rule, and merely states for 
greater clarity an application of § 72. 
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b. Requirement of good faith. The policy 
favoring compromise of disputed claims is 
clearest, perhaps, where a claim is surrendered 
at a time when it is uncertain whether it is valid 
or not. Even though the invalidity later becomes 
clear, the bargain is to be judged as it appeared 
to the parties at the time; if the claim was then 
doubtful, no inquiry is necessary as to their good 
faith. Even though the invalidity should have 
been clear at the time, the settlement of an honest 
dispute is upheld. But a mere assertion or denial 
of liability does not make a claim doubtful, and 
the fact that invalidity is obvious may indicate 
that it was known. In such cases Subsection (1)(b) 
requires a showing of good faith. 
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Illustrations: 

1. A, a ship-owner, has a legal duty to pro- 
vide maintenance and cure for B, a seaman. B 
honestly but unreasonably claims that adequate 
care is not available in a free public hospital and 
that he is entitled to treatment by a private phy- 
sician. B's forbearance to press this claim is con- 
sideration for A's promise to be responsible for 
the consequences of any improper treatment in 
the public hospital. 


2. A, knowing that he has no legal basis for 
complaint, frequently complains to B, his father, 
that B has made more gifts to B's other children 
than to A. B promises that if A will cease com- 
plaining, B will forgive a debt owed by A to B. A's 
forbearance to assert his claim of discrimination 
is not consideration for B's promise. 


3. A, knowing that B is a married man, co- 
habits with him for several years. During that time 
B promises to marry A as soon as he is divorced. 
After the cohabitation ceases, A surrenders all her 
claims on account of the promise to marry in con- 
sideration of B’s promise to pay her $1000 a 
month during her life. Under applicable state law 
A has no valid claim. If it is found that A knew 
there was no valid claim, there is no consideration 
for B’s promise of payment. Compare §§ 189-90. 


c. Unliquidated obligations. An undisputed 
obligation may be unliquidated, that is uncertain 
or disputed in amount. The settlement of such a 
claim is governed by the same principles as 
settlement of a claim the existence of which is 
doubtful or disputed. The payment of any definite 
sum of money on account of a single claim which 
is entirely unliquidated is consideration for a 
return promise. An admission by the obligor that 
a minimum amount is due does not liquidate the 
claim even partially unless he is contractually 
bound to the admission. But payment of less than 
is admittedly due may in some circumstances 
tend to show that a partial defense or offset was 
not asserted in good faith. : 

Payment of an obligation which is liquidated 
and undisputed is not consideration for a promise 
to surrender an unliquidated claim which is 
wholly distinct. See 8 73. Whether in a particular 
case there is a single unliquidated claim or a 
combination of separate claims, some liquidated 
and some not, depends on the circumstances and 
the agreements of the parties. If there are no 
circumstances of unfair pressure or economic 
coercion and a disputed item is closely related to 
an undisputed item, the two are treated as 
making up a single unliquidated claim; and 
payment of the amount admittedly due can be 
consideration for a promise to surrender the 
entire claim. 
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Illustrations: 

4. A, a real estate broker, is entitled to a com- 
mission for selling B's land, amounting to five per 
cent or $1,500. B claims in good faith that he owes 
only one per cent or $300, and offers to pay that 
amount in full settlement of the claim for com- 
mission. A accepts the offer. The payment is con- 
sideration for B's promise to surrender his entire 
claim. 


5. A owes B atleast $4,280 on a logging con- 
tract. Additionalitems in the account are unliqui- 
dated, and some of them are the subject of hon- 
est dispute. A disputes B's right to all above 
$4,280 on grounds he knows to be untrue, and 
offers $4,000 in full settlement. A's payment of 
$4,000 is not consideration for B's promise to 
surrender his entire claim. 


6. Acontracts to sell and deliver a lot of goods 
to B. On delivery B accepts a commercial unit 
priced at $30 and rejects the rest, priced at $50. 
See Uniform Commercial Code 8 2-601. B claims 
in good faith but erroneously that the rejected 
goods are defective. A promises to surrender any 
claim based on the rejection if B pays the $30. 
B's payment is consideration for A's promise. 


7. A stops payment on a check for $200 
drawn on his account in the B bank, but the bank 
pays the check and charges his account, leaving a 
balance of $800. There is an honest dispute as to 
the propriety of the charge, and the bank refuses 
to pay any part of the $800 until the dispute is 
settled. To obtain the money, A promises to make 
no further claim. Payment of the $800 by the 
bank is not consideration for the promise. 


d. Forbearance without surrender. 
Forbearance to assert a valid claim or a doubtful 
or honestly-asserted claim may be consideration 
for a promise, just as surrender ofthe claim would 
be. Where the forbearance is temporary and it is 
contemplated that the claim will be asserted later, 
there is sometimes a question whether the 
forbearance is bargained for and given in 
exchange for the promise. If an offer specifies a 
return promise to forbear as the requested 
consideration, forbearance without promise is 
not an acceptance. Compare 8 53. But a promise 
to forbear may be implied. Compare 88 32, 62. 
Whether a promise is consideration depends on 
the rules stated in 88 75-78. Forbearance which 
is not bargained for may in some cases be reliance 
sufficient to bring 8 90 into play. 


Illustrations: 

8. A owes B $120. Without requesting B to 
forbear suit, C promises B in April that if A does 
not pay by October 1 C will pay $100. B's forbear- 
ance to sue until October is not consideration for 
C's promise. 
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9. Aowes B a debt secured by mortgage, and 
B begins foreclosure proceedings. C requests B to 
forbear and promises to pay the debt. B's forbear- 
ance for a reasonable time is consideration for.C's 
promise. 


e. Execution of release or quit-claim deed. 
Subsection (2) provides for the situation where 
the party who would be subject to a claim or 
defense, if one existed, wants assurance of its 
non-existence. Such assurance may be useful, for 
example, to enable him to obtain credit or to sell 
property. Although surrender of a non-existent 
claim by one who knows he has no claim is not 
consideration for a promise, the execution of an 
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instrument of surrender may be consideration if 
there is no improper pressure or deception. See 
8 79. But there is no consideration if the 
surrendering party is under a duty to execute the 
instrument, as under Uniform Commercial Code 


88 3-505(1)(d), 9-208, 9-404. 


Illustration: 

10. A owns land and desires to mortgage it. 
He is informed that his title may be defective by 
reason of a possible interest in B. B says that he 
has no claim and has previously given a deed to 
the land to A's grantor. A promises to pay $50 for. 
a new quit-claim deed. B's execution and deliv- 
ery of such a deed is consideration for A's prom- 
ise. 


§ 75. Exchange Of Promise For Promise 
Except as stated in 88 76 and 77, a promise which is bargained for is 
consideration if, but only if, the promised performance would be 


consideration. 


Comment: 

a. The executory exchange. In modern times 
the enforcement of bargains is not limited to 
those partly completed, but is extended to the 
wholly executory exchange in which promise is 
exchanged for promise. In such a case the 
element of unjust enrichment is not present; the 
element of reliance, if present at all, is less 
tangible and direct than in the case of the half- 
completed exchange. The promise is enforced by 
virtue of the fact of bargain, without more. Since 
the principle that bargains are binding is widely 
understood and is reinforced in many situations 
by custom and convention, the fact of bargain also 
tends to satisfy the cautionary and channeling 
functions of form. Compare Comments b and c 
to 8 72. Evidentiary safeguards, however, are 
largely left to the Statute of Frauds rather than 
tothe requirement of consideration. See Chapter 
5. 

b. Promise and performance. The principle of 
this Section is that, in determining whether there 
is consideration, one's word is as good as one's 
deed but no better. More detailed rules are stated 

-— 
in 88 76-78 for cases in which the application of 
this principle has produced problems. Certain 
cases which have sometimes been thought to be 
exceptions to the principle are commented upon 
below. 

c. Performance of legal duty and settlemen 
of claims. A promise to perform a lega] duty is 
not consideration for a return promise unless 
performance Would be. Similarly, a promise to 
surrender a claim or defense or to forbear from 
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asserting it is consideration only if performance 
would be. Thus a promise of such performance 
may raise the same questions as the performance 
would: Is the duty owed to the maker of the return 
promise? Is the claim or defense known to be 
invalid? See 88 73, 74. 


Illustrations: 

1. A promises to pay a debt to B, or to per- 
form an existing contractual duty to B, or to per- 
form his duty as a public official. The legal duty 
is neither doubtful nor the subject of honest dis- 
pute, but A would not have fulfilled the duty but 
for B's return promise. A's promise is not consid- 
eration for B's return promise. Compare 8 73. 


2. À promises B to surrender or to forbear 
suit upon a claim either against B or against C. A 
knows the claim is invalid. A's promise is not con- 
sideration for a return promise by B. Compare § 
74. 


d. "Void" promises. The value of a promise 
does not necessarily depend upon the availability 
of a legal remedy for breach, and bargains are 
often made in consideration of promises which 
are voidable or unenforceable. Such a promise 
may be consideration for a return promise. See § 
78. But it is sometimes suggested that a promise 
is not consideration if it is not binding, or if it is 
"void." The examples used commonly involve 
total lack of capacity to contract (see 88 12, 13), 
indefinite promises (see 88 33-34), promises 
lacking consideration, or promises unenforceable 
as against public policy (see Chapter 8). Such 
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cases are not exceptions to the rule stated in this 
Section. In some of them there is no promise 
within the definition in § 2, in others the return 
promise would not be binding whether the 
consideration consisted of a promise or of 
performance, in some the invalidity of the return 
promise rests on other policies than those 
embodied in the requirement of consideration. 


Illustrations: 

3. While A’s property is under guardianship 
by reason of an adjudication of mental illness, A 
makes an agreement with B in which B makes a 
promise. B’s promise is not a contract, whether 
the consideration consists of a promise by A or 
performance by A. Compare § 13; Restatement of 
Restitution § 139. 


4. A promises to forbear suit against B in 
exchange for B’s promise to pay a liquidated and 
undisputed debt to A. A’s promise is not binding 
because B’s promise is not consideration under § 
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73, but A’s promise is nevertheless consideration 
for B’s. Moreover, B’s promise would be enforce- 
able without consideration under § 82. On either 
basis, B’s promise is conditional on A’s forbear- 
ance and can be enforced only if the condition is 
met. 


5. A, a married man, and B, an unmarried 
woman, make mutual promises to marry. B nei- 
ther knows nor has reason to know that A is mar- 
ried. B’s promise is consideration and B may re- 
cover damages from A for breach of his promise 
though B would have a defense to a similar ac- 
tion by A. See § 180. 


6. A promises B $100 in return for B’s prom- 
ise to cut timber on land upon which A is a tres- 
passer. B neither knows nor has reason to know 
that A is not privileged to cut the timber. B’s prom- 
ise is consideration and B may recover damages 
from A for breach of his promise though B would 
have a defense to a similar action by A. See Illus- 
tration 2 to § 180. 


(1) A conditional promise is not consideration if the promisor knows at the 
time of making the promise that the condition cannot occur. 

(2) A promise conditional on a performance by the promisor is a promise of 
alternative performances within 8 77 unless occurrence ofthe condition is also 


promised. 


Comment: 

a. “Conditional promise." Conditions and 
similar events are the subject of Topic 5 of 
Chapter 9. A promise is "conditional" for the 
purposes of this Section if an event must occur 
before a duty of immediate performance of the 
promise arises, and the “condition” is the event 
which must occur. See § 224. A condition may be 
provided for by a term of a promise, either in 
words or by virtue of other conduct or the 
circumstances, or it may be supplied by law. See 
§ 5. 
b. Impossible conditions. Words of conditional 
promise do not constitute a promise within the 
definition in § 2 if both promisor and promisee 
know that the condition cannot occur. If the 
promisor has such knowledge but the promisee 
does not, there may be a promise, but the 
promisee receives only the false appearance ofa 
commitment by the promisor; in such cases the 
promise is not consideration for a return promise. 
But if the promisor honestly believes he is making 
a commitment, the promise may be consideration 
even though the facts are such that no duty of 
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immediate performance can ever arise. Thus in 
dealing with promises conditional on past events 
the law takes the standpoint of the promisor and 
treats as uncertain that which is uncertain to him. 
For this purpose, an event is uncertain to a 
promisor who does not know even though he has 
reason to know. 


Illustrations: 

1. A promises B to pay him $5,000 if B’s ship 
now at sea has already been lost, knowing that 
the ship has not been lost. A’s promise is illusory 
and is not consideration for a return promise. 


2. The facts being otherwise as stated in Il- 
lustration 1, A makes the promise not knowing 
whether the ship has been lost or not. A's prom- 
ise is consideration even though A has reason to 
know that the ship has not been lost. 


3. A sells to B a tract of land said to contain 
500 acres. Later A and B agree to have the land 
surveyed; A promises to pay B $16 for each acre 
of deficiency; B promises to pay A $16 for each 
acre of excess. A’s promise is consideration for 
B's promise, and B's promise is consideration for 
A's. 
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c. Aleatory promises. A party may make an 
aleatory promise, under which his duty to 
perform is conditional on the occurrence of a 
fortuitous event. See §§ 225, 226, 239. Such a 
promise may be consideration for a return 
promise. 


Illustrations: 

4. A promises to sell and B to buy goods if 
A’s employees do not strike before the time for 
delivery. The promises are consideration for each 
other. 


5. A promises to convey to B immediately a 
patent owned by A; B promises to pay A $10,000 
when pending litigation is terminated, if the 
patent is not held invalid. B’s promise is consid- 
eration for A’s promise. 


6. A promises B to pay him $5000 if his 
house burns within a year. This is consideration 
for a return promise. 


d. Conditions within the promisor’s control. 
Words of promise do not constitute a promise if 
they make performance entirely optional with the 
purported promisor. See Comment e to § 2. Such 
words, often referred to as forming an illusory 


§ 77. Illusory And Alternative Promises 


promise, do not constitute consideration for a 
return promise. See 8 77. But a promise may be 
conditional on an event within the control of the 
promisor. Such a promise may be consideration 
if he has also promised that the condition will 
occur. Similarly, even though he does not promise 
occurrence of the condition, there may be 
consideration if forbearance from causing the 
condition to occur would itself have been 
consideration if it alone had been bargained for. 
In such a case, there is in effect a promise in the 
alternative, and the rules stated in 8 77 apply. 


Illustrations: 

7. À promises B to pay him $5000 if A en- 
ters a competing business within three years. This 
is consideration for a return promise, since for- 
bearance to compete would be consideration. See 
8 77. 


8. A promises B that, "subject to purchase" 
of a certain ship, he will charter it to B, and B 
promises to accept the charter. A's promise is con- 
sideration for B's. A's forbearance to buy the ship 
could have been consideration for a different 
promise, such as a promise to pay money. See § 
77- 


A promise or apparent promise is not consideration if by its terms the promisor 
or purported promisor reserves a choice of alternative performances unless 
(a) each of the alternative performances would have been consideration if it 


alone had been bargained for; or 


(b) one of the alternative performances would have been consideration and 
there is or appears to the parties to be a substantial possibility that before the 
promisor exercises his choice events may eliminate the alternatives which 


would not have been consideration. 


Comment: 

a. Illusory promises. Words of promise which 
by their terms make performance entirely 
optional with the *promisor" do not constitute a 
promise. See Comment eto § 2; compare § 76. In 
such cases there might theoretically be a bargain 
to pay for the utterance of the words, but in 
practice it is performance which is bargained for. 
Where the apparent assurance of performance is 
illusory, it is not consideration for a return 
promise. A different rule applies, however, where 
performance is optional, not by the terms of the 
agreement, but by virtue of a rule of law. See 8 5 
(defining “term”), 8 78. 


Illustrations: 
1. À offers to deliver to B at $2 a bushel as 
many bushels of wheat, not exceeding 5,000, as 


B may choose to order within the next 30 days. B 
accepts, agreeing to buy at that price as much as 
he shall order from A within that time. B's accep- 
tance involves no promise by him, and is not con- 
sideration. Compare 88 31, 34. 


2. À promises B to act as B's agent for three 
years from a future date on certain terms; B agrees 
that A may so act, but reserves the power to ter- 
minate the agreement at any time. B's agreement 
is not consideration, since it involves no promise 
by him. 


b. Alternative promises. A promise in the 
alternative may be made because each of the 
alternative performances is the object of desire 
to the promisee. Or the promisee may desire one 
performance only, but the promisor may reserve 
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8 77 


an alternative which he may deem advantageous. 
In either type of case the promise is consideration 
if it cannot be kept without some action or 
forbearance which would be consideration if it 
alone were bargained for. But if the promisor has 
an unfettered choice of alternatives, and one 
alternative would not have been consideration if 
separately bargained for, the promise in the 
alternative is not consideration. 


Illustrations: 

3. A offers to deliver to B at $2 a bushel as 
many bushels of wheat, not exceeding 5,000, as 
B may choose to order within the next 30 days, if 
B will promise to order at least 1,000 bushels 
within that time. B accepts. B's promise is con- 
sideration since it reserves only a limited option 
and cannot be performed without doing some- 
thing which would be consideration if it alone 
were bargained for. 


4. A agrees to sell and B to buy between 400 
and 600 tons of fertilizer in installments as or- 
dered by B, A reserving the right to terminate the 
agreement at any time without notice. B's prom- 
ise is without consideration. 


5. A promises B to act as B's agent for three 
years on certain terms, starting immediately; B 
agrees that A may so act, but reserves the power 
to terminate the agreement on 30 days notice. B's 
agreement is consideration, since he promises to 
continue the agency for at least 30 days. 


6. A owes B an undisputed debt of $5,000 
payable in five years. A makes a subsequent prom- 
ise that he will either pay $4,000 at the end of 
the first year or pay the debt at maturity; in re- 
turn B promises to accept the $4,000, if paid at 
the end of the first year, in full satisfaction of the 
debt. A's subsequent promise is not consideration 
for B's return promise, since the alternative of 
performing his legal duty is not consideration. See 


88 73, 75- 


c. Alternatives not dependent on promisor's 
free choice. A promise may give the promisee a 
right to choose one of several stated 
performances. Or the selection among alternative 
performances may be left to events not within the 
control of either party. In such cases the promise, 
if bargained for, is consideration if any one ofthe 
alternatives would have been, unless the 
promisor knows that all such alternatives are 
subject to conditions which cannot exist or occur. 
See 8 76(1). Similarly, the promise may be 
consideration even though a conditional power 
of choice is left to the promisor. For example, the 
promisor may reserve an option to terminate only 
after he has rendered performance which would 
be consideration, or only in a contingency which 
may never occur, or only on a condition of 
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forbearance by him which would have been 
consideration. Compare Comment d to 8 76. 


Illustration: 

7. A orders goods from B for shipment within 
three months, reserving the right to cancel the 
order before shipment. B has the goods in stock 
and accepts the order. A's promise to pay for the 
goods is consideration for B's promise to ship, 
since B can prevent cancellation by shipping im- 
mediately. 


d. Implied limitations on promisor's choice. 
A limitation on the promisor's freedom of choice 
need not be stated in words. It may be an implicit 
term of the promise, or it may be supplied by law. 
Thus a power to terminate a contract for the sale 
of goods may be subject to a statutory 
requirement of reasonable notification, and an 
agreement dispensing with notification may be 
unconscionable and invalid. See Uniform 
Commercial Code 8 2-309(3). Again, an 
alternative promise may cease to be alternative 
when performance of one alternative becomes 
impossible or unenforceable on grounds of public 
policy. See 88 270, 184. If such a contingency is 
within the contemplation of the parties so that it 
is part of what is bargained for, the promise is 
consideration. 


Illustrations: 

8. A promises to sell his output or buy his 
requirements of a specified type of goods from B 
on specified terms. A's promise is consideration 
for a return promise by B. A must operate his 
plant or conduct his business in good faith and 
according to commercial standards of fair deal- 
ing in the trade so that his output or requirements 
will approximate a reasonably foreseeable figure. 
See Comment 2 to Uniform Commercial Code 8 
2-306. 


9. A promises to pay B half of any profits he 
derives from the sale of goods manufactured by 
B; in return B promises that A shall have the ex- 
clusive right to market such goods. The promises 
are consideration for each other, since the agree- 
ment for exclusive dealing imposes an obligation 
on A to use best efforts to promote sale of the 
goods and on B to use best efforts to supply them. 
See Uniform Commercial Code 8 2-306(2). 


10. Aowes B a matured liquidated debt bear- 
ing interest. In an agreement to extend the debt 
for a year at a lower rate of interest, B reserves 
the right to accelerate payment "at will," but un- 
der Uniform Commercial Code 8 1-208, B may 
accelerate payment only if he in good faith be- 
lieves that the prospect of payment is impaired. 
B's surrender of the unconditional right to de- 
mand immediate payment is consideration. Com- 
pare Illustration 8 to 8 73. 
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11. A is under a contractual duty to deliver 
to B a described automobile. Because it is doubt- 
ful whether such a car will be available at the 


agreed time, A promises that if he cannot obtain 
it he will deliver a described substitute; B agrees 
to accept the substitute if delivered. A's promise 
is consideration. 


§ 78. Voidable And Unenforceable Promises 
The fact that a rule of law renders a promise voidable or unenforceable does 
not prevent it from being consideration. 


Comment: 

a. Rationale. The value of a promise depends 
on its terms and on the probability that it will be 
performed. The value is not necessarily affected 
adversely by the fact that no legal remedy will be 
available in the event of breach; the probability 
of performance may be greater for a voidable or 
unenforceable promise, or even for a promise 
which is not binding or is against public policy, 
than for judgment or decree ofa court. In general 
the law of contracts leaves to the parties the 
valuation of a promise in the formation of a 
bargain. See 8 79. The fact that no legal remedy 
is available for breach of a promise does not 
prevent it from being a part of a bargain or 
remove the bargain from the scope of the general 
principle that bargains are enforceable. See 88 
17, 71. As to “void” promises, see Comment d to 8 
75- 

b. Voidable promises. A contract may be 
voidable by one party by reason of his incapacity 
or mistake, or by reason of the fraud, breach or 
other fault of the other party. See § 7. In many 
such cases a reservation of a similar power by the 
terms of the agreement would mean that he had 
made no promise or that his promise was not 
consideration for a return promise. See § 77. But 
where the power of avoidance is given by the law 
to protect one party froin actual or possible 
imposition, he often regards himself as bound in 
conscience if not in law. He may in some 
circumstance lose the power by ratification 
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without consideration. See § 85. Until the power 
is exercised, it does not prevent enforcement of a 
return promise. 


Illustration: 

1. A makes a promise in exchange for a re- 
turn promise by B. The fact that the contract is 
voidable by A because of his own infancy or be- 
cause of B's fraud does not prevent A's promise 
from being consideration for B's promise. 


c. Unenforceable promises. A promise may be 
unenforceable by reason of lack of consideration 
or public policy, or because of a statute relating 
to remedies, such as the Statute of Frauds, or . 
because of the traditional immunity of the 
sovereign from suit. See 8 8. In such cases a 
return promise may or may not be unenforceable 
on the same or other grounds. But the fact that a 
promise is unenforceable does not mean that the 
return promise lacks consideration. See 
Illustrations 4-6 to 8 75. 


Illustrations: 

2. A makes a promise in exchange for a re- 
turn promise by B. The fact that A's promise is 
unenforceable under the local Statute of Frauds 
does not prevent it from being consideration for 
B's promise. 


3. A makes a promise in exchange for a 
promise by B, a foreign government not subject 
to suit. The fact that B's promise is unenforce- 
able does not prevent it from being consideration 
for A's promise. 
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S 79. Adequacy Of Consideration; Mutuality Of Obligation 


If the requirement of consideration is met, there is no additional requirement 


of 


(a) a gain, advantage, or benefit to the promisor or a loss, disadvantage, or 


detriment to the promisee; or 


(b) equivalence in the values exchanged; or 


(c) *mutuality of obligation." 


Comment: 

a. Rationale. In such typical bargains as the 
ordinary sale of goods each party gives up 
something of economic value, and the values 
exchanged are often roughly or exactly equivalent 
by standards independent of the particular 
bargain. Quite often promise is exchanged for 
promise, and the promised performances are 
sometimes divisible into matching parts. See 8 
31. Hence it has sometimes been said that 
consideration must consist of a "benefit to the 
promisor" or a *detriment to the promisee"; it has 
frequently been claimed that there was no 
consideration because the economic value given 
in exchange was much less than that of the 
promise or the promised performance; 
*mutuality of obligation" has been said to be 
essential to a contract. But experience has shown 
that these are not essential elements of a bargain 
or of an enforceable contract, and they are 
negated as requirements by the rules stated in $8 
71-78. This Section makes that negation explicit. 

b. Benefit and detriment. Historically, the 
common law action of debt was said to require a 
quid pro quo, and that requirement may have led 
to statements that consideration must be a 
benefit to the promisor. But contracts were 
enforced in the common-law action of assumpsit 
without any such requirement; in actions of 
assumpsit the emphasis was rather on the harm 
to the promisee, and detrimental reliance on a 
promise may still be the basis of contractual relief. 
See § 90. But reliance is not essential to the 
formation of a bargain, and remedies for breach 
have long been given in cases of exchange of 
promise for promise where neither party has 
begun to perform. Today when it is said that 
consideration must involve a detriment to the 
promisee, the supposed requirement is often 
qualified by a statement that a “legal detriment” 
is sufficient even though there is no economic 
detriment or other actual loss. It is more realistic 
to say simply that there is no requirement of 
detriment. 


Illustrations: 

1. A contracts to sell property to B. As a fa- 
vor to B, who is C's friend, and in consideration 
of A's performance of the contract, C guarantees 


B7 


that B will pay the agreed price. A's performance 
is consideration for C's promise. See 8 73. 


2. A has executed a document in the form of 
a guaranty which imposes no obligation on A and 
has no value. B's surrender of the document to A, 
if bargained for, is consideration for a promise 
by A to pay $10,000. Compare 8 74. 


c. Exchange of unequal values. To the extent 
that the apportionment of productive energy and 
product in the economy are left to private action, 
the parties to transactions are free to fix their own 
valuations. The resolution of disputes often 
requires a determination of value in the more 
general sense of market value, and such values 
are commonly fixed as an approximation based 
on a multitude of private valuations. But in many 
situations there is no reliable external standard 
of value, or the general standard is inappropriate 
to the precise circumstances of the parties. 
Valuation is left to private action in part because 
the parties are thought to be better able than 
others to evaluate the circumstances of particular 
transactions. In any event, they are not ordinarily 
bound to follow the valuations of others. 

Ordinarily, therefore, courts do not inquire 
into the adequacy of consideration. This is 
particularly so when one or both of the values 
exchanged are uncertain or difficult to measure. 
But it is also applied even when it is clear that 
the transaction is a mixture of bargain and gift. 
See Comment c to 8 71. Gross inadequacy of 
consideration may be relevant to issues of 
capacity, fraud and the like, but the requirement 
of consideration is not a safeguard against 
imprudent and improvident contracts except in 
cases where it appears that there is no bargain in 
fact. 


Illustrations: 

3. A borrows $300 from B to enable A to 
begin litigation to recover a gold mine through 
litigation, and promises to repay $10,000 when 
he recovers the mine. The loan is consideration 
for the promise. 


4. A is pregnant with the illegitimate child 
of B, a wealthy man. A promises to give the child 
A's surname and B's given name, and B promises 
to provide for the support and education of the 
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child and to set up a trust of securities to provide 
the child with a minimum net income of $100 per 
week until he reaches the age of 21. The naming 
of the child is consideration for B's promise. ^ 


d. Pretended exchange. Disparity in value, 
with or without other circumstances, sometimes 
indicates that the purported consideration was 
not in fact bargained for but was a mere formality 
or pretense. Such a sham or “nominal” 
consideration does not satisfy the requirement 
of § 71. Promises are enforced in such cases, if at 
all, either as promises binding without 
consideration under §§ 82-94 or as promises 
binding by virtue of their formal characteristics 
under 8 6. See, for example, 88 95-109 on 
contracts under seal. 


Illustrations: 

5. In consideration of one cent received, A 
promises to pay $600 in three yearly installments 
of $200 each. The one cent is merely nominal and 
is not consideration for A's promise. 


6. A dies leaving no assets and owing $4000 
to the B bank. C, A's widow, promises to pay the 
debt, and B promises to make no claim against 
A's estate. Without some further showing, B's 
promise is a mere formality and is not consider- 
ation for C's promise. 


e. Effects of gross inadequacy. Although the 
requirement of consideration may be met despite 
a great difference in the values exchanged, gross 
inadequacy of consideration may be relevant in 
the application of other rules. Inadequacy “such 
as shocks the conscience" is often said to be a 
"badge of fraud," justifying a denial of specific 


§ 80. Multiple Exchanges 


performance. See 8 364(1)(c). Inadequacy may 
also help to justify rescission or cancellation on 
the ground of lack of capacity (see 88 15, 16), 
mistake, misrepresentation, duress or undue 
influence (see Chapters 6 and 7). Unequal 
bargains are also limited by the statutory law of 
usury, by regulation ofthe rates of public utilities 
and some other enterprises, and by special rules 
developed for the sale of an expectation of 
inheritance, for contractual penalties and 
forfeitures (see 88 229, 356), and for agreements 
between secured lender and borrower (see: 
Restatement of Security 8 55, Uniform 
Commercial Code 8 9-501). 

f. Mutuality. The word “mutuality,” though 
often used in connection with the law of 
Contracts, has no definite meaning. “Mutual 
assent" as one element of a bargain is the subject 
of Topic 2 of this Chapter. “Mutuality of remedy” 
is dealt with in Comment c to § 363. Clause (c) of 
this Section negates any supposed requirement 
of “mutuality of obligation.” Such a requirement 
has sometimes been asserted in the form, “Both 
parties must be bound or neither is bound.” That 
statement is obviously erroneous as applied to 
an exchange of promise for performance; it is : 
equally inapplicable to contracts governed by 88 
82-94 and to contracts enforceable by virtue of 
their formal characteristics under 8 6. Even in 
the ordinary case of the exchange of promise for 
promise, 8 78 makes it clear that voidable and 
unenforceable promises may be consideration. 
The only requirement of “mutuality of obligation" 
even in cases of mutual promises is that stated in 
88 76-77. 


(1) There is consideration for a set of promises if what is bargained for and 
given in exchange would have been consideration for each promise in the set 


if exchanged for that promise alone. 


(2) The fact that part of what is bargained for would not have been 
consideration if that part alone had been bargained for does not prevent the 


whole from being consideration. 


Comment: 

a. One consideration for a number of 
promises. Since consideration is not required to 
be adequate in value (see 8 79), two or more 
promises may be binding even though made for 
the price of one. A single performance or return 
promise may thus furnish consideration for any 
number of promises. But if the performance or 
return promise would not be consideration for a 


single promise, it is not consideration for that 
promise as part of a set of promises, or for the 
other promises in the set. 


Illustrations: 

1. A pays B or promises B to pay him $5, not 
then owed by A, in consideration of which B prom- 
ises A to give him a book and also promises to 
surrender a letter. Both of B's promises are sup- 
ported by consideration. 
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2. A pays B or promises B to pay him $50 
not then owed by A, in exchange for the following 
promises: a promise by C to dig a well for D, a 
promise by E to discharge F from a debt of $100 
owing by F to E. All the promises are supported 
by consideration. 


b. Several performances or return promises 
as consideration. In cases within Subsection (2) 
the promisor has received all he bargained for. 
The fact that part of it would not have been 
consideration standing alone does not make 
enforcement of the bargain unjust to the 
promisor or contrary to the public interest. The 
effect of public policy on part of the 
consideration, however, may invalidate the entire 
bargain under some circumstances. See 88 178, 
183-85. 


Illustration: 

3. A owes B $5. B promises to give A a book 
if A will pay the $5 and $1 in addition. A pays the 
$6. B’s promise is binding, although A’s payment 
of the $5 which he owed would not of itself have 
been consideration. 


c. Compositions with creditors. Composition 
agreements between a debtor and his creditors 


illustrate Subsection (2). The consideration for 
which each assenting creditor bargains may be 
any or all of the following: (1) part payment of 
the sum due him, (2) the promise of each other 
creditor to forego a portion of his claim, (3) 
forbearance or promise of forbearance by the 
debtor to pay the assenting creditors more than 
equal proportions, (4) the action of the debtor in 
securing the assent of the other creditors, (5) the 
part payments made to the other creditors. The 
first is not consideration, but each of the others 
may be consideration. The last two are seldom 
bargained for in fact, but (2) and (3) are 
practically always bargained for by implication 
if not in so many words. Still other considerations 
may be agreed upon in any case. 


Illustration: 

4. A makes a composition with B, C and D, 
three of his creditors, whereby each of them prom- 
ises to accept forty cents on the dollar as full sat- 
isfaction, A promising to treat all assenting credi- 
tors equally. A's promise and the promises of the 
other two creditors are consideration for the 
promise of each creditor, even though there are 
other non-assenting creditors. 


8 81. Consideration As Motive Or Inducing Cause 
(1) The fact that what is bargained for does not of itself induce the making of a 
promise does not prevent it from being consideration for the promise. 
(2) The fact that a promise does not of itself induce a performance or return 
promise does not prevent the performance or return promise from being 


consideration for the promise. 


Comment: 

a. *Bargained for." Consideration requires 
that a performance or return promise be 
“bargained for” in exchange for a promise; this 
means that the promisor must manifest an 
intention to induce the performance or return 
promise and to be induced by it, and that the 
promisee must manifest an intention to induce 
the making of the promise and to be induced by 
it. See 8 71 and Comment b. In most commercial 
bargains the consideration is the object of the 
promisor's desire and that desire is a material 
motive or cause inducing the making of the 
promise, and the reciprocal desire of the 
promisee for the making of the promise similarly 
induces the furnishing of the consideration. 


b. Immateriality of motive or cause. This 
Section makes explicit a limitation on the 
requirement that consideration be bargained for. 
Even in the typical commercial bargain, the 
promisor may have more than one motive, and 
the person furnishing the consideration need not 
inquire into the promisor's motives. Unless both 
parties know that the purported consideration is 
mere pretense, it is immaterial that the 
promisor's desire for the consideration is 
incidental to other objectives and even that the 
other party knows this to be so. Compare 8 79 
and Illustrations. Subsection (2) states a similar 
rule with respect to the motives of the promisee. 
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Introductory Note 


Bases for enforcement. The rules of this Topic are exceptions to the general requirement of a bargain stated 
in § 17. The elements in a transaction which justify enforcement of a promise which is not part of a bargain are 
also often present in bargains. The principal substantive bases for enforcement are reliance and unjust 
enrichment. Also relevant is the extent to which the evidentiary, cautionary, deterrent and channeling functions 
of formalities are satisfied. See Comment c to 8 72. Additional justification for the enforcement of some promises 
is found in the fact that they are preliminary steps toward bargain or are otherwise ancillary to the making or 
performance of a bargain. 

Omitted cases. In the absence of bargain, the factors bearing on the enforcement of promises appear in 
widely varying combinations, and no general principle has emerged which distinguishes the binding promise 
from the non-binding. Sections 82-94 state rules for certain cases which have arisen often enough so that rules 
have crystallized, and 88 86 and 90 state general principles with respect to the effect of unjust enrichment and 
reliance, respectively. In some States, by statute or decision, additional categories of promises are binding without 
consideration. 

Promises conditional on mutual assent and consideration. Sections 82-94 state the circumstances under 
which certain types of promises are binding. Where the stated circumstances do not include mutual assent or 
consideration, those elements are not required by law. But a promise may be in terms conditional on acceptance 
or performance or return promise by the promisee, and such a condition is effective. See 8 91. Where such a 
condition is met, there may be a transaction enforceable as a bargain; if so, limitations stated in 88 82-94, 
relating to enforcement in the absence of bargain, may be inappropriate and inapplicable. 


§ 82. Promise To Pay Indebtedness; Effect On The Statute Of Limitations 
(1) A promise to pay all or part of an antecedent contractual or quasi- 
contractual indebtedness owed by the promisor is binding if the indebtedness 
is still enforceable or would be except for the effect of a statute of limitations. 
(2) The following facts operate as such a promise unless other facts indicate a 
different intention: 

(a) A voluntary acknowledgment to the obligee, admitting the present existence 
of the antecedent indebtedness; or 

(b) A voluntary transfer of money, a negotiable instrument, or other thing by 
the obligor to the obligee, made as interest on or part payment of or collateral 
security for the antecedent indebtedness; or 

(c) A statement to the obligee that the statute of limitations will not be pleaded 
as a defense. 


Comment: 


a. Requirement of a writing. Statutes enacted 
in most States provide that a promise included 
in the Section is not binding unless it is in writing 
and signed by or on behalf of the promisor, except 
where the promise is inferred from part payment 
or from the giving of a negotiable instrument or 
collateral security as stated in Subsection (2) (b). 
See § 110. In a few States, no writing is required 
in any case. In a few other States, the rule is more 
stringent than that generally prevailing and even 
part payment or giving of security imposes no 
promissory duty on a debtor unless there is also 
a signed writing. Most of the statutes requiring a 
writing are inapplicable to promises supported 
by consideration or made enforceable by reliance. 
See 8 9o. 


b. Historical note: types of indebtedness. The 
rule of Subsection (1) was established in the 
action of general or indebitatus assumpsit, based 
on a fictitious promise to pay an antecedent debt. 
Such an action could be brought on a simple 
contract debt, and the subsequent promise could 
be set up by way of replication to a plea of the 
statute of limitations. The rule was the same 
whether the new promise was made before or 
after the statute of limitations had run on the 
original debt; it was enough that the new promise 
was made within the statutory period before the 
bringing of the action. General assumpsit was 
extended to unliquidated contractual obligations 
and later to quasi-contractual obligations; it was 
not available for claims to damages for breach of 
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a promissory bargain not performed on either 
side or for tort claims not involving unjust 
enrichment. The word “indebtedness” is intended 
to carry forward the distinction: a promise to pay 
damages for a tort or breach of contract may be 
made binding by consideration or reliance, but 
is not within the rule stated in Subsection (1). 

General assumpsit was extended to foreign 
judgments, but it did not lie for debts founded 
on domestic judgments or on contracts under 
seal. Some American courts have therefore 
denied effect to new promises to pay judgment 
debts or obligations under seal. In England there 
was no statute of limitations for such obligations 
until the nineteenth century, and the nineteenth- 
century statutes expressly gave effect to 
acknowledgments and part payments. Modern 
American statutes have changed the setting in 
which the question of the effect of a new promise 
arises. Statutes in many States have abrogated 
some or all of the common-law effects of the seal, 
and have thus weakened the basis for 
distinguishing contracts under seal from other 
contracts. Statutes also commonly make explicit 
provision for the extension or revival of 
judgments; such statutes may affect the question 
whether a new promise to pay a judgment can be 
the basis of an action. 


Illustrations: 

1. A owes B $100 and the claim is not yet 
barred by the statute of limitations. A promises B 
in a signed writing to pay the debt. The promise 
is binding, and the statute of limitations will not 
bar the claim for the statutory period after the 
making of the new promise. 


2. A owes B three debts of $500 each. All of 
the debts are barred by the statute of limitations. 
A writes to B, ^I promise to pay you one of those 
$500 debts which I owe; the other two I shall not 
pay." A's promise of $500 is binding. 


3. A owes B a debt for some work which B 
has done but the amount due is in dispute. A 
writes to B, ^I will pay you whatever I owe." The 
promise is binding during the statutory period of 
limitation from the time when it was made, and 
subjects A to a duty to pay whatever amount B 
can prove was due him. 


4. A wrongfully purports to sell B's horse to 
C, who pays A $100 and takes possession of the 
horse. A later promises B in a signed writing to 
pay B either $100 or the value of the horse, or C 
signs a written promise to pay B the value of the 
horse. The promise is binding as a promise to pay 
a quasi-contractual indebtedness. See Restate- 
ment of Restitution 8 128. i 


5. Ais indebted to B on a judgment, which is 
barred by a twelve-year statute of limitations, and 


makes a written promise to B to pay the debt. The 
subsequent promise does not revive the judg- 
ment, but may be the basis of an action. 


c. Historical note: requirement and effect of 
promise. In early cases the effect of a new 
promise, acknowledgment or part payment was 
sometimes explained in terms of rebuttal of a 
presumption of payment raised by the statute of 
limitations, or in terms of waiver of a statutory 
defense which the debtor in honesty ought not 
to assert. Aside from the statute of limitations, a 
common-law or statutory presumption of 
payment may arise by lapse of time, and 
acknowledgment or part payment may rebut such 
a presumption even though any promise to pay 
is negated. But in the absence of a contrary 
statutory provision, the modern rule is that 
acknowledgment or part payment is effective to 
extend the running of the statute of limitations 
only if a new promise is fairly implied. Whatever 
the form of pleading permitted or required, the 
claim is based on the new promise and is limited 
by the terms of the new promise. And the 
extended or renewed obligation is subject to the 
statute of limitations and to other rules 
appropriate to the form and terms of the new 
promise. 


Illustrations: 

6. A owes B a debt of $500, and writes to B, 
“T will pay you $400 in full satisfaction if you will 
so accept it." B does not reply. A's promise is not 
binding, whether made before or after the debt of 
$500 was barred by the statute of limitations, 
because B has not complied with the condition 
requiring acceptance. 


7. A owes B $500, barred by the statute of 
limitations. A has an invalid claim for $250 
against B, and writes B, "I will pay you the $500I 
owe you subject to my claim of setoff." A is bound 
by his new promise to pay only $250. 


8. A is indebted to B on a bond under seal, 
which is barred by a twelve-year statute of limi- 
tations, and makes a promise to B in a signed 
writing not under seal to pay the debt. The stat- 
ute of limitations for debts under written con- 
tracts not under seal is six years. Àn action on 
the subsequent promise is subject to the six-year 
statute. 


9. A owes B a debt barred by the statute of 
limitations, and promises B in a signed writing 
to pay the debt as soon as he is able to do so. B 
has no claim on the subsequent promise until A 
is able to pay, and the statute of limitations runs 
again from that time. 


d. Acknowledgment. An unqualified 
admission that a debt is owing operates as a 
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promise to pay it for the purposes of the rule 
stated in Subsection (1). It does not so operate 
for all purposes. See § 83; Uniform Commercial 
Code § 3-102(1)(c). The implication of a promise 
from an acknowledgment may be a survival of the 
view that the statute of limitations raises a 
presumption of payment, and in some States an 
acknowledgment is still said to be effective 
without any promise to pay. But circumstances 
indicating an intention not to pay deprive the 
acknowledgment of effect in most States. 


Illustrations: 

10. A owes B a debt, and lists the debt in a 
sworn schedule required to be filed in his volun- 
tary bankruptcy proceeding. A's admission that 
he owes the debt does not impose a new obliga- 
tion on him, whether the statute of limitations has 
or has not completely run on the original obliga- 
tion when the admission is made. See Comment 
a to 8 83. 


11. A owes B $500, and writes B, “I admit 
that I owe you $500, but I am unable to pay it." 
A's letter imposes no duty upon him. 


e. Part payment and giving of collateral. Part 
payment of a debt amounts to an admission that 
it is owing and thus has the same effect as an 
acknowledgment, except that most ofthe statutes 
requiring a writing expressly preserve the effect 
previously given to a part payment. See 8 110. 
Payment on account of interest is treated as part 
payment for this purpose, and the giving of a 
negotiable instrument or of collateral security has 
the same effect. There must be a voluntary 
transfer by the debtor; the creditor's exercise of 
a power given by law or of a power irrevocably 
given at a previous time does not operate as a 
promise by the debtor. See Restatement, Second, 
Agency 88 14H, 138-39. Nor does a voluntary 
transfer so operate if the circumstances indicate 
that the debtor has no such intention. If the 
debtor makes a part payment in performance of 
a promise to pay in installments or on condition, 
he is bound only in accordance with the promise. 


Illustrations: 

12. A owes B $500 and without comment 
sends B a check for $300. Absent other facts es- 
tablishing that the check is referable to the larger 
debt, it does not operate as a new promise. 


13. A owes B $5,000, secured by a pledge of 
corporate bonds. On A's default B sells the bonds 
under a power given by law or by the pledge agree- 
ment and applies the proceeds to the debt, leav- 
ing a balance of $2000. The part payment does 
not operate as a new promise by A. 


14. A owes B $500 and sends B a post-dated 
check for $200, stating that it is sent as part pay- 
ment of the debt. The delivery of the check oper- 
ates as a new promise to pay the debt, and pay- 
ment ofthe check by the drawee bank on the sub- 
sequent date shown on the check operates as a 
second new promise. The bank's authority to pay 
was revocable, and A could have stopped pay- 
ment. 


15. A owes B a debt of $1000, barred by the 
statute of limitations. A orally promises to pay the 
debt in monthly installments of $10, and subse- . 
quently pays $5 on account of the first install- 
ment. The part payment, though excepted from a 
statute requiring a writing, binds A only to pay in 
monthly installments. 


f. Promise not to plead the statute of 
limitations. The rule stated in Subsection (2)(c) 
has no application to promises not to plead the 
statute made as part of the original contract, but 
is limited to promises relating to antecedent 
indebtedness. Nor does it apply to a promise not 
to plead the statute if the promisor denies any 
obligation and reserves the right to assert all 
other defenses; such a promise is not binding 
unless there is consideration or reliance. But 
unless the circumstances indicate a contrary 
intention, a promise not to plead the statute is a 
promise to pay the debt. 


Illustration: 

16. A owes B $500, and writes B “I cannot 
pay you now, but I will never set up the statute of 
limitations against your claim." B delays bring- 
ing an action to collect his claim until more than 
the statutory period from the time of A's promise 
not to set up the statute has expired. A may then 
successfully assert the bar of the statute. 


g. New promise by agent, co-debtor or 
fiduciary. Despite early English decisions that a 
joint debtor was bound by a part payment made 
by his co-debtor, the modern rule by statute or 
decision is that a new promise binds a debtor only 
if made by him or by a person having power to 
bind him under the law of agency. An assignee 
for creditors or like fiduciary does not ordinarily 
have power to bind the debtor by a new promise. 
In the absence of consideration or reliance a 
fiduciary does not bind himself personally unless 
he was bound by the original obligation. Whether 
a fiduciary has power to bind the estate he 
administers by a new promise depends on the 
terms of the statute or instrument under which 
he acts. In many States statutes deny such a 
power to the executor or administrator of a 
decedent. 
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S 83. Promise To Pay Indebtedness Discharged In Bankruptcy 


An express promise to pay all or part of an indebtedness of the promisor, 
discharged or dischargeable in bankruptcy proceedings begun before the 


promise is made, is binding. 


Comment: 

a. Rationale. The early history of the rule of 
this Section is the same as that of the rule of 8 
82, relating to the statute of limitations, and the 
two rules are similar in many respects. But only 
a few States have enacted statutes requiring the 
promises described in this Section to be in 
writing. In modern times discharge in bankruptcy 
has been thought to reflect a somewhat stronger 
public policy than the statute of limitations, and 
a promise implied from acknowledgment or part 
payment does not revive a debt discharged in 
bankruptcy. Although in the absence of a statute 
an oral promise is effective, the courts have 
insisted on the formality of express promise, 
denying effect to expressions of expectation or 
of good intention. 


Illustrations: 

1. A owes B $100 and is about to go into 
bankruptcy. Immediately before filing his petition 
he promises B to pay the debt in spite of any dis- 
charge that he may get in bankruptcy. The prom- 
ise is not binding but would have been binding if 
it had been made after the petition in bankruptcy 
was filed. 


2. A owes B $100, and the debt is discharged 
in A's bankruptcy. Thereafter A promises in writ- 
ing to pay the debt “as soon as I sell the mill.” 


Two years later A sells the mill. B can recover the 
debt from A by an action brought within the pe- 
riod fixed by the statute of limitations after the 
sale. If the subsequent promise were oral, B would 
be limited in most States to an action within the 
statutory period after the original debt became 
due. 


b. Voluntary compositions. The rule of this 
Section applies to a promise to pay a debt 
discharged by a composition between a bankrupt 
and his creditors pursuant to the Bankruptcy 
Reform Act, but not to a promise to pay a debt 
discharged without bankruptcy by voluntary 
action of the creditor such as a composition with 
creditors or an accord and satisfaction or release 
by the particular creditor. In the absence of 
bankruptcy such agreements by the creditor are 
regarded as discharging the moral as well as the 
legal obligation to pay. But an express reservation 
of the debtor's moral obligation may be effective 
in such a case. 


Illustration: 

3. A owes B $100, and the debt is discharged 
by a composition among creditors without bank- 
ruptcy proceedings, B receiving $45 and expressly 
reserving A's *moral obligation." A subsequently 
promises to pay B the balance of $55. The prom- 


ise is binding. 


§ 84. Promise To Perform A Duty In Spite Of Non-Occurrence Of A Condi- 


tion 


(1) Except as stated in Subsection (2), a promise to perform all or part of a 
conditional duty under an antecedent contract in spite of the non-occurrence 
of the condition is binding, whether the promise is made before or after the 
time for the condition to occur, unless 

(a) occurrence of the condition was a material part of the agreed exchange for 
the performance of the duty and the promisee was under no duty that it occur; 
or 

(b) uncertainty of the occurrence of the condition was an element of the risk 
assumed by the promisor. - 
(2) If such a promise is made before the time for the occurrence of the condition 
has expired and the condition is within the control of the promisee or a 
beneficiary, the promisor can make his duty again subject to the condition by 
notifying the promisee or beneficiary of his intention to do so if 

(a) the notification is received while there is still a reasonable time to cause 
the condition to occur under the antecedent terms or an extension given by 


the promisor; and 
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(b) reinstatement of the requirement of the condition is not unjust because of 
a material change of position by the promisee or beneficiary; and 
(c) the promise is not binding apart from the rule stated in Subsection (1). 


Comment: 

a. Rationale. Like the rules stated in §§ 82 and 
83, the rule of Subsection (1) can be thought of 
in terms of waiver of a defense not addressed to 
the merits, and rests in large part on the policies 
against forfeiture and unjust enrichment. Where 
the waiver is made before the time for the 
occurrence of the condition, it may induce non- 
occurrence of the condition, and enforcement 
may also rest on reliance or on excuse by 
prevention or hindrance. See 88 89, 90, and 
Comment d to 8 205. But a waiver made after the 
original duty has been discharged, though it is 
sometimes said to “reinstate” the duty, in fact 
creates a new duty unqualified by the condition. 

Conditions are the subject of more detailed 
treatment in 88 224-29. In many situations an 
agreement or a rule of law, in the interest of 
simplicity and certainty, provides for absolute 
discharge of the promisor although a discharge 
to the extent of loss caused by a non-occurrence 
of condition might seem more equitable. See, e.g., 
Uniform Commercial Code 8 3-502. The 
likelihood of waiver and the pressure to find 
waiver or other excuse increase in proportion to 
the extent and unfairness of the forfeiture 
involved; in extreme cases the non-occurrence of 
the condition may be excused without other 
reason. See 8 229. 

b. “Waiver” and “estoppel”; mistake. “Waiver” 
is often inexactly defined as “the voluntary 
relinquishment of a known right.” When the 
waiver is reinforced by reliance, enforcement is 
often said to rest on “estoppel.” Compare §§ 89, 
go. Since the more common definition of estoppel 
is limited to reliance on a misrepresentation of 
an existing fact, reliance on a waiver or promise 
as to the future is sometimes said to create a 
“promissory estoppel.” The common definition 
of waiver may lead to the incorrect inference that 
the promisor must know his legal rights and must 
intend the legal effect of the promise. But under 
§ 93 it is sufficient if he has reason to know the 
essential facts. And if the waiver is supported by 
reliance or by consideration, the effect of mistake 
on the part of the promisor depends on the rules 
stated in Chapter 6. 

c. Conditions material to the exchange or risk. 
A promise is often conditional on the receipt of 
some performance regarded as the equivalent of 
the performance promised, as in the case of an 
option contract to sell a horse if the promisee pays 
$500 for him. A promise may also be conditional 


on a fortuitous event, and the risk or burden 
assumed by the promisor may depend on the 
probability that the condition will occur, as in a 
promise to insure a house against fire. In both 
types of cases, where a promise to disregard the 
non-occurrence of the condition materially 
affects the value received by the promisor or the 
burden or risk assumed by him, the promise is 
not binding under Subsection (1). Such a promise 
may be binding by virtue of reliance or for some 
other reason. See §§ 89, 90. See also § 246. Buta 
waiver of the price of a horse or of the fire 
required by an insurance policy is not within this 
Section. 


Illustration: 

1. In an insurance policy the insurer prom- 
ises to pay $1000 if the insured is killed on a rail- 
road. The insurer’s subsequent promise to pay 
$1000 even though the insured is not killed ona 
railroad is not binding under this Section, 
whether the promise is made before or after the 
death of the insured. 


d. Conditions which may be waived. The rule 
of Subsection (1) applies primarily to conditions 
which may be thought of as procedural or 
technical, or to instances in which the non- 
occurrence of condition is comparatively minor. 
Examples are conditions which merely relate to 
the time or manner of the return performance or 
provide for the giving of notice or the supplying 
of proofs. Insurance policies ordinarily contain 
conditions of notice and proof of loss and of time 
for suit; and guarantors, indorsers and other 
sureties may be discharged by an agreement 
varying the duty of the principal debtor, by failure 
of diligence in presentment or prosecution, or by 
failure to give a required notice. In such cases, 
even though a promise to disregard the non- 
occurrence of the condition subjects the promisor 
to a new duty, the new duty is not regarded as 
significantly different from the old and the 
promise is binding without consideration, 
reliance, or formality. See, e.g., Uniform 
Commercial Code 8 3-606, Comment 2. 


Illustrations: ' i 

2. A is surety for B on a debt due C. C makes 
a contract with B, the principal debtor, extending 
the time for payment. Thereafter A, with knowl- 
edge of that fact, promises C to pay the debt. The 
promise is binding, and A has no power to retract 
ji 
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3. A employs B to build a house, promising 
to pay therefor $10,000 on the production of a 
certificate from A's architect, C, stating that the 
work has been satisfactorily completed. B builds 
the house but the work is defective in certain 
trivial particulars. C refuses to give B a certificate. 
A says to B, “My architect rightfully refuses to give 
you a certificate but the defects are not serious; I 
wili pay you the full price which I promised." A is 
bound to do so, and has no power to restore the 
requirement of the condition. 


4. A, an insurance company, insures B's 
house for $5000 against loss by fire. The insur- 
ance policy provides that it shall be payable only 
if B gives written notification of any loss within 
thirty days after its occurrence. An insured loss 
occurs and B gives only oral notification thereof 
within thirty days. A tells him, either before or 
after the lapse of thirty days from the loss, that 
this notification is sufficient. A cannot thereafter 
rely upon B's failure to give written notification 
as ari excuse for failure to pay for the loss. 


e. Form. Adjustments in an on-going 
transaction commonly take place in a setting 
which fulfills some of the functions of legal 
formalities, and the probability of reliance is high. 
Compare $ 89. Even when the requirement of a 
technical condition is waived after the non- 
occurrence of that condition, the effect is often 
to.achieve a result which seems fair without 
regard to waiver. The Statute of Frauds may make 
unenforceable an oral promise which has not 
been relied on. See 8 150; compare Uniform 
Commercial Code 8 2-209, Comment 4. 
Otherwise, formal requirements are at a 
minimum. It is immaterial how the promisor 
manifests his intention to fulfill the prior duty 
without the performance of the condition. Words 
of promise or waiver, though often used, are 
unnecessary; in many situations non-verbal 
conduct is enough. A mere acknowledgment of 
the antecedent duty does not suffice unless there 
is a manifestation of intention to disregard the 
condition, and a conditional or partial waiver is 
effective only according to its terms. 


Illustration: 

5. A, an insurance company, issues to B a 
policy of automobile liability insurance, under 
which it is a condition of A's duty to pay that B 
notify A "as soon as practicable" after an accident. 
An accident occurs, but B does not notify A as 
soon as practicable. Without any statement con- 
cerning the non-occurrence of the condition, A 
begins to defend B in an action brought against B 
as a result of the accident. A's beginning to de- 
fend B operates as a promise to pay in spite ofthe 
non-occurrence of the condition. 


f. Reinstatement after waiver. If the 
requirement of a condition has been eliminated 
from a contract by an agreement supported by 
consideration it cannot be reinstated by 
unilateral action of the promisor. Nor can it be 
reinstated if a new unconditional duty has been 
created by a promise made after the original duty 
was discharged by non-occurrence of the 
condition, or if reinstatement would be unjust in 
view of a change of position by the other party. 
Compare Uniform Commercial Code 8 2-209(5); 
Restatement of Restitution § 142. But where the 
requirement of a condition is waived in advance, 
the promisor may reinstate the requirement by 
giving notice to the other party before the latter 
has materially changed his position. Whether 
delay alone makes reinstatement unjust depends 
upon the circumstances: in some cases a 
reasonable extension of time sufficiently protects 
the other party; in others the extension may be 
required to be both definite and reasonable; in 
some no extension can put him in as good a 
position to perform as before the waiver. 


Illustrations: 

6. In Illustration 4, A can restore the require- 
ment of the condition by notifying B of his inten- 
tion to do so if there still remains a reasonable 
time for the occurrence of the condition before 
the expiration of the thirty-day period, unless 
such action would be unjust in view of a material 
change of position by B in reliance on A's waiver. 
If a reasonable time does not remain, A cannot 
restore the requirement of the condition by ex- 
tending the time. 


7. A, an insurance company, insures B’s 
house against loss by fire. The insurance policy 
provides that unless suit is brought on the policy 
within twelve months after a loss, no recovery can 
be had. An insured loss occurs and A tells B that 
it is unnecessary to bring suit within that time. 
Unless B has so changed his position that it would 
be unjust to restore the time limitation, A can do 
so by giving B notice. Thereafter B has a reason- 
able time to bring suit. In the absence of special 
circumstances, the reasonable time will expire 
twelve months after the notice is received. 


8. On February 1, A agrees to sell and B to 
buy land for the price of $10,000, the transfer to 
be made on March 1. B makes an advance pay- 
ment of $1,000, and the contract provides that 
time is of the essence and that if the balance of 
the price is not paid promptly B's rights are for- 
feited and A may retain the $1,000. On February 
15, Ainforms B that A will not insist on the March 
1 date. In the absence of special circumstances, A 
can thereafter restore the requirement of the con- 
dition by giving B notice that A will insist on per- 
formance within thirty days from the time of the 
notice. 
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8 85. Promise To Perform A Voidable Duty 
Except as stated in § 93, a promise to perform all or part of an antecedent 
contract of the promisor, previously voidable by him, but not avoided prior to 


the making of the promise, is binding. 


Comment: 

a. Types of voidable contracts. The rule of this 
Section may be thought of as implicit in the 
definition of “voidable contract" in 8 7. Such a 
contract is distinguished from the “unenforceable 
contract" defined in 8 8 by the existence of a 
power of ratification. The power of avoidance 
may rest on lack of capacity under the rules stated 
in 88 12-16, on mistake, misrepresentation, 
duress or undue influence under Chapters 6 and 
7. In such cases exercise of the power of avoidance 
discharges the contractual duty and terminates 
the power of ratification; conversely, exercise of 
the power of ratification terminates the power of 
avoidance. See 88 378-85. 

b. Ratification and new promise. This Section 
relates only to action which constitutes a promise 
under the definition in § 2. Such a promise may 
be binding under this Section or because of its 
formal character or because it is supported by 
consideration or reliance. Even though it is 
"binding" under this Section, the new promise 
may itself be voidable for the same reason as the 


§ 86. Promise For Benefit Received 


original promise, or it may be voidable or 
unenforceable for some other reason. See § 1, 
Comment g. In particular, a few states require 
the new promise of a former infant to be in 
writing and signed. A power of avoidance may 
also be lost in various other ways: by delay in 
giving notice, by failure to restore performance 
received, by exercise of dominion over things 
received, or by change of circumstances. See, e.g., 
as to avoidance for misrepresentation, § 164. 


Illustrations: 

1. A is induced by B's fraud to promise $100 
in return for a worthless chattel. After discover- 
ing the fraud A promises B to pay as agreed. The 
promise is binding. 


2. A, an infant, promises B to pay him $100 
in consideration of a bicycle which B transfers to 
him. The bicycle is worth $60. On coming of age 
A promises to pay B the sum he originally agreed 
to pay. He is bound to do so. If instead of such a 
promise he promises to pay a smaller sum, as $40, 
he is also bound, but only to that extent. 


(1) A promise made in recognition of a benefit previously received by the 
promisor from the promisee is binding to the extent necessary to prevent 


injustice. 


(2) A promise is not binding under Subsection (1) 

(a) if the promisee conferred the benefit as a gift or for other reasons the 
promisor has not been unjustly enriched; or 

(b) to the extent that its value is disproportionate to the benefit. 


Comment: 

a. “Past consideration"; “moral obligation. 
Enforcement of promises to pay for benefit 
received has sometimes been said to rest on “past 
consideration" or on the “moral obligation" of the 
promisor, and there are statutes in such terms in 
a few states. Those terms are not used here: “past 
consideration” is inconsistent with the meaning 
of consideration stated in § 71, and there seems 
to be no consensus as to what constitutes a “moral 
obligation.” The mere fact of promise has been 
thought to create a moral obligation, but it is clear 
that not all promises are enforced. Nor are moral 
obligations based solely on gratitude or sentiment 
sufficient of themselves to support a subsequent 
promise. 


» 


Illustrations: 

1. A gives emergency care to B's adult son 
while the son is sick and without funds far from 
home. B subsequently promises to reimburse A 
for his expenses. The promise is not binding un- 
der this Section. 


2. A lends money to B, who later dies. B's 
widow promises to pay the debt. The promise is 
not binding under this Section. 


3. A has immoral relations with B, a woman 
not his wife, to her injury. A's subsequent prom- 
ise to reimburse B for her loss is not binding un- 
der this Section. 
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b. Rationale. Although in general a person 
who has been unjustly enriched at the expense 
of another is required to make restitution, 
restitution is denied in many cases in order to 
protect persons who have had benefits thrust 
upon them. See Restatement of Restitution §§ 1, 
2, 112. In other cases restitution is denied by 
virtue of rules designed to guard against false 
claims, stale claims, claims already litigated, and 
the like. In many such cases a subsequent 
promise to make restitution removes the reason 
for the denial of relief, and the policy against 
unjust enrichment then prevails. Compare 
Restatement, Second, Agency § 462 on 
ratification of the acts of a person who officiously 
purports to act as an agent. Enforcement of the 
subsequent promise sometimes makes it 
unnecessary to decide a difficult question as to 
the limits on quasi-contractual relief. 

Many of the cases governed by the rules stated 
in §§ 82-85 are within the broader principle 
stated in this Section. But the broader principle 
is not so firmly established as those rules, and it 
may not be applied if there is doubt whether the 
objections to restitution are fully met by the 
subsequent promise. Facts such as the definite 
and substantial character of the benefit received, 
formality in the making of the promise, part 
performance of the promise, reliance on the 
promise or the probability of such reliance may 
be relevant to show that no imposition results 
from enforcement. 

c. Promise to correct a mistake. One who 


. . B a € 
makes a mistake in the conferring of a benefit 1s 
commonly entitled to restitution regardless oi any 


promise. But restitution is often demied to avoid 
préjudice to the recipient of the benefit. Thus 
restitution of the value of services or of 
improvements to land or chattels may require a 
payment which the recipient cannot afford. See 
Restatement of Restitution §§ 41, 42. Where a 
subsequent promise shows that the usual 
protection is not needed in the particular case, 
restitution is granted to the extent promised. 


Illustrations: 

4. A is employed by B to repair a vacant 
house. By mistake A repairs the house next door, 
which belongs to C. A subsequent promise by C 
to pay A the value of the repairs is binding. 


5. A pays B a debt and gets a signed receipt. 
Later B obtains a default judgment against A for 
the amount of the debt, and A pays again. B's sub- 
sequent promise to refund the second payment if 
A has a receipt is binding. 


d. Emergency services and necessaries. The 
law of restitution in the absence of promise 


severely limits recovery for necessaries furnished 
to a person under disability and for emergency 
services. See Restatement of Restitution 88 113- 
17, 139. A subsequent promise in such a case may 
remove doubt as to the reality of the benefit and 
as to its value, and may negate any danger of 
imposition or false claim. A positive showing that 
payment was expected is not then required; an 
intention to make a gift must be shown to defeat 
restitution. 


Illustrations: 

6. A finds B's escaped bull and feeds and 
cares for it. B’s subsequent promise to pay rea- 
sonable compensation to A is binding. 


7. A saves B's life in an emergency and is to- | 
tally and permanently disabled in so doing. One 
month later B promises to pay A $15 every two 
weeks for the rest of A's life, and B makes the pay- 
ments for 8 years until he dies. The promise is 
binding. 


e. Benefit conferred as a gift. In the absence 
of mistake or the like, there is no element of 
unjust enrichment in the receipt of a gift, and the 
rule of this Section has no application to a 
promise to pay for a past gift. Similarly, when a 
debt is discharged by a binding agreement, the 
transaction is closed even though full payment is 
not made. But marginal cases arise in which both 
parties understand that what is in form a gift is 
intended to be reimbursed indirectly, or in which 
a subsequent promise to pay is expressly 
contemplated. See Illustration 3 to 8 83. 
Enforcement of the subsequent promise is proper 
in some such cases. 


Illustrations: 

8. A submits to B at B's request a plan for 
advertising products manufactured by B, expect- 
ing payment only if the plan is adopted. Because 
of a change in B's selling arrangements, B rejects 
the plan without giving it fair consideration. B's 
subsequent promise to reimburse A's expenses in 
preparing the plan is binding. 


9. A contributes capital to B, an insurance 
company, on the understanding that B is not li- 
able to reimburse A but that A will be reimbursed 
through salary and commissions. Later A with- 
draws from the company and B promises to pay 
him ten percent of premiums received until he is 
reimbursed. The promise is binding. 


f. Benefit conferred pursuant to contract. By 
virtue of the policy of enforcing bargains, the 
enrichment of one party as a result of an unequal 
exchange is not regarded as unjust, and this 
Section has no application to a promise to pay or 
perform more or to accept less than is called for 
by a pre-existing bargain between the same 
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parties. Compare 88 79, 89. Similarly, if a third 
person receives a benefit as a result of the 
performance of a bargain, this Section does not 
make binding the subsequent promise of the 
third person to pay extra compensation to the 
performing party. But a promise to pay in 
substitution for the return performance called for 
by the bargain may be binding under this Section. 


Illustration: 

10. A digs a well on B's land in performance 
of a bargain with B's tenant C. C is unable to pay 
as agreed, and B promises to pay A the reason- 
able value of the well. The promise is binding. 


g. Obligation unenforceable under the Statute 
of Frauds. A promise to pay a debt unenforceable 
under the Statute of Frauds is very similar to the 
promises governed by 88 82-85. But the problem 
seldom arises. Part performance often renders 
the Statute inapplicable; if it does not, the 
contract can be made enforceable by a 
subsequent memorandum. See 8 136. In any 
event, the Statute does not ordinarily foreclose 
the remedy of restitution. See 8 375. Where the 
question does arise, the new promise is binding 
if the policy of the Statute is satisfied. 


Illustration: 

11. By statute an agreement authorizing a 
real estate broker to sell land for compensation is 
void unless the agreement or a memorandum 
thereof is in writing. A, a real estate broker, pro- 
cures a purchaser for B's land without any writ- 
ten agreement. In the written sale agreement, 
signed by B, B promises to pay A $200, the usual 
commission, "for services rendered." The prom- 
ise is binding. 


h. Obligation unenforceable because 
usurious. If a promise is unenforceable because 
it is usurious, an agreement in renewal or 
substitution for it that provides for a payment 
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including the usurious interest is also 

unenforceable, even though the interest from the 

date of renewal or substitution is not usurious. 

However, a promise to pay the original debt with 

interest that is not usurious in substitution for 

the usurious interest is enforceable. í 

i. Partial enforcement. The rules stated in §§ 

82-85 refer to promises to perform all or part of 
an antecedent duty, and do not make enforceable 

a promise to do more. Similarly, where a benefit 

received is a liquidated sum of money, a promise 

is not enforceable under this Section beyond the 
amount of the benefit. Where the value of the 

benefit is uncertain, a promise to pay the value is 

binding and a promise to pay a liquidated sum 

may serve to fix the amount due if in all the 

circumstances it is not disproportionate to the 

benefit. See Illustration 7. A promise which is 

excessive may sometimes be enforced to the 

extent of the value of the benefit, and the remedy 

may be thought of as quasi-contractual rather 

than contractual. In other cases a promise of 
disproportionate value may tend to show unfair 

pressure or other conduct by the promisee such 

that justice does not require any enforcement of | 
the promise. Compare Comment c to § 72. 


Illustrations: 

12. A, a married woman of sixty, has ren- 
dered household services without compensation 
over a period of years for B, a man of eighty living 
alone and having no close relatives. B has a net 
worth of three million dollars and has often as- 
sured A that she will be well paid for her services, 
whose reasonable value is not in excess of $6,000. 
B executes and delivers to A a written promise to 
pay A $25,000 “to be taken from my estate." The 
promise is binding. 


13. The facts being otherwise as stated in Il- 
lustration 12, B's promise is made orally and is to 
leave A his entire estate. A cannot recover more 
than the reasonable value of her services. 


(1) An offer is binding as an option contract if it 
(a) is in writing and signed by the offeror, recites a purported consideration 
for the making of the offer, and proposes an exchange on fair terms within a 


reasonable time; or 
(b) is made irrevocable by statute. 


(2) An offer which the offeror should reasonably expect to induce action or 
forbearance of a substantial character on the part of the offeree before 
acceptance and which does induce such action or forbearance is binding as an 
option contract to the extent necessary to avoid injustice. 
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Comment: 


a. Consideration and form. The traditional 
common-law devices for making a firm offer or 
option contract are the giving of consideration 
and the affixing of a seal. See 88 25, 95. But the 
firm offer serves a useful purpose even though 
no preliminary bargain is made: it is often a 
necessary step in the making of the main bargain 
proposed, and it partakes of the natural 
formalities inherent in business transactions. The 
erosion of the formality of the seal has made it 
less and less satisfactory as a universal formality. 
As literacy has spread, the personal signature has 
become the natural formality and the seal has 
become more and more anachronistic. The rules 
stated in this section reflect the judicial and 
legislative response to this situation. 

b. Nominal consideration. Offers made in 
consideration of one dollar paid or promised are 
often irrevocable under Subsection (1)(a). The 
irrevocability of an offer may be worth much or 
little to the offeree, and the courts do not 
ordinarily inquire into the adequacy of the 
consideration bargained for. See 8 79. Hence a 
comparatively small payment may furnish 
consideration for the irrevocability of an offer 
proposing a transaction involving much larger 
sums. But gross disproportion between the 
payment and the value of the option commonly 
indicates that the payment was not in fact 
bargained for but was a mere formality or 
pretense. In such a case there is no consideration 
as that term is defined in § 71. 

Nevertheless, such a nominal consideration is 
regularly held sufficient to support a short-time 
option proposing an exchange on fair terms. The 
fact that the option is an appropriate preliminary 
step in the conclusion of a socially useful 
transaction provides a sufficient substantive basis 
for enforcement, and a signed writing taking a 
form appropriate to a bargain satisfies the 
desiderata of form. In the absence of statute, 
however, the bargaining form is essential: a 
payment of one dollar by each party to the other 
is so obviously not a bargaining transaction that 
it does not provide even the form of an exchange. 


Illustrations: 

1. In consideration of twenty-five cents paid 
by B, A executes and delivers to B a written op- 
tion agreement giving B the right to buy a piece 
of land for $100,000 if B gives notice of inten- 
tion to buy within 120 days. The price and terms 
of sale are fair. A has made an irrevocable offer. 


2. [n consideration of one dollar paid by B, 
A, a widow who owns land worth $25,000 as a 
farm, gives B a ten-year option to take phosphate 


rock from the land on paying a royalty of twenty- 
five cents per ton. As B knows but A does not, the 
prevailing royalty in such transactions ranges 
from $1.00 to $1.10 per ton. The offer is not made 
irrevocable by the one-dollar payment. 


c. False recital of nominal consideration. A 
recital in a written agreement that a stated 
consideration has been given is evidence of that 
fact as against a party to the agreement, but such 
a recital may ordinarily be contradicted by 
evidence that no such consideration was given 
or expected. See § 218. In cases within Subsection 
(1)(a), however, the giving and recital of nominal 
consideration performs a formal function only. 
The signed writing has vital significance as a 
formality, while the ceremonial manual delivery 
of a dollar or a peppercorn is an inconsequential 
formality. In view of the dangers of permitting a 
solemn written agreement to be invalidated by 
oral testimony which is easily fabricated, 
therefore, the option agreement is not invalidated 
by proof that the recited consideration was not 
in fact given. A fictitious rationalization has 
sometimes been used for this rule: acceptance of 
delivery of the written instrument conclusively 
imports a promise to make good the recital, it is 
said, and that promise furnishes consideration. 
Compare § 218. But the sound basis for the rule 
is that stated above. 


Illustration: 

3. A executes and delivers to B a written 
agreement “in consideration of one dollar in hand 
paid” giving B an option to buy described land 
belonging to A for $15,000, the option to expire 
at noon six days later. The fact that the dollar is 
not in fact paid does not prevent the offer from 
being irrevocable. 


d. Statutory firm offers. In many states the 
seal is no longer an effective substitute for 
consideration, see Introductory Note to Topic 3 
of this Chapter. In addition, Uniform Commercial 
Code § 2-203 withdraws contracts and offers for 
the sale of goods from the law of sealed 
instruments. Statutes have sometimes given 
effect to a signed writing as a substitute formality, 
either generally or in cases of offers made in a 
signed writing and stated to be irrevocable. More 
common, however, are statutes dealing with 
particular types of offers. Thus when goods are 
put up at auction without reserve, an offer is 
made which is irrevocable under Uniform 
Commercial Code 8 2-328(3). See 8 28. Again, 
when statutes authorize or require that 
government work be awarded to contractors on 
the basis of competitive bidding, it may be fairly 
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implied that the public officials in charge may 
protect the integrity of the competition by 
refusing to allow a bid to be withdrawn after the 
bids are opened. A similar implication may be 
drawn when an offer is required to be submitted 
to a court for approval. A more general provision 
for irrevocable offers is found in Uniform 
Commercial Code § 2-205, giving effect for a 
reasonable time not exceeding three months to a 
firm offer to buy or sell goods, made by a 
merchant in a signed writing. 

e. Reliance. Subsection (2) states the 
application of 8 90 to reliance on an unaccepted 
offer, with qualifications which would not be 
appropriate in some other types of cases covered 
by 8 90. It is important chiefly in cases of reliance 
that is not part performance. If the beginning of 
performance is a reasonable mode of acceptance, 
it makes the offer fully enforceable under § 45 or 
8 62; if not, the offeror commonly has no reason 
to expect part performance before acceptance. 
But circumstances may be such that the offeree 
must undergo substantial expense, or undertake 
substantial commitments, or forego alternatives, 
in order to put himself in a position to accept by 
either promise or performance. The offer may be 
made expressly irrevocable in contemplation of 
reliance by the offeree. If reliance follows in such 
cases, justice may require a remedy. Compare 
Restatement, Second, Torts 8 325; Restatement, 
Second, Agency 8 378. But the reliance must be 
substantial as well as foreseeable. 

Full-scale enforcement of the offered contract 
is not necessarily appropriate in such cases. 
Restitution of benefits conferred may be enough, 


§ 88. Guaranty 


or partial or full reimbursement of losses may be 


proper. Various factors may influence the 
remedy: the formality ofthe offer, its commercial 
or social context, the extent to which the offeree's 
reliance was understood to be at his own risk, the 
relative competence and the bargaining position 
of the parties, the degree of fault on the part of 
the offeror, the ease and certainty of proof of 
particular items of damage and the likelihood 
that unprovable damages have been suffered. 


Illustrations: 

4. A leases a farm to B and later gives B an 
*option" to buy the farm for $15,500 within five 
years. With A's approval, B makes permanent 
improvements in the farm buildings, builds roads, 
drains and dams, and contours plow land, using 
his own labor and expending several thousand 
dollars. Toward the end of the five years, A pur- 
ports to revoke the option, demanding a higher 
price. B then gives written notice of acceptance 
in accordance with the terms of the offer. Spe- 
cific performance by A may be decreed. 


5. A offers to B a "blanket arrangement" to 
buy “poultry grown by you” at stated prices. As 
contemplated, B buys 7,000 baby chicks and be- 
gins raising them for sale to A as “broilers.” There- 
after A purports to revoke the offer. B has the 
rights of an aggrieved seller under a contract for 
the sale of 7,000 “broilers.” 


6. Asubmits a written offer for paving work 
to be used by B as a partial basis for B’s bid as 
general contractor on a large building. As A 
knows, B is required to name his subcontractors 
in his general bid. B uses A’s offer and B’s bid is 
accepted. A’s offer is irrevocable until B has had 
a reasonable opportunity to notify A of the award 
and B’s acceptance of A’s offer. 


A promise to be surety for the performance of a contractual obligation, made 


to the obligee, is binding if 


(a) the promise is in writing and signed by the promisor and recites a purported 


consideration; or 


(b) the promise is made binding by statute; or 

(c) the promisor should reasonably expect the promise to induce action or 
forbearance of a substantial character on the part of the promisee or a third 
person, and the promise does induce such action or forbearance. 


Comment: 

a. Rationale. Like option contracts, guaranties 
are ancillary to bargains, and have some of the 
same presumptive utility. See §§ 72 and 87 and 
Comments. A guaranty is commonly supported 
by the consideration which supports the 
obligation guaranteed. See § 80. Or it may be 


binding because it is under seal. But there has 
been much confusion where a guaranty not under 
seal is given after the principal obligor has 
received the consideration for his promise. The 
elements of a bargain with the guarantor can 
sometimes be found in such cases, either because 
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the original bargain was not completed until the 
guaranty was furnished or by virtue of 
forbearance to pursue the principal debtor. The 
rules stated in this Section often render the search 
for such elements unnecessary. Where 
applicable, the formal requirements of the Statute 
of Frauds must of course be met. See 88 112-23. 
b. Nominal consideration and recital thereof. 
A contract of suretyship is aleatory, like familiar 
forms of insurance, and if the surety is called 
upon to pay he commonly has recourse against 
the principal obligor by way of reimbursement 
or subrogation. See Restatement of Security 88 
104, 141. The amount paid for a guaranty is often 
only a small fraction of the amount of the 
principal obligation; indeed, consideration may 
be furnished by the mere extension of credit to 
the principal obligor. Hence it would often be 
difficult to say whether a consideration of one 
dollar is adequate in amount, and courts do not 
ordinarily inquire into that question. See 8 79. 
Like 8 87 on option contracts, this Section goes 
further and precludes inquiry into the question 
whether the consideration recited in a written 
contract of guaranty was mere formality or 
pretense, or whether it was in fact given. 


Illustration: 

1. Aexecutes a written guaranty to B ofa debt 
then due from C. The guaranty is stated to be "in 
consideration of one dollar paid to me by B, the 
receipt of which is hereby acknowledged." The 
guaranty is binding whether the dollar is in fact 
paid or not. 


c. Statutes. A guaranty may be binding by 
virtue of a seal or a statutory substitute for the 
seal. Although Uniform Commercial Code 8 2- 
203 withdraws contracts for the sale of goods 
from the law of sealed instruments, 8 2-701 
provides that remedies for breach of collateral or 
ancillary obligations or promises are not 
impaired. Again, Uniform Commercial Code 8 3- 
113 makes the provisions of the Code relating to 
commercial paper applicable despite the 
presence of a seal, but 8 3-408 makes 
consideration unnecessary for an instrument or 
obligation thereon given in payment of or as 
security for an antecedent obligation of any kind. 

d. Reliance. Paragraph (c) states the 
application of 8 90 to reliance on a guaranty, with 
modifications appropriate to the particular type 
of case. Reliance commonly takes the form of an 
extension of new credit to the principal obligor 
or of forbearance to pursue him, and often can 
be found to have been bargained for. Where a 
written guaranty is executed in a commercial 
context, such reliance is extremely probable, 


though mixed motives on the part of the obligee 
may make specific proof difficult. Whether the 
guarantor is entitled to notice of the obligee's 
intention to act in such cases depends on the 
terms of the guaranty and on the circumstances. 
See 8 54. Even in a non-commercial context, if 
the reliance is foreseeable and substantial, no 
further inquiry is necessary as to whether justice 
requires enforcement. 

If the conditions of enforcement are met, the 
appropriate remedy is enforcement of the 
guaranty according to its terms. Difficult 
problems of measurement of the extent of the 
reliance are thereby avoided, and the guarantor 
is left to his recourse against the principal obligor. 
The effect of repudiation of a guaranty on action 
taken by the obligee thereafter depends on the 
divisibility of the guaranty and rules relating to 
avoidable consequences and assurance of 
counter-performance. See 88 31, 255, 350, 363. 


Illustrations: 

2. A owes $10,000 to B, a stockbroker. To 
prevent sale of A's stock held by B as collateral, C 
executes a written guaranty to B of A's account. 
A's father D subsequently executes a written guar- 
anty to C against losses in the account. There are 
no further transactions in the account, but in re- 
liance on D's guaranty C for two years refrains 
from liquidating the account, while the stock fluc- 
tuates in value. The guaranty is binding. 


3. A, an agent to sell books published by B, 
dies owing B $4,000 and leaves all his property 
to his widow C. C, desiring to continue the agency, 
promises in writing to pay the debt. In reliance 
on the promise B continues the agency for a year 
and makes no claim against A's estate, which is 
solvent, until the time for filing claims has ex- 
pired. C's promise is binding. 


4. A draws checks on the B bank, forging the 
signature of A's father-in-law C as drawer. After 
the checks are paid and the forgeries discovered 
C promises B to make good the amount, since C 
wants no prosecution of A and no publicity about 
the matter. In reliance on C's promise B forbears 
for a month to seek evidence of the forgery or to 
seek recourse against A and solvent indorsers. C's 
promise is binding. Under Uniform Commercial 
Code 8 3-404(2) the promise is binding without 
regard to reliance. 


5. Aowes $10,000 to the B bank. In response 
to criticism by a bank examiner that there is in- 
sufficient collateral for the obligation, C, an of- 
ficer of the bank, executes a written guaranty of 
the obligation, and the bank examiner then finds 
the bank's assets sufficient. Subsequently the 
bank is found to be insolvent and placed in liqui- 
dation. C's guaranty is binding. 
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§ 89. Modification Of Executory Contract 
A promise modifying a duty under a contract not fully performed on either 


side is binding 


(a) if the modification is fair and equitable in view of circumstances not 
anticipated by the parties when the contract was made; or 


(b) to the extent provided by statute; or 


(c) to the extent that justice requires enforcement in view of material change 


of position in reliance on the promise. 


Comment: 

a. Rationale. This Section relates primarily to 
adjustments in on-going transactions. Like offers 
and guaranties, such adjustments are ancillary 
to exchanges and have some of the same 
presumptive utility. See 88 72, 87, 88. Indeed, 
paragraph (a) deals with bargains which are 
without consideration only because of the rule 
that performance of a legal duty to the promisor 
is not consideration. See 8 73. This Section is also 
related to 8 84 on waiver of conditions: it may 
apply to cases in which 8 84 is inapplicable 
because a condition is material to the exchange 
or risk. As in cases governed by 8 84, relation to 
a bargain tends to satisfy the cautionary and 
channeling functions of legal formalities. See 
Comment c to 8 72. The Statute of Frauds may 
prevent enforcement in the absence of reliance. 
See 88 149-50. Otherwise formal requirements 
are at a minimum. 

b. Performance of legal duty. The rule of 8 73 
finds its modern justification in cases of promises 
made by mistake or induced by unfair pressure. 
Its application to cases where those elements are 
absent has been much criticized and is avoided if 
paragraph (a) of this Section is applicable. The 
limitation to a modification which is "fair and 
equitable" goes beyond absence of coercion and 
requires an objectively demonstrable reason for 
seeking a modification. Compare Uniform 
Commercial Code 8 2-209 Comment. The reason 
for modification must rest in circumstances not 
“anticipated” as part of the context in which the 
contract was made, but a frustrating event may 
be unanticipated for this purpose if it was not 
adequately covered, even though it was foreseen 
as a remote possibility. When such a reason is 
present, the relative financial strength of the 
parties, the formality with which the modification 
is made, the extent to which it is performed or 
relied on and other circumstances may be 
relevant to show or negate imposition or unfair 
surprise. 

The same result called for by paragraph (a) is 
sometimes reached on the ground that the 
original contract was “rescinded” by mutual 
agreement and that new promises were then 


made which furnished consideration for each 
other. That theory is rejected here because it is 
fictitious when the *rescission" and new 
agreement are simultaneous, and because if 
logically carried out it might uphold unfair and 
inequitable modifications. 


Illustrations: 

1. By a written contract A agrees to excavate 
a cellar for B for a stated price. Solid rock is un- 
expectedly encountered and A so notifies B. A and 
B then orally agree that A will remove the rock at 
a unit price which is reasonable but nine times 
that used in computing the original price, and A 
completes the job. B is bound to pay the increased 
amount. 


2. A contracts with B to supply for $300 a 
laundry chute for a building B has contracted to 
build for the Government for $150,000. Later A 
discovers that he made an error as to the type of 
material to be used and should have bid $1,200. 
A offers to supply the chute for $1000, eliminat- 
ing overhead and profit. After ascertaining that 
other suppliers would charge more, B agrees. The 
new agreement is binding. 


3. A is employed by B as a designer of coats 
at $90 a week for a year beginning November 1 
under a written contract executed September 1. 
Ais offered $115 a week by another employer and 
so informs B. A and B then agree that A will be 
paid $100 a week and in October execute a new 
written contract to that effect, simultaneously 
tearing up the prior contract. The new contract is 
binding. 


4. A contracts to manufacture and sell to B 
2,000 steel roofs for corn cribs at $60. Before A 
begins manufacture a threat of a nationwide steel 
strike raises the cost of steel about $10 per roof, 
and A and B agree orally to increase the price to 
$70 per roof. A thereafter manufactures and de- 
livers 1700 of the roofs, and B pays for 1,500 of 
them at the increased price without protest, in- 
creasing the selling price of the corn cribs by $10. 
The new agreement is binding. 


5. À contracts to manufacture and sell to B 
100,000 castings for lawn mowers at 50 cents 
each. After partial delivery and after B has con- 
tracted to sell a substantial number of lawn mow- 
ers at a fixed price, A notifies B that increased 
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metal costs require that the price be increased to 
75 cents. Substitute castings are available at 55 
cents, but only after several months delay. B pro- 
tests but is forced to agree to the new price to keep 
its plant in operation. The modification is not 
binding. 


c. Statutes. Uniform Commercial Code § 2-209 
dispenses with the requirement of consideration 
for an agreement modifying a contract for the sale 
of goods. Under that section the original contract 
can provide against oral modification, and the 
requirements of the Statute of Frauds must be 
met if the contract as modified is within its 
provisions; but an ineffective modification can 
operate as a waiver. The Comment indicates that 
extortion of a modification without legitimate 
commercial reason is ineffective as a violation of 
the duty of good faith imposed by the Code. A 
similar limitation may be applicable under 
statutes which give effect to a signed writing as a 
substitute for the seal, or under statutes which 
give effect to acceptance by the promisee of the 
modified performance. In some States statutes 
or constitutional provisions flatly forbid the 
payment of extra compensation to Government 
contractors. 

d. Reliance. Paragraph (c) states the 
application of § 90 to modification of an 
executory contract in language adapted from 
Uniform Commercial Code § 2-209. Even though 
the promise is not binding when made, it may 
become binding in whole or in part by reason of 
action or forbearance by the promisee or third 
persons in reliance on it. In some cases the result 
can be viewed as based either on estoppel to 
contradict a representation of fact or on reliance 
ona promise. Ordinarily reliance by the promisee 
is reasonably foreseeable and makes the 
modification binding with respect to 


performance by the promisee under it and any 
return performance owed by the promisor. But 
as under § 84 the original terms can be reinstated 
for the future by reasonable notification received 
by the promisee unless reinstatement would be 
unjust in view of a change of position on his part. 
Compare Uniform Commercial Code § 2-209(5). 


Illustrations: 

6. A defaults in payment of a premium on a 
life insurance policy issued by B, an insurance 
company. Pursuant to the terms of the policy, B 
notifies A of the lapse of the policy and under- 
takes to continue the insurance until a specified 
future date, but by mistake specifies a date two 
months later than the insured would be entitled 
to under the policy. On inquiry by A two years 
later, B repeats the mistake, offering A an option 
to take a cash payment. A fails to do so, and dies 
one month before the specified date. B is bound 
to pay the insurance. 


7. A is the lessee of an apartment house un- 
der a 99-year lease from B at a rent of $10,000 
per year. Because of war conditions many of the 
apartments become vacant, and in order to en- 
able A to stay in business B agrees to reduce the 
rent to $5,000. The reduced rent is paid for five 
years. The war being over, the apartments are 
then fully rented, and B notifies A that the full 
rent called for by the lease must be paid. A is 
bound to pay the full rent only from a reasonable 
time after the receipt of the notification. 


8. A contracts with B to carry a shipment of 
fish under refrigeration. During the short first leg 
of the voyage the refrigeration equipment on the 
ship breaks down, and A offers either to continue 
under ventilation or to hold the cargo at the first 
port for later shipment. B agrees to shipment 
under ventilation but later changes his mind. A 
receives notification of the change before he has 
changed his position. A is bound to ship under 
refrigeration. 


§ 90. Promise Reasonably Inducing Action Or Forbearance 
(1) A promise which the promisor should reasonably expect to induce action 
or forbearance on the part of the promisee or a third person and which does 
induce such action or forbearance is binding if injustice can be avoided only 
by enforcement of the promise. The remedy granted for breach may be limited 


as justice requires. 


(2) A charitable subscription or a marriage settlement is binding under 
Subsection (1) without proof that the promise induced action or forbearance. 


Comment: 

a. Relation to other rules. Obligations and 
remedies based on reliance are not peculiar to 
thelaw of contracts. This Section is often referred 
to in terms of *promissory estoppel," a phrase 


suggesting an extension of the doctrine of 
estoppel. Estoppel prevents a person fr 

showing the truth contrary to are resentation 
of fact made by him after another bas relied on 
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the representation. See Restatement, Second, 
Agency § 8B; Restatement, Second, Torts 88 872, 
894. Reliance is also a significant feature-of 
numerous rules in the law of negligence, deceit 
and restitution. See, e.g., Restatement, Second, 
Agency 88 354, 378; Restatement, Second, Torts 
88 323, 537; Restatement of Restitution 8 55. In 
some cases those rules and this Section overlap; 
in others they provide analogies useful in 
determining the extent to which enforcement is 
necessary to avoid injustice. 

It is fairly arguable that the enforcement of 
informal contracts in the action of assumpsit 
rested historically on justifiable reliance on a 
promise. Certainly reliance is one of the main 
bases for enforcement of the half- completed 
exchange, and the probability of reliance lends 
support to the enforcement of the executory 
exchange. See Comments to 88 72, 75. This 
Section thus states a basic principle which often 
renders inquiry unnecessary as to the precise 
scope ofthe policy of enforcing bargains. Sections 
87-89 state particular applications of the same 
principle to promises ancillary to bargains, and 
it also applies in a wide variety of non-commercial 
situations. See, e.g., 8 94. 


Illustration: 

1. A, knowing that B is going to college, 
promises B that A will give him $5,000 on 
completion of his course. B goes to college, and 
borrows and spends more than $5,000 for col- 
lege expenses. When he has nearly completed his 
course, A notifies him of an intention to revoke 
the promise. A's promise is binding and B is en- 
titled to payment on completion of the course 
without regard to whether his performance was 
“bargained for” under 8 71. 


b. Character of reliance protected. The 
principle of this Section is flexible. The promisor 
is affected only by reliance which he does or 
should foresee, and enforcement must be 
necessary to avoid injustice. Satisfaction of the 
latter requirement may depend on the 
reasonableness of the promisee's reliance, on its 
definite and substantial character in relation to 
the remedy sought, on the formality with which 
the promise is made, on the extent to which the 
evidentiary, cautionary, deterrent and 
channeling functions of form are met by the 
commercial setting or otherwise, and on the 
extent to which such other policies as the 
enforcement of bargains and the prevention of 
unjust enrichment are relevant. Compare 
Comment to § 72. The force of particular factors 
varies in different types of cases: thus reliance 
need not be of substantial character in charitable 


subscription cases, but must in cases of firm 
offers and guaranties. Compare Subsection (2) 
with 88 87, 88. 


Illustrations: 

2. A promises B not to foreclose, for a speci- 
fied time, a mortgage which A holds on B's land. 
B thereafter makes improvements on the land. A's 
promise is binding and may be enforced by de- 
nial of foreclosure before the time has elapsed. 


3. A sues B in a municipal court for dam- 
ages for personal injuries caused by B's negli- 
gence. After the one year statute of limitations has 
run, B requests A to discontinue the action and 
start again in the superior court where the action 
can be consolidated with other actions against B 
arising out of the same accident. A does so. B's 
implied promise that no harm to A will result bars 
B from asserting the statute of limitations as a 
defense. 


4. A has been employed by B for 40 years. B 
promises to pay A a pension of $200 per month 
when A retires. A retires and forbears to work else- 
where for several years while B pays the pension. 
B's promise is binding. 


c. Reliance by third persons. If a promise is 
made to one party for the benefit of another, it is 
often foreseeable that the beneficiary will rely on 
the promise. Enforcement of the promise in such 
cases rests on the same basis and depends on the 
same factors as in cases of reliance by the 
promisee. Justifiable reliance by third persons 
who are not beneficiaries is less likely, but may 
sometimes reinforce the claim of the promisee 
or beneficiary. 


Illustrations: 

5. A holds a mortgage on B's land. To enable 
B to obtain a loan, A promises B in writing to re- 
lease part of the land from the mortgage upon 
payment of a stated sum. As A contemplated, C 
lends money to B on a second mortgage, relying 
on A’s promise. The promise is binding and may 
be enforced by C. 


6. A executes and delivers a promissory note 
to B, a bank, to give B a false appearance of as- 
sets, deceive the banking authorities, and enable 
the bank to continue to operate. After several 
years B fails and is taken over by C, a representa- 
tive of B's creditors. A's note is enforceable by C. 


7. A and B, husband and wife, are tenants 
by the entirety of a tract of land. They make an 
oral promise to B's niece C to give her the tract. 
B, C and C's husband expend money in building 
a house on the tract and C and her husband take 
possession and live there for several years until B 
dies. The expenditures by B and by C's husband 
are treated like those by C in determining whether 
justice requires enforcement of the promise 
against A. 
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d. Partial enforcement. A promise binding 
under this section is a contract, and full-scale 
enforcement by normal remedies is often 
appropriate. But the same factors which bear on 
whether any relief should be granted also bear 
on the character and extent of the remedy. In 
particular, relief may sometimes be limited to 
restitution or to damages or specific relief 
measured by the extent of the promisee's reliance 
rather than by the terms of the promise. See 88 
84, 89; compare Restatement, Second, Torts 8 
549 on damages for fraud. Unless there is unjust 
enrichment of the promisor, damages should not 

ut romisee 1n a better position than 
performance of the promise would have put him. 
See 88 344, 349. In the case of a promise to make 
a gift it would rarely be proper to award 
consequential damages which would place a 
greater burden on the promisor than 
performance would have imposed. 


Illustrations: 

8. A applies to B, a distributor of radios 
manufactured by C, for a “dealer franchise" to sell 
C's products. Such franchises are revocable at will. 
B erroneously informs A that C has accepted the 
application and will soon award the franchise, 
that A can proceed to employ salesmen and so- 
licit orders, and that A will receive an initial de- 
livery of at least 30 radios. A expends $1,150 in 
preparing to do business, but does not receive the 
franchise or any radios. B is liable to A for the 
$1,150 but not for the lost profit on 30 radios. 
Compare Restatement, Second, Agency 8 329. 


9. The facts being otherwise as stated in Il- 
lustration 8, B gives A the erroneous information 
deliberately and with C's approval and requires 
A to buy the assets of a deceased former dealer 
and thus discharge C's *moral obligation" to the 
widow. C is liable to A not only for A's expenses 
but also for the lost profit on 30 radios. 


10. A, who owns and operates a bakery, de- 
sires to go into the grocery business. He ap- 
proaches B, a franchisor of supermarkets. B states 
to A that for $18,000 B will establish A in a store. 
B also advises A to move to another town and buy 
a small grocery to gain experience. A does so. 
Later B advises A to sell the grocery, which A does, 
taking a capital loss and foregoing expected prof- 
its from the summer tourist trade. B also advises 
A to sell his bakery to raise capital for the super- 
market franchise, saying “Everything is ready to 
go. Get your money together and we are set.” A 
sells the bakery taking a capital loss on this sale 
as well. Still later, B tells A that considerably more 
than an $18,000 investment will be needed, and 
the negotiations between the parties collapse. At 
the point of collapse many details of the proposed 
agreement between the parties are unresolved. 
The assurances from B to A are promises on which 


B reasonably should have expected A to rely, and 
A is entitled to his actual losses on the sales of 
the bakery and grocery and for his moving and 
temporary living expenses. Since the proposed 
agreement was never made, however, A is not 
entitled to lost profits from the sale of the gro- 
cery or to his expectation interest in the proposed 
franchise from B. 


11. Ais about to buy a house on a hill. Before 
buying he obtains a promise from B, who owns 
adjoining land, that B will not build on a particu- 
lar portion of his lot, where a building would ob- 
struct the view from the house. A then buys the 
house in reliance on the promise. B’s promise is 
binding, but will be specifically enforced only so 
long as A and his successors do not permanently 
terminate the use of the view. 


12. A promises to make a gift of a tract of 
land to B, his son-in-law. B takes possession and 
lives on the land for 17 years, making valuable 
improvements. A then dispossesses B, and spe- 
cific performance is denied because the proof of 
the terms of the promise is not sufficiently clear 
and definite. B is entitled to a lien on the land for 
the value of the improvements, not exceeding 
their cost. 


e. Gratuitous promises to procure insurance. 
This Section is to be applied with caution to 
promises to procure insurance. The appropriate 
remedy for breach of such a promise makes the 
promisor an insurer, and thus may result in a 
liability which is very large in relation to the value 
of the promised service. Often the promise is 
properly to be construed merely as a promise to 
use reasonable efforts to procure the insurance, 
and reliance by the promisee may be unjustified 
or may be justified only for a short time. Or it 
may be doubtful whether he did in fact rely. Such 
difficulties may be removed if the proof of the 
promise and the reliance are clear, or if the 
promise is made with some formality, or if part 
performance or a commercial setting or a 
potential benefit to the promisor provide a 
substitute for formality. 


Illustrations: 

13. A, a bank, lends money to B on the secu- 
rity of a mortgage on B's new home. The mort- 
gage requires B to insure the property. At the clos- 
ing of the transaction A promises to arrange for 
the required insurance, and in reliance on the 
promise B fails to insure. Six months later the 
property, still uninsured, is destroyed by fire. The 
promise is binding. 


14. A sells an airplane to B, retaining title to 
secure payment of the price. After the closing A 
promises to keep the airplane covered by insur- 
ance until B can obtain insurance. B could obtain 
insurance in three days but makes no effort to do 
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so, and the airplane is destroyed after six days. A 
is not subject to liability by virtue of the promise. 


f. Charitable subscriptions, marriage 
settlements, and other gifts. One ofthe functions 
of the doctrine of consideration is to deny 
enforcement to a promise to make a gift. Such a 
promise is ordinarily enfor i f the 
promisee's reli t is 
foréseeable and reasonable and involves a 
definite and substantial change of position which 
would not have occurred if the promise had not 
been made. In some cases, however, other 
policies reinforce the promisee’s claim. Thus the 
promisor might be unjustly enriched if he could 
reclaim the subject of the promised gift after the 
promisee has improved it. 

Subsection (2) identifies two other classes of 
cases in which the promisee’s claim is similarly 
reinforced. American courts have traditionally 
favored charitable subscriptions and marriage 
settlements, and have found consideration in 
many cases where the element of exchange was 
doubtful or nonexistent. Where recovery is rested 
on reliance in such cases, a probability of reliance 
is enough, and no effort is made to sort out mixed 
motives or to consider whether partial 
enforcement would be appropriate. 


Illustrations: 

15. A promises B $5000, knowing that B de- 
sires that sum for the purchase of a parcel of land. 
Induced thereby, B secures without any payment 
an option to buy the parcel. A then tells B that he 
withdraws his promise. A's promise is not bind- 
ing. 


16. A orally promises to give her son B a tract 
of land to live on. As A intended, B gives up a 
homestead elsewhere, takes possession of the 
land, lives there for a year and makes substantial 
improvements. A's promise is binding. 


17. A orally promises to pay B, a university, 
$100,000 in five annual installments for the pur- 
poses of its fund-raising campaign then in 
progress. The promise is confirmed in writing by 
A's agent, and two annual installments are paid 
before A dies. The continuance of the fund-rais- 
ing campaign by B is sufficient reliance to make 
the promise binding on A and his estate. 


18. A and B are engaged to be married. In 
anticipation of the marriage A and his father C 
enter into a formal written agreement by which C 
promises to leave certain property to A by will. 
A's subsequent marriage to B is sufficient reliance 
to make the promise binding on C and his estate. 


§ 91. Effect Of Promises Enumerated In 88 82-90 When Conditional 
If a promise within the terms of 88 82-90 is in terms conditional or performable 
at a future time the promisor is bound thereby, but performance becomes due 
only upon the occurrence of the condition or upon the arrival of the specified 


time. 


Illustration: 

1. A owes B a debt of $60, but B's claim is 
barred by the statute of limitations. A promises 
in a signed writing to pay B in satisfaction of the 


claim $5 monthly for a year. The promise is bind- 
ing but B's only right is to the payment of $5 at 
the end of each month. 


§ 92. To Whom Promises Enumerated In 88 82-85 Must Be Made 


The new promise referred to in 88 82-85 is not binding unless it is made to a 
person who is then an obligee of the antecedent duty. 


Comment: 

a. Rationale. The promises referred to in 88 
82-85 are binding without mutual assent or 
consideration. In the absence of consideration or 
reliance, there is need to distinguish between 
promises and expressions of expectation or good 
intention. Even a writing in the form of a promise 
is not effective if it is not delivered to anyone or 
is delivered only to the agent of the writer. An 


informal statement to a third person is likewise 
ineffective, even though words of promise are 
used, until there is communication to the 
promisee or to someone acting on his behalf. But 
a written promise is made when it is mailed to 
the promisee. Compare 8 63. And delivery to a 
third person may have the same effect if no power 
of revocation is reserved and the promisor 
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manifests an intention that the contents of the 
writing be communicated to the promisee. 
Compare $88 101-03. 


Illustrations: 

1. A holds bonds issued by B, a city, which 
are overdue as to principal and interest. B's city 
treasurer writes a letter to B's fiscal agents in an- 
other city, acknowledging B's indebtedness on the 
bonds held by A and instructing the fiscal agents 
to redeem the bonds to the extent of the fund in 
their hands. The letter is not binding as a new 
promise by B to A. 


2. Aowes $5,000 to his daughter B on a note 
which B has lost. A signs and mails a letter to C, a 
bank named as executor in A's will, describing the 
debt and the note and stating that interest has 
been paid to date although not credited on the 
note because of its loss. The letter is binding as a 
new promise from A to B. 


b. Obligees: promisee, beneficiary and surety. 
The new promise must be made to a person to 
whom the antecedent duty runs at the time of the 
new promise. Where the duty was created by a 
contract for the benefit of a third person, both 
the original promisee and the beneficiary may be 
obligees. See 88 305-06. If there are several 
obligees of the same duty, a new promise to one 
may be binding for the benefit of all. A surety of 
the promisor is an obligee to the extent of any 
right to exoneration which would exist in the 
absence of the defenses referred to in 88 82-85. 
See Restatement of Security 88 108, 112. 


illustration: 

3. Aowes B $500 on a negotiable note. C, an 
indorser of the note, was duly charged at matu- 
rity. B's rights against A and C are barred by the 
statute of limitations. A promises C to pay B the 
amount of the note. The promise is binding for 
the benefit of B. 


c. Obligees: assignor, assignee and 
distributee. When an obligation is assigned or 
transferred by operation of law the assignee or 
transferee becomes an obligee and a new promise 
to him is binding. In some cases the assignor may 
also be an obligee, as where he retains a beneficial 
interest after making an assignment as collateral 
security. In other cases the assignor may act as 
agent of the assignee. In cases of transfers to a 
trustee or other representative there may be 
ambiguity as to who is an obligee, and a new 
promise to one beneficially interested in the 
obligation may be binding. Thus after the death 
of an obligee a new promise to a distributee of 
his estate may be binding. 


Illustrations: 

4. A, induced by B's fraud, contracts to pay 
B $100. B assigns to C who knows of the fraud. A 
with knowledge of the fraud now promises C to 
pay C $100 as promised originally to B. The prom- 
ise to C is binding. 


5. A owes B $500 on a negotiable promis- 
sory note. B's right against A is barred by the stat- 
ute of limitations. A promises B to pay the note. 
Subsequently B indorses the note to C. C may re- 
cover from A. 


6. Ais an indorser of a negotiable note which 
is dishonored by the maker. The holder B fails to 
give due notification of dishonor to A. Subse- 
quently A promises B to pay the note. B transfers 
the note to C. C, though ignorant of the promise 
at the time of the transfer, may recover upon it. 


7. A owes his father B a $500 debt barred by 
the statute of limitations. B dies intestate, and A 
is appointed administrator. A then promises his 
sister C to pay the debt. The promise is binding 
for the benefit of B's estate. 


§ 93. Promises Enumerated In 88 82-85 Made In Ignorance Of Facts 
A promise within the terms of 88 82-85 is not binding unless the promisor 
knew or had reason to know the essential facts of the previous transaction to 
which the promise relates, but his knowledge of the legal effect of the facts is 


immaterial. 


Illustrations: 

1. A secures from B a promise to pay $100 
by fraudulently representing that a watch given 
as consideration for the promise is made of gold. 
B, knowing the facts but not knowing that A's 
fraud justifies him in avoiding the transaction, 
promises to pay the $100. The promise is bind- 
ing. 


2. A, an indorser of a note, did not receive 
due notification of its dishonor by the maker. 
Subsequently, in ignorance of the fact that the 
lack of notification had discharged him, A prom- 
ises B, the holder of the note, to pay it. The prom- 
ise is binding. 
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§ 94. Stipulations 


A promise or agreement with reference toa pending judicial proceeding, made 
by a party to the proceeding or his attorney, is binding without consideration. 
By statute or rule of court such an agreement is generally binding only 

(a) if it is in writing and signed by the party or attorney, or 

(b) if it is made or admitted in the presence of the court, or 

(c) to the extent that justice requires enforcement in view of material change 
of position in reliance on the promise or agreement. 


Comment: 

a. Consideration. Such agreements as are 
within the rules stated in the Section are called 
stipulations. Stipulations with respect to matters 
of form and procedure serve the convenience of 
the parties to litigation and often serve to simplify 
and expedite the proceeding. In some cases they 
are supported by the policy of favoring 
compromise in order to reduce the volume of 
litigation. Hence they are favored by the courts 
and enforced without regard to consideration. 

b. Formality. Statutes or rules of court in most 
jurisdictions require stipulations to be in writing. 
In some States other formalities, such as filing in 
court, are also required. Such requirements 
relieve the courts of the duty to decide unseemly 
disputes between attorneys whose memories 
differ as to the terms of the agreement, disputes 
which would often be highly technical, time- 
consuming, and collateral to the matter in 
litigation. But a lawyer must comply with local 
customs of courtesy and practice unless he gives 
timely notice of his intent not to comply. 


American Bar Association, Code of Professional 
Responsibility, Disciplinary Rule 7-106(c)(5). 
Thus, it appears that it is dishonorable for an 
attorney to avoid performance of an agreement 
fairly made because it is not reduced to writing. 
Cf. American Bar Association, Former Canons of 
Professional Ethics 25. Admitted stipulations and 
stipulations made in open court are enforced 
without regard to form. And where a stipulation 
has been acted on, the court will not let a party 
take unfair advantage of the action he has 
induced. See 8 90. 


Illustration: 

1. Aowes a debt to B secured by a mortgage. 
In foreclosure proceedings A signs and files in 
court a stipulation waiving service of all papers, : 
relying on B's oral promise to bid the amount of 
the debt and costs at a sale of the mortgaged pre- 
mises. At the sale B bids less and a judgment is 
entered against A for the deficiency. Notwith- 
standing a rule of court requiring a writing, the 
court may order a resale on A's application. 
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- Topic 3. Contracts Under Seal; 
Writing As A Statutory Substitute For The Seal 


Introductory Note 


As stated in 8 6 not only contracts under seal but also recognizances, negotiable instruments and documents 
and letters of credit are subject to special rules depending on their formal characteristics. This Topic states the 
special rules relating to the formation of a contract under seal and some of the statutory rules which have 
replaced them in many States. The law governing the others is largely statutory; in particular, negotiable 
instruments and documents and letters of credit are within the scope of the Uniform Commercial Code. 

Decay of the seal. In medieval England, partly because of widespread illiteracy, documents were commonly 
authenticated by sealing without signature. At that time the sealing of an instrument was an impressive formality, 
involving the affixing of wax with an impression, and a sealed instrument was nearly immune from attack in the 
common-law courts, although relief was given by courts of equity in cases of fraud, payment and the like. In the 
United States the history of the seal has been one of erosion of the formality until it can be met by a printed 
form. By statute and decision the contract under seal has been assimilated more and more to other contracts, 
and with the merger of law and equity some of the traditional rules survive only for the purpose of determining 
whether a particular issue is to be tried to a jury or to the court. Where the seal is still recognized, its principal 
legal consequence is often the application of a longer statute of limitations. Meanwhile, literacy has become 
almost universal, the personal signature is widely used for the purpose of authentication, and the seal has come 
to seem archaic. 


§ 95. Requirements For Sealed Contract Or Written Contract Or Instrument 
(1) In the absence of statute a promise is binding without consideration if 
(a) itis in writing and sealed; and 
(b) the document containing the promise is delivered; and 
(c) the promisor and promisee are named in the document or so described as 
to be capable of identification when it is delivered. 

(2) When a statute provides in effect that a written contract or instrument is 
binding without consideration or that lack of consideration is an affirmative 
defense to an action on a written contract or instrument, in order to be subject 
to the statute a promise must either 

(a) be expressed in a document signed or otherwise assented to by the promisor 
and delivered; or 

(b) be expressed in a writing or writings to which both promisor and promisee 
manifest assent. 


Comment: 


a. Rationale. The explanation of these commonly signed, but a written contract may 


requirements is given in 88 96-109. The 
nonexistence of one or more of them does not 
preclude the formation of a contract binding as a 
bargain under § 17. 

b. "Written." The word *written" and the word 
*writing" not only in the present Section but 
throughout the Restatement include printing, 
typewriting or any other intentional reduction to 
tangible form. Compare Uniform Commercial 
Code 8 1-201(46). "Written contract" includes 
contracts under seal, negotiable instruments and 
documents, and letters of credit. It may also 
include contracts embodied in more than one 
document. 

c. Signature. A contract under seal is almost 
invariably signed, but such a contract is possible 
without signature. Written contracts are also 


consist of an exchange of correspondence, of a 
letter written by the promisee and assented to by 
the promisor without signature, or even ofa 
memorandum or printed document not signed 
by either party. Statutes relating to written 
contracts are often expressly limited to contracts 
signed by one or both parties. See, e.g., Chapter 
5. Whether such a limitation is to be implied 
when not explicit depends on the purpose and 
context. 

d. Delivery. The moment of effectiveness of a 
contract under seal is defined in terms of 
*delivery" rather than in terms of offer and 
acceptance or manifestation of mutual assent. 
Where a written contract is binding without 
consideration the same definition is appropriate, 
and 88 101-03 on delivery therefore apply to 
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written promises, sealed or unsealed. In such 
cases the rule of § 104, that no acceptance is 
necessary, is also applicable. 

e. Acceptance of promisee. Contracts under 
seal often embody all or part of a bargain. It is 
then ordinarily understood that neither party is 
bound until both have manifested assent, and the 
law gives effect to that understanding under the 
rules stated in §§ 105-07. Where consideration 
is required by law either for a contract under seal 
or for a written contract, a manifestation of 
mutual assent is part of the requirement. See § 
71. Section 104 is therefore inapplicable where 
consideration is required, even though there may 
be a presumption of consideration; but $88 105- 
07 do apply. In such cases, as stated in Subsection 


8 96. What Constitutes A Seal 


(2) of this Section, an unsealed written contract 
may be formed without delivery of a document. 

f. Other rules relating to sealed instruments. 
As is indicated in the Introductory Note to this 
Topic, in medieval England the seal had 
numerous consequences other than that stated 
in this Section. Although those consequences 
have been modified by statute and decision, some 
of them persist to some extent in States which 
still recognize the seal. See, e.g., Restatement, 
Second, Agency 88 151, 191, on the extent to which 
a principal is bound by an instrument sealed by . 
his agent. Rules with respect to such 
consequences are stated in appropriate places in 
this Restatement. See, e.g., 8 303 on third party 
beneficiaries. 


(1) A seal is a manifestation in tangible and conventional form of an intention 


that a document be sealed. 


(2) A seal may take the form of a piece of wax, a wafer or other substance 
affixed to the document or of an impression made on the document. 

(3) By statute or decision in most States in which the seal retains significance 
a seal may take the form of a written or printed seal, word, scrawl or other 


sign. 
Comment: 

a. Historical note. The use of the seal in 
England seems to have begun after the Norman 
Conquest, spreading from royalty and a few of 
the nobility to those of lesser rank. Originally a 
seal often consisted of wax bearing the imprint 
of an individualized signet ring, and in the 
seventeenth century Lord Coke said that wax 
without impression was not a seal. But in the 
United States the courts have not required either 
wax or impression. Impressions directly on the 
paper were recognized early and are still common 
for notarial and corporate seals, and gummed 
wafers have been widely used. In the absence of 
statute decisions have divided on the 
effectiveness of the written or printed word “seal,” 
the printed initials ^L.S." (locus sigilli, meaning 
place of the seal), a scrawl made with a pen (often 
called a “scroll”) and a recital of sealing. Most 
states in which the seal is still recognized now 
have statutes giving effect to one or more such 
devices. 

b. Extrinsic circumstances. In the early law a 
contract under seal was treated as a grant rather 
than a promise, and the document was treated 
as the obligation rather than as evidence of it. It 
is still sometimes said that whether a document 
is under seal is to be determined from the 


document itself, without recourse to extrinsic 
circumstances. But a document which bears a 
seal does not establish its own authenticity. 
Evidence of extrinsic circumstances may be 
necessary to show that a promisor affixed or 
adopted a seal and that the document was 
delivered. See 88 98, 102. It may be shown that a 
seal was accidentally or wrongfully removed, or 
even, as a ground for equitable relief, that sealing 
was omitted by accident or mistake. Similarly, 
where the printed word "seal" or the scrawl of a 
pen may serve as a seal if so intended, the 
circumstances may be relevant to the question 
whether it manifests such an intention. 


Illustrations: 

1. A signs a written promise to B and after 
his signature attaches a gummed wafer. The docu- 
ment contains no recital that it is sealed. In the 
absence of circumstances manifesting a contrary 
intention, it is inferred from A's act that he in- 
tended the wafer to serve as a seal. 


2. A signs a written promise to B and after 
his signature adds a dash or wavy line. The docu- 
ment contains no recital that it is sealed. Even 
though a seal may consist of a pen scrawl, these 
facts are insufficient to establish a contract un- 
der seal. 
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3. The facts being otherwise as stated in Il- 
lustration 2, the document recites that it is under 


S 97. When A Promise Is Sealed 


seal. The court may infer that the dash or line is a 
seal. 


A written promise is sealed if the promisor affixes or impresses a seal on the 


document or adopts a seal already thereon. 


Comment: 

a. Scope. The rule stated in this Section is 
appropriate to the traditional type of seal 
referred to in 8 96(2). Adoption is also 
appropriate where a written or printed word or 
sign is recognized as stated in 8 96(3). Where so 
recognized, writing by the promisor has the 
same effect as the affixing or impressing of the 
traditional seal. 


§ 98. Adoption Of A Seal By Delivery 


Illustration: 

1. A signs a written promise to B. B, without 
A's knowledge, affixes a wafer after A's signature. 
Inspection of the document indicates that the 
wafer is a seal, but as A neither affixed nor 
adopted it, he is not bound by a promise under 
seal. 


Unless extrinsic circumstances manifest a contrary intention, the delivery of 
a written promise by the promisor amounts to the adoption of any seal then 
on the document which has apparent reference to his signature or to the 
signature of another party to the document. 


Comment: 

a. Adoption. The adoption of a seal may be 
shown or negated by any relevant evidence as to 
the intention manifested by the promisor. This 
Section states the inference to be drawn in a 
common type of case. Very often the inference is 
strengthened by a recital of sealing contained in 
the document. See § 100. Where the promisor 
manifests a contrary intention, the rules stated 
in § 20 are applicable. 


Illustrations: 

1. À signs and delivers a written promise to 
B, his signature being immediately in front of the 
word “seal,” which has been previously printed 
or written there by another person. Unless A 
manifests a contrary intention, he thereby adopts 
the seal and makes a contract under seal. 


2. A, B and C sign a written promise in that 
order, and C affixes a seal after his signature. 
Thereafter A, B and C deliver the document. It is 
inferred that A and B adopt the seal. But if the 
promisee knows or has reason to know that A has 
a contrary intention, the seal is not adopted by A. 


§ 99. Adoption Of The Same Seal By Several Parties 


Any number of parties to the same instrument may adopt one seal. 


Illustration: 

1. A, B, C and D sign a subscription paper by 
which each agrees to pay a sum set opposite his 
name. There is one seal on the document which 
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the subscribers adopts.” The promise of each of 
the subscribers is under seal. 
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8 100. Recital Of Sealing Or Delivery 


A recital of the sealing or of the delivery of a written promise is not essential 
to its validity as a contract under seal and is not conclusive ofthe fact of sealing 
or delivery unless a statute makes a recital of sealing the equivalent of a seal. 


Comment: 

a. Recital not required. When the seal 
consisted of an individualized impression on wax, 
a recital was unnecessary to show whether sealing 
was intended, and delivery seems originally not 
to have been required. The practice is common 
to recite sealing and delivery, but the recital is 
not an independent requirement. Recital is 
sometimes required where a scrawl or other 
substitute for the more formal seal is recognized, 
but even in such cases the prevailing view is that 
the recital is not essential. 


§ 101. Delivery 


b. Recital not conclusive. A recital may give 
meaning to a manifestation of intention, 
indicating that a dash or scrawl after a signature 
is intended as a seal or that a promisor intends 
to adopt a seal affixed by another party. See 88 
96-99. By statute or decision in some states a 
recital of sealing is the equivalent of a seal. 
Otherwise, however, recitals are often false, and 
their falsity may be shown by any relevant 
evidence. In particular, a recital of delivery 
printed on a document commonly indicates only 
that a party signing the document then intended 
to deliver it. 


A written promise, sealed or unsealed, may be delivered by the promisor in 
escrow, conditionally to the promisee, or unconditionally. 


Comment: 

a. Delivery. This Section states how the 
requirement of delivery stated in 8 95 may be met. 
Unconditional delivery is the subject of 8 102, and 
conditional delivery to the promisee and delivery 
in escrow are the subject of 8 103. 


Illustration: 

1. A delivers to B a sealed promise naming B 
or C as promisee. There is a present contract un- 
der seal, whether or not the promisee knows of 
the promise. If the delivery is conditional or in 
escrow, the contract is conditional. 


§ 102. Unconditional Delivery 


b. Return promise. A promisor cannot by 
delivering a document impose on the promisee a 
duty to perform a return promise stated in the 
document; there must be a manifestation of 
assent by the promisee. Whether there is a 
delivery in such a case and if so whether it is 
conditional or unconditional depend on the rules 
stated in §§ 105-07. 


A written promise is delivered unconditionally when the promisor puts it out 
of his possession and manifests an intention that it is to take effect at once 


according to its terms. 


Comment: 

a. Transfer of possession without delivery. 
“Delivery” is often used in the sense of voluntary 
transfer of possession. See Uniform Commercial 
Code § 1- 201(14). But as it is used in this Section 
more is required. There is no delivery if the 
promisor manifests an intention to reserve a 
power of revocation. Thus manual tradition to the 


promisor’s own servant or agent is not delivery; 
nor is a transfer of possession for the purpose of 
inspection or discussion, for use as a sample or 
model, or merely for safekeeping. But mailing to 
the promisee is sufficient if the promisor 
manifests an intention that the promise take 
immediate effect. Compare 8 63. 
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Illustrations: 

1. A hands to B a sealed promise by A in 
which C is named as promisee, and requests B to 
give the document to C unless B receives contrary 
instructions from A. There is no delivery and no 
contract under seal until the document is deliv- 
ered to C. 


2. A signs and seals a written promise to 
make a gift to B and deposits the document in the 
mail addressed to B. There has been a delivery, 
and unless consideration is required the promise 
is binding even though A dies before B receives 
the document. 


b. Retention of possession by promisor. In 
England and in some States a manifestation of 
intention that a document take effect 
immediately is the equivalent of delivery. Where 
there is consideration and a manifestation of 
mutual assent in such circumstances, there may 
be a contract binding as a bargain. See § 57. 
Otherwise, however, tradition requires that the 
promisor put the document out of his possession. 


But the change of possession need not be 
permanent; a delivery for the purpose of public 
recording, for example, may suffice even though 
the document is then redelivered to the promisor. 


Illustrations: 

3. A signs and seals a written promise to B 
and deposits the document in the drawer of his 
own desk, saying to B and to a third person as he 
does so that he intends the promise to be imme- 
diately binding. There has been no delivery. 


4. A delivers to B a sealed promise by A in 
which B is named as promisee. On receiving the 
document B returns it to A, saying “Please keep it 
for me." The return does not impair the effective- 
ness of the delivery. 


c. Unconditional delivery of conditional 
promise. This Section refers to the unconditional 
delivery of a document. The promise contained 
in the document may be conditional or 
unconditional. If the promise is conditional it 
may create a conditional duty even though it 
takes immediate effect. See 8 224. 


§ 103. Delivery In Escrow; Conditional Delivery To The Promisee 


(1) A written promise is delivered in escrow by the promisor when he puts it 
into the possession of a person other than the promisee without reserving a 
power of revocation and manifests an intention that the document is to take 
effect according to its terms upon the occurrence of a stated condition but not 
otherwise. 

(2) A written promise is delivered conditionally to the promisee when the 
promisor puts it into the possession of the promisee without reserving a power 


of revocation and manifests an intention that the document is to take effect 
according to its terms upon the occurrence of a stated condition but not 


otherwise. 


(3) Delivery of a written promise in escrow or its conditional delivery to the 
promisee has the same effect as unconditional delivery would have if the 
requirement of the condition were expressed in the writing. 

(4) In the absence of a statute modifying the significance of a seal, delivery of 
a sealed promise in escrow or its conditional delivery to the promisee is 


irrevocable for the time specified by 


the promisor for the occurrence of the 


condition, or, if no time is specified, for a reasonable time. 


Comment: 

a. Escrow. Like “scroll” and “scrawl,” the word 
“escrow” is derived from the Norman-French 
word for a writing or a written instrument. It has 
come in practice to refer to a security device: one 
or both parties to a transaction deposit property 
or an instrument with a third party until some 
condition has occurred. The property or 
instrument may be referred to as “the escrow’; 
the delivery is said to be “in escrow.” 


b. Effect of delivery in escrow. Where the 
owner of property delivers in escrow the property 
or an instrument of transfer, the title to the 
property does not pass until the condition has 
occurred, but the delivery is irrevocable and 
creates immediate conditional rights in the 
transferee. Where the owner manifests an 
intention that the transferee is to hold the 
property in trust, a trust may be created at the 
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time of the delivery in escrow. See Restatement, 
Second, Trusts 8 32, Comment d. Delivery in 
escrow of a promise under seal is similarly 
irrevocable where the seal retains its common- 
law effect. Thus the delivery creates immediate 
conditional rights in the promisee, and the device 
may be used to create an option contract in which 
the promisee has the option. See 88 25, 87. 


Illustration: 

1. A delivers to B a sealed promise to pay C 
$10,000, stating that it is delivered in escrow and 
is to be delivered to C if C within ten days depos- 
its with B a deed to a parcel of land. In the ab- 
sence of statute A has made an option contract 
under seal which cannot be revoked during the 
ten-day period. 


c. Reservation of power of revocation. If the 
promisor reserves a power to revoke the delivery 
or if the delivery is made conditional on his own 
future manifestation of assent, his purported 
promise is illusory just as it would be if such a 
term were expressed in the writing. See 88 2, 76, 
77. The person to whom delivery is made is then 
an agent of the promisor rather than an escrow 
holder, and there is no contract until either the 
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promisor or his agent acts further. See 
Restatement, Second, Agency 8 14D. Unless there 
is a manifestation of donative intent or an 
agreement between promisor and promisee, the 
entrusting of an instrument to a third person for 
delivery to the promisee upon the performance 
of an act by the promisee ordinarily creates a 
revocable agency rather than an escrow. 

d. Conditional delivery to the promisee. A 
written promise may be delivered to the promisee 
on terms substantially like those of a delivery in 
escrow, and the legal effect is substantially the 
same. But such a transaction is not ordinarily 
referred to as a delivery in escrow, since it does 
not afford the security to the promisor of 
possession by an impartial third person. See 8 
217 and Comment b to that Section. 


Illustration: 

2. A delivers to B a sealed promise in which 
B is named as promisee, stating that the docu- 
ment is not to take effect unless B shall first erect 
a certain fence, and that the fence must be erected 
by July 1. In the absence of statute A cannot re- 
voke the delivery until B has had the time speci- 
fied for building the fence. 


§ 104. Acceptance Or Disclaimer By The Promisee 
(1) Neither acceptance by the promisee nor knowledge by him of the existence 
of a promise is essential to the formation of a contract by the delivery of a 
written promise which is binding without consideration. 
(2) A promisee who has not manifested assent to a written promise may, within 
a reasonable time after learning of its existence and terms, render it inoperative 


by disclaimer. 


(3) Acceptance or disclaimer is irrevocable. 


Comment: 

a. Acceptance. It is sometimes said that 
acceptance of a promise which is beneficial to the 
promisee is presumed. But the “presumption” 
cannot be rebutted in the cases governed by the 
rule stated in Subsection (1), and a more accurate 
form of statement is that acceptance is 
unnecessary. Compare 88 306, 327. Thus a 
promise under seal to make a gift to a person 
without capacity to assent by reason of infancy 
or mental illness is not revoked by the death of 
the promisor, and may be accepted thereafter. 
But Subsection (1) is applicable only to promises 
binding without consideration; where by statute 
a seal merely raises a presumption of 
consideration, proof of failure to accept may 
rebut the presumption. 


The promise may of course be explicitly 
conditional on an acceptance by the promisee, 
or such a condition may be imposed by the terms 
of delivery under 8 103. Where a return promise 
is contemplated, such a condition may be 
implied, or the promisor may manifest an 
intention to create an option contract pending 
acceptance by return promise. The rules 
governing cases where an acceptance is 
contemplated are stated in 88 105-07. 


Illustration: 

1. A makes a promise to B under seal, and 
unconditionally delivers the document to C, an 
independent third person, as a present contract. 
It is immediately operative according to its terms 
and remains so unless B disclaims within a rea- 
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sonable time after learning of its existence and 
terms. 


b. Disclaimer. An offeree is entitled to reject 
an offered benefit, whether or not there is a 
related burden. See § 38. Where no return 
promise is invited, there is no problem of 
justifiable reliance by the promisor, and a 
disclaimer by the promisee is effective in 
accordance with his manifested intention. See § 
53(3). No particular formality is required for 
disclaimer, and its usual effect is the same as if 
no promise had been made. But once the 
promisee has manifested assent, either before or 


after the making of the promise, disclaimer is 
effective only if the requirements are met for 
discharge of a contractual duty. Compare § 37. 


Illustration: 

2. À seals and delivers to B a written prom- 
ise to C to transfer Blackacre to C, stating at the 
time that the promise is to be enforceable only 
when C shall marry X. On learning of the prom- 
ise either before or after marrying X, C notifies 
either A or B that he refuses the benefit of the 
promise. The contract under seal is discharged, 
and an intervening conveyance by A to D is vali- 
dated even though D knew of the contract. 


§ 105. Acceptance Where Return Promise Is Contemplated 
Where a conveyance or a document containing a promise also purports to 
contain a return promise by the grantee or promisee, acceptance by the grantee 
or promisee is essential to create any contractual obligation other than an 
option contract binding on the grantor or promisor. 


Comment: 

a. Exchange of promises. Where one promise 
isto be exchanged for another, it is essential that 
each promisor manifest assent. Compare 88 17, 
50. Moreover, it is ordinarily not contemplated 
that one promise shall be made without the other. 
But if consideration is given or is not required 
andan intention is manifested to create an option 
contract, one promise may be made irrevocable, 
the promisee remaining free to accept or reject. 
See 8 25. The intention may be manifested either 
by the terms of the document or by the terms on 
which it is delivered. 


Illustrations: 

1. A signs and seals a document containing 
promises by him and by B and hands it to B for 
execution. Until B executes it, neither party is 
bound. 


2. Asigns and seals a written promise to pay 
B $30,000 on B’s completion of a building and 
delivers the document to C, instructing C that the 
promise is to be irrevocable for 30 days and is to 


be effective thereafter only if within that time B 
files with C specified written promises and other 
documents. A is bound by an option contract. 


b. Promise by grantee. The same principles 
apply to a promise by the grantee contained in a 
conveyance. Compare § 55. The grantee is not 
bound unless he accepts, and ordinarily the 
grantor is not bound before the grantee accepts. 
But if the grantor, either in the conveyance or in 
the terms on which it is delivered, manifests an 
intention that the conveyance shall be irrevocable 
pending acceptance, delivery may have that 
effect. 


Illustration: 

3. A makes a deed of conveyance of Blackacre 
to his son B. The deed contains this clause: "This 
conveyance is subject to a mortgage of $10,000 
to D which the said B assumes and agrees to pay." 
A delivers the deed unconditionally to C to hold 
on behalf of B. B is subject to no duty to pay the 
mortgage unless he accepts the deed. 
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8 106. What Amounts To Acceptance Of Instrument 
Acceptance of a conveyance or of a document containing a promise is a 
manifestation of assent to the terms thereof made, either before or after 
delivery, in accordance with any requirements imposed by the grantor or 
promisor. If the acceptance occurs before delivery and is not binding as an 
option contract, it is revocable until the moment of delivery. 


Comment: 

a. Manifestation of assent. Acceptance of a 
promise under seal or a conveyance is the 
acceptance of an offer if the acceptance is made 
after delivery. Compare 8 50. An acceptance 
before delivery can be thought of as an offer 
accepted by the delivery. Compare § 24. In either 
case the effect of misunderstanding is governed 
by the principles stated in 8 20. 


Illustration: 

1. The facts being otherwise as stated in Il- 
lustration 3 to 8 105, C hands the deed to B and B 
takes it without objection. Unless A or C has rea- 
son to know that B is ignorant of the clause relat- 
ing to the mortgage, B is bound by a contract to 
pay the mortgage debt. The question whether the 
contract is voidable by reason of such ignorance 
is governed by the rules stated in Chapters 6 and 
7 on mistake, misrepresentation, duress and un- 
due influence. 


b. Acceptance before delivery. Like other 
Offers, a manifestation of assent to a promise 
under seal or conveyance to be delivered in the 
future is ordinarily revocable. Compare 8 42. But 
such an acceptance in advance may be irrevocable 
by virtue of a seal or consideration. See 8 25. In 
any event delivery of the instrument terminates 
the power of revocation. 


Illustration: 

2. A and B agree orally that A shall transfer 
to B Blackacre, which is subject to a mortgage, 
that the deed shall contain a promise by B to pay 
the mortgage debt, and that the deed may be de- 
livered to C on B's behalf. A makes and delivers 
to Ca deed in accordance with the oral agreement. 
There has been acceptance by B, and though he 
refuses to take the deed from C, he is bound by a 
contract to pay the mortgage debt. 


§ 107. Creation Of Unsealed Contract By Acceptance By Promisee 
Where a grantee or promisee accepts a sealed document which purports to 
contain a return promise by him, he makes the return promise. But if he does 
not sign or seal the document his promise is not under seal, and whether it is 
binding depends on the rules governing unsealed contracts. 


Illustration: 

1. Aowes B a liquidated debt of $200. A pre- 
pares and signs and seals a writing in duplicate, 
which states a promise on his part to pay $100 
immediately and a promise on B's part to forbear 
for a year any attempt to collect the remaining 
$100 on account of the debt. A sends the dupli- 
cates to B by mail with a letter saying “If you care 


to accept my proposition sign these papers and 
return one to me." B with intent to accept the 
proposition retains one copy and returns the other 
with a letter saying "I accept your proposition," 
but does not sign or seal either writing. His prom- 
ise to forbear is inoperative for failure to comply 
with A's offer. 
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8 108. Requirement Of Naming Or Describing Promisor And Promisee 
A promise under seal is not binding without consideration unless both the 


promisor and the promisee are named in the document or so described as to 
be capable of identification when it is delivered. 


Comment: 

a. Historical Note. In the common-law courts 
of medieval England the sealed instrument was 
treated as almost complete in itself, and evidence 
of extrinsic circumstances was not permitted 
even to show that the instrument was voidable 
for fraud. A different view was taken in equity, 
and in modern times extrinsic evidence may be 
relevant to show conditional delivery or for a 
variety of other purposes. The rule of this Section 
is a remnant of the former strictness, and it may 
not be followed where the law of seals has been 
changed by statute or decision. Compare 
Restatement, Second, Agency 88 151, 191, 296, 
under which a principal is not a party to a sealed 
instrument unless he appears in the instrument 
as a party. Where the seal is not essential to the 
validity of the contract, it may be treated as 
superfluous, and a party not named in the writing 
may then have rights or duties under the rules 
governing unsealed contracts. 


Illustrations: 

1. A promise under seal purporting to be by 
“the eldest son of A,” is duly sealed and delivered 
by B under this description without the use of his 


own name. B is at the time the eldest son of A. 
The promise is operative as a contract under seal 
by him. The fact that before the time for perfor- 
mance the eldest living son of A, owing to the 
death of B, is a different person, does not alter 
this effect or make the instrument binding upon 
the survivor. 


2. A promise purporting to be made by who- 
ever may be the eldest son of A at the time when 
performance thereof is due, though sealed and 
delivered by the son who ultimately turns out to 
be the eldest at the time of the promised perfor- 
mance, is not his contract under seal. 


3. A promise under seal to whoever shall be 
the wife of A at the time when performance of the 
promise is due, is not a contract under seal with 
the person who ultimately fulfills that description, 
though she is A's wife at the time when the writ- 
ing is delivered, as well as when performance is 
due. 


4. A gives an option under seal to B. B is act- 
ing on behalf of C, but C's name does not appear 
in the instrument. Within the time limited in the 
option B accepts by an unsealed writing delivered 
to A. C is bound by an unsealed contract created 
by the unsealed acceptance by B. 


§ 109. Enforcement Of A Sealed Contract By Promisee Who Does Not Sign 


Or Seal It 


The promisee of a promise under seal is not precluded from enforcing it as a 
sealed contract because he has not signed or sealed the document, unless his 
doing so was a condition of the delivery, whether or not the document contains 


a promise by him. 


Comment: 

a. Failure to sign or seal. Other circumstances 
(as indicated by §§ 105 and 107) than the fact that 
the promisee has not signed or sealed the 
document may prevent the promisee from 


acquiring a right, but the failure to sign or seal 
does not itself have this effect, unless such an act 
is made a condition when the document is 
delivered. 
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Chapter 5. The Statute Of Frauds 


Statutory Note 


The English statute. The English Statute of Frauds, entitled “An Act for the Prevention of 
Frauds and Perjuries," 29 Charles II, c. 3, was enacted in 1677. Sections 4 and 17, dealing 
with contracts, were as follows: 

8 4. E no action shall be brought whereby to charge any executor or administrator upon 
any special promise, to answer damages out of his own estate; (2) or whereby to charge the 
defendant upon any special promise to answer for the debt, default or miscarriages of another 
person; (3) or to charge any person upon any agreement made upon consideration of marriage; 
(4) or upon any contract or sale of lands, tenements or hereditaments, or any interest in or 
concerning them; (5) or upon any agreement that is not to be performed within the space of 
one year from the making thereof; (6) unless the agreement upon which such action shall 
be brought, or some memorandum or note thereof, shall be in writing, and signed by the 
party to be charged therewith, or some other person thereunto by him lawfully authorized." 

8 17. “... no contract for the sale of any goods, wares and merchandises, for the price of ten 
pounds sterling or upwards, shall be allowed to be good, except the buyer shall accept part of 
the goods so sold, and actually receive the same, or give something in earnest to bind the 
bargain, or in part of payment, or that some note or memorandum in writing of the said 
bargain be made and signed by the parties to be charged by such contract, or their agents 
thereunto lawfully authorized." 

Section 17 was replaced by § 4 of the Sale of Goods Act, 1893, and the fourth clause of 8 4, 
relating to land contracts, was replaced by § 40 of the Law of Property Act, 1925. The rest of 
§ 4, together with § 4 of the Sale of Goods Act, was repealed in 1954 by the Law Reform 
(Enforcement of Contracts) Act, 2 & 3 Eliz. II, c. 34, except for contracts of suretyship. 

American statutes. Section 4 of the English statute was generally copied in the United 
States, and the American statutes remain in force. In Maryland and New Mexico the English 
statute is in force by judicial decision. All the other states but Louisiana have statutes 
similar to the English statute, with some provisions omitted in a few states. 


§ 110. Classes Of Contracts Covered 
(1) The following classes of contracts are subject to a statute, commonly 
called the Statute of Frauds, forbidding enforcement unless there is a 
written memorandum or an applicable exception: 
(a) a contract of an executor or administrator to answer for a duty of his 
decedent (the executor-administrator provision); 
(b) a contract to answer for the duty of another (the suretyship provision); 
(c) a contract made upon consideration of marriage (the marriage 
provision); 
(d) a contract for the sale of an interest in land (the land contract 
provision); 
(e) a contract that is not to be performed within one year from the making 
thereof (the one-year provision). 
(2) The following classes of contracts, which were traditionally subject to 
the Statute of Frauds, are now governed by Statute of Frauds provisions of 
the Uniform Commercial Code: 
(a) a contract for the sale of goods for the price of $500 or more (Uniform 
Commercial Code 8 2-201); 
(b) a contract for the sale of securities (Uniform Commercial Code 8 8-319); 
(c) a contract for the sale of personal property not otherwise covered, to 
the extent of enforcement by way of action or defense beyond $5,000 in 
amount or value of remedy (Uniform Commercial Code § 1-206). 
(3) In addition the Uniform Commercial Code requires a writing signed by 
the debtor for an agreement which creates or provides for a security interest 
in personal property or fixtures not in the possession of the secured party. 
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(4) Statutes in most states provide that no acknowledgment or promise is 
sufficient evidence of a new or continuing contract to take a case out of the 
operation of a statute of limitations unless made in some writing signed 
by the party to be charged, but that the statute does not alter the effect of 


any payment of principal or interest. 


(5) In many states other classes of contracts are subject to a requirement 


of a writing. 


Comment: 

a. Classes of contracts. The five classes of 
contracts listed in Subsection (1) were 
included in different language in 8 4 of the 
English Statute of Frauds, enacted in 1677. 
The English Statute was repealed in 1954 
except for the suretyship and land contract 
provisions. Subsections (2) and (3) refer to 
four separate Statute of Frauds sections found 
in the Uniform Commercial Code, which 
displace 8 4 of the Uniform Sales Act and 8 17 
of the English statute. The Code sections are 
not elaborated in this Restatement. 
Subsection (4) is a statement of a provision of 
Lord Tenterden’s Act, 1828, which has been 
widely copied in the United States. As to the 
extent of enactment of these and other 
similar statutes, see the Statutory Note 
preceding this Section. The formal contracts 
referred to in § 6 of this Restatement are not 
affected by the Statute of Frauds, but in some 
cases are subject to separate statutes 
containing formal requirements. 

b. Overlap of classes. The clauses of the 
English statute apply separately; one 
contract may be within more than one clause 
of the statute, and facts which except it from 
one class may not except it from another. 
Thus contracts in consideration of marriage 
or for the sale of land or goods may also be 
contracts not to be performed within a year, 
and the statutory requirements in one clause 
may be satisfied and those of another clause 
unsatisfied. 


Illustration: 

1, A and B orally agree to marry 
three years later. The contract is unen- 
forceable because not to be performed 
within a year, even though it is excepted 
from the provision for contracts in con- 
sideration of marriage. 


c. Variations in the statutes. The English 
Statute of Frauds and many American 
statutes take the form, “No action shall be 
brought whereby to charge ... unless ....” In 
some states non-complying contracts are said 
to be “void” or “invalid” or “not binding,” 
but in spite of such differences there is much 
similarity in the interpretation given. Lord 
Tenterden’s Act and statutes modeled on it, 
however, are generally construed to require 
the acknowledgment or promise itself to be 
in writing; under such statutes a subsequent 
memorandum does not render enforceable a 
prior oral promise. See § 136. 

d. Consequences of non-compliance. The 
consequences of non-compliance are the 
subject of Topic 7, 88 138-47. In general a 
contract subject to the Statute of Frauds is 
unenforceable if the requirements of the 
statute are not satisfied. See § 8. The Statute 
does not in general bar the remedy of 
restitution; indeed, recovery of benefits 
conferred pursuant to an unenforceable 
contract is a standard remedy. See § 375; 
Restatement of Restitution § 108. Where 
there has been part performance or other 
action in reliance on an unenforceable 
contract, the effect is in some situations to 
make the contract fully enforceable, in others 
to make particular remedies available. See, 
e.g., § 129. Even though no such rule is 
applicable, the circumstances may be such 
that justice requires enforcement of the 
promise. To the extent that justice so 
requires, the promise is then enforced by 
virtue of the doctrine of estoppel or by virtue 
of reliance on a promise notwithstanding the 
Statute. See § 139. 
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Topic 1. The Executor-Administrator Provision 


§ 111. Contract Of Executor Or Administrator 


A contract of an executor or administrator to answer personally for a duty 
of his decedent is within the Statute of Frauds if a similar contract to 
answer for the duty of a living person would be within the Statute as a 


contract to answer for the duty of another. 


Comment: 

a. Analogy to suretyship. The first clause of 
8 4 of the English Statute of Frauds is treated 
as a special application of the suretyship 
provision of the second clause. Where the 
principal obligor dies before the promise in 
question is made, the case may not fall 
precisely within the usual definition of 
suretyship. See Restatement of Security 8 82. 
But the situation is similar, and similar rules 
are applied. If there was no obligation before 
the death of the decedent, the promise is not 
within this clause. Where the executor or 
administrator makes a contract on behalf of 
the estate, the creditor's right against the 
estate ordinarily depends on the right of the 
executor or administrator to exoneration. 
Compare Restatement, Second, Trusts $8 
266-71A. 


Illustrations: 

1. S, executor of D, promises C, a 
creditor of D at the time of D’s death, in 
consideration of C’s promise to forego 
part of the debt, to guarantee payment 
of the balance by the estate. S’s promise 
is within the executor provision. 


Topic 2. The Suretyship Provision 


§ 112. Requirement Of Suretyship 


2. S, executor of D, contracts with C 
for funeral services, or for work and ma- 
terial necessary in closing D’s business, 
promising orally “I guarantee that D’s 
estate will pay you.” S’s promise is not 
within the executor provision. 


b. Exceptions. The executor provision is 
subject to the same exceptions as the 
suretyship provision. See Topic 2, 88 112-23; 
Restatement of Security 88 89-100. Thus the 
rule relating to novations stated in § 115 and 
the *main purpose" rule stated in 8 116 are 
similarly applied to promises of executors or 
administrators. 


Illustrations: 

3. S, executor of D, promises C, a 
creditor of D at the time of D's death, in 
consideration of C's promise never to 
prove his claim against D's estate, to pay 
the debt. S's promise is not within the 
executor provision. See § 115. 


4. S and C enter into a contract in 
which S promises that if C will assent to 
S's appointment as administrator of D's 
estate, S will pay a debt owing by D's es- 
tate to C. S's promise is not within the 
administrator provision. See 8 116. 


A contract is not within the Statute of Frauds as a contract to answer for 
the duty of another unless the promisee is an obligee of the other's duty, 
the promisor is a surety for the other, and the promisee knows or has 
reason to know of the suretyship relation. 


Comment: 

a. The statutory purpose. In general the 
primary purpose of the Statute of Frauds is 
assumed to be evidentiary. See Statutory 
Note preceding § 110. In the case of suretyship 
contracts, however, the Statute also serves 
the cautionary function of guarding the 
promisor against ill-considered action. The 
suretyship provision is not limited to 


important or complex contracts, but is 
limited to suretyship and to promises made 
to an obligee of the principal obligation. Such 
promises serve a useful purpose, and the 
requirement of consideration is commonly 
met by the same promise or performance 
which is consideration for the principal 
obligation. See Comment to 8 72; compare 8 
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88. But the motivation of the surety is often 
essentially gratuitous, his obligation depends 
on a contingency which may seem remote at 
the time of contracting, and natural 
formalities which often attend an extension 
of credit are likely not to provide reliable 
evidence of the existence and terms of the 
surety's undertaking. Hence the 
requirement of a writing. Reliance of the 
kinds usual in suretyship situations— 
extension of credit or forbearance to pursue 
the principal obligor—does not render the 
requirement inapplicable. 

b. "Debt, default or miscarriages." The word 
"duty" is used here as a substitute for the 
words "debt, default or miscarriages" used 
in the English statute to describe the 
principal obligation. Those words and 
corresponding words in American statutes 
include all kinds of duties recognized by law, 
whether or not contractual and whether 
already incurred or to be incurred in the 
future. The person owing the duty is called 
the principal debtor or obligor. The duty may 
be conditional, voidable or unenforceable; but 
if there is no duty at all, the Statute does not 


apply. 


Illustrations: 

1. D commits a tort against C. S prom- 
ises C orally for consideration to pay C 
the damages which C has suffered from 
the tort if D fails to do so. S's promise is 
within the Statute of Frauds, since D is 
under a direct duty to C, and S's promise 
is to perform D's duty if D fails to do so. 


2. S promises C orally to guarantee 
the performance of any duty that D may 
incur to C within the ensuing year. Re- 
lying on this promise, C enters into con- 
tracts with D, by which D undertakes 
within the year to sell materials for a 
house and to act as supervising archi- 
tect during its construction. D, without 
excuse, fails to perform his contract. S's 
promise is within the Statute of Frauds. 


3. D, an infant, obtains goods on 
credit from C, who is induced to part with 
them by S's oral guaranty that D will 
pay the price as agreed. The goods are 
not necessaries but D is subject to a duty, 
though it is voidable. S's promise is 
within the Statute of Frauds. 


4. D, an insane person under guard- 
ianship, obtains goods on credit from C, 
who is induced to part with them by S's 
oral guaranty that D will keep his prom- 
ise to pay the price. D's promise is void. 
S's promise is not within the Statute of 


Frauds. 


c. Promisor must be surety. The suretyship 
provision applies only if there is a principal 
obligation “of another" than the promisor. 
The promisor must promise as a surety for 
the principal obligor. Whether the promisor 
and the other are surety and principal 
depends on their contract or relation to each 
other. The essential elements of the relation 
are that they are bound for the same 
performance and that as between them the 
other rather than the promisor should 
perform. See Restatement of Security 8 82. A 
promise to be surety for part of the principal 
obligation is within the Statute, but a promise 
of a distinct performance is not, even though 
its purpose is to render more certain the 
performance of the principal obligation. 


Illustrations: 

5. S obtains goods from C on this oral 
promise: "Charge them to D, and, if he 
does not pay for them, I will.” S has no 
authority to charge the goods to D, and D 
makes no promise to pay for them. S's 
promise is not within the suretyship pro- 
vision of the Statute of Frauds, since D is 
under no duty, and hence is not a princi- 
pal obligor. 


6. In consideration of the delivery of 
goods by C to D at S's request, S orally 
promises to pay the price of them. S's 
promise is not within the Statute of 
Frauds, since D is under no duty. 


7. S induces C to sell goods to D and 
take D's note for the price by warranting 
orally or in an unsigned writing that D's 
note is not voidable on account of in- 
fancy. S's warranty is not within the Stat- 
ute of Frauds, whether D's promise is or 
is not voidable, since S does not bind him- 
self for the performance which D has 
undertaken. S will become liable for such 
damages as C may suffer if D is an infant 
and whether D's note is or is not voidable 
it will not be discharged by S's perfor- 
mance. 


8. D contracts with S to build a house 
for S. C contracts with D to furnish ma- 
terials for the purpose. D in violation of 
his contract with C fails to pay C for some 
of the materials furnished, and C justifi- 
ably cancels his contract with D. S orally 
promises C that if C will continue to fur- 
nish D with materials that C had previ- 
ously agreed to furnish, S will pay the 
price therefor. C does so. S's promise is 
not within the Statute of Frauds because 
D is not bound to pay C for the materials 


1929 


CH. 5 


The Statute Of Frauds 


§ 113 


supplied in consideration of S’s promise. 


d. Promisee must be obligee; "reason to 
know." The suretyship provision does not 
apply to a promise unless the promisee is the 
person to whom the principal obligation is 
owed, or who is entitled to damages for the 
default or miscarriage. Moreover, the obligee- 
promisee must know or have reason to know 
of the suretyship relation, either from the 
terms of his contract with the principal or 
with the surety or from extrinsic facts. As to 
what constitutes “reason to know,” see 
Comment b to 8 19. 


Illustrations: 

9. S, for consideration, orally prom- 
ises E to pay a debt of E's son D to C, if D 
fails to pay it at maturity. S's promise is 
not within the Statute of Frauds because 
it was made to E, not to the creditor C. 


10. D and S severally and uncondi- 
tionally in an unsigned writing promise 
C, for consideration inuring to the ben- 
efit of both D and S, that C shall be paid 
the sum of $100 a month for the next six 
months. D has induced S to make this 
promise by promising to hold S harm- 
less. If C knows or has reason to know of 
this contract between D and S, when S 
makes his promise to C, S's promise is 
unenforceable. Otherwise S's promise is 
not within the Statute of Frauds. 


11. D induces S to purchase goods 
from C. Though the purchase is for D's 
benefit, the goods are delivered by C to 
S, who afterwards turns them over to D. 
S orally promises C to pay for them. D, as 
part of the transaction, guarantees C that 
S will pay. C neither knows nor has rea- 
son to know that S is a surety. Though S 
is a surety as between himself and D, his 
promise is not within the Statute of 
Frauds. D's promise also is not within the 
Statute, since the duty to pay is in truth 
his. 


8 113. Promises Of The Same Performance For The Same Consideration 


Where promises of the same performance are made by two persons for a 
consideration which inures to the benefit of only one of them, the promise 
of the other is within the Statute of Frauds as a contract to answer for the 
duty of another, whether or not the promise is in terms conditional on 


default by the one to whose benefit 


the consideration inures, unless 


(a) the other is not a surety for the one to whose benefit the consideration 


inures; or 


(b) the promises are in terms joint an 


and several duties; or 


(c) the promisee neither knows nor 


d do not create several duties or joint 


has reason to know that the 


consideration does not inure to the benefit of both promisors. 


Comment: 

a. Rationale. This Section provides for the 
application of the rule of § 112 to a common 
situation, and makes an exception for cases 
of joint duties. Unless a contrary intention is 
manifested, the fact that promises of the same 
performance are made by two persons for a 
consideration which inures to the benefit of 
only one of them sufficiently shows that the 
other is a surety. A promisee who has reason 
to know that the consideration inures to the 
benefit of only one has sufficient reason to 
know of the suretyship relation to satisfy the 
requirement of § 112. 

b. Joint obligations. Historically, joint 
promisors were treated for many purposes as 
a unit. Hence as against one joint promisor 
the obligation of his co-promisor was not 


treated as that *of another" within the 
Statute of Frauds, even though a suretyship 
relation in fact existed between them. In 
modern times the historic rules governing 
joint obligations have been greatly modified 
by statute or decision in most states. See 
Chapter 13. But where the distinction 
between joint duties and joint and several 
duties retains significance, the suretyship 
provision of the Statute of Frauds does not 
apply to suretyship between joint promisors. 


Illustrations: 

1. D and S jointly and orally promise 
C to pay C for goods which C knows are to 
be delivered for the exclusive benefit of 
D. If S is under no several duty, his prom- 
ise is not within the Statute of Frauds. 
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2. The facts being otherwise as stated 
in Illustration 1, the promise is joint and 
several. S's promise is within the Stat- 
ute of Frauds. ` 


§ 114. Independent Duty Of Promisor 


3. The facts being otherwise as stated 
in Illustration 2, C has no reason to know 
that the goods are not for the benefit of 
both parties. S's promise is not within 
the Statute of Frauds. 


A contract to perform or otherwise to satisfy all or part of a duty of a third 
person to the promisee is not within the Statute of Frauds as a contract to 
answer for the duty of another if, by the terms of the promise when it is 
made, performance thereof can involve no more than 

(a) the application of funds or property held by the promisor for the 


purpose, or 


(b) performance of any other duty owing, irrespective of his promise, by 


the promisor to the promisee, or 


(c) performance of a duty which is either owing, irrespective of his promise, 
by the promisor to the third person, or which the promisee reasonably 


believes to be so owing. 


Comment: 

a. Rationale. Where the promisor, if he 
keeps his promise, will be doing no more than 
he is bound to do by reason of a duty other 
than that imposed by the promise, the 
promise is not within the Statute. Even 
though the promisor is a surety, he promises 
to answer for his own obligation as well as 
that of another and is not within the reason 
of the Statute. The terms of the promise will 
commonly refer to the independent duty, but 
need not do so. The independent duty may 
exist when the promise is made or may arise 
subsequently. 

b. Application of funds. Subsection (a) deals 
primarily with cases where the promisor is a 
trustee and the promisee a beneficiary of the 
trust, although the trust relationship is not 
essential. In such cases the promise usually 
shows by its terms the independent duty and 
the limitation of the promise. To the extent 
that the promise goes beyond the duty, the 
case is not within Subsection (a). 

Illustrations: 

1. D owes C $100 and pays that sum 
to S in trust to pay it to C. Then or there- 
after S orally promises C to pay D's debt. 
Whether or not C knows of the trust, C 
acquires an enforceable right against S. 


2. D pays $100 to S in trust to apply 
it to whatever judgment C may recover 
against D in an action then pending. S 
orally promises C to pay the judgment 
in full. C recovers judgment for $125. C 
has an enforceable right against S for 
only $100. 


c. Other independent duties. Where the 
promisor merely promises to perform an 
independent duty owed to the promisee or to 
the principal obligor, the promise is not 
within the Statute. In such cases the terms of 
the promise often do not disclose the 
independent duty. Where the promisee in 
good faith believes, when the promise is made, 
that such a duty is owed by the promisor to 
his co-obligor, the same rule is applied even 
though the duty does not in fact exist. 


Illustrations: 

3. S is a member of a partnership. 
After he retires but before the debts of 
the partnership are paid, S orally prom- 
ises C, a partnership creditor, to pay the 
amount due him. The promise is not 
within the Statute of Frauds. 


4. S, at D's request, orally promises 
C to guarantee the payment by D to C of 
the price of any goods sold by C to D, to 
the extent of the indebtedness S may owe 
D at the time when C notifies S that D 
has made default. C thereupon sells goods 
to D. S's promise is not within the Stat- 
ute of Frauds. 


5. S and D severally promise C to pay 
for goods to be delivered to D. The goods 
are really for S and D is the real surety, 
but S and D lead C to suppose that S is the 
surety. S's promise is not within the Stat- 
ute of Frauds; under $ 113(c) neither is 
D's. 
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§ 115. Novation 


A contract that is itself accepted in satisfaction of a previously existing 
duty of a third person to the promisee is not within the Statute of Frauds 
as a contract to answer for the duty of another. 


Comment: 

a. This Section relates to novations. It makes 
no difference whether the new promisor 
promises the same performance as that 
formerly due from the first obligor or a 
different performance. The promise is not one 
to answer for another’s duty since that other 


ceases to be under a duty when the new 
promise becomes binding, and the promisor 
is not a surety. The case must be 
distinguished where performance of the new 
promise—not the promise itself—is to be taken 
in satisfaction of the old duty. 


§ 116. Main Purpose; Advantage To Surety 
A contract that all or part of a duty of a third person to the promisee shall 
be satisfied is not within the Statute of Frauds as a promise to answer for 
the duty of another if the consideration for the promise is in fact or 
apparently desired by the promisor mainly for his own economic 
advantage, rather than in order to benefit the third person. If, however, 
the consideration is merely a premium for insurance, the contract is within 


the Statute. 


Comment: 

a. Rationale. This Section states what is 
often called the “main purpose” or “leading 
object” rule. Where the surety-promisor’s 
main purpose is his own pecuniary or 
business advantage, the gratuitous or 
sentimental element often present in 
suretyship is eliminated, the likelihood of 
disproportion in the values exchanged 
between promisor and promisee is reduced, 
and the commercial context commonly 
provides evidentiary safeguards. Thus there 
is less need for cautionary or evidentiary 
formality than in other cases of suretyship. 
The situation is comparable to a sale or 
purchase of a third person’s obligation, which 
is also outside the purposes of the suretyship 
provision of the Statute of Frauds. See 88 121, 
122. Historically, the rule could be reconciled 
with the words of the Statute on the ground 
that a promisor who received a bargained- 
for benefit could be sued in debt or indebitatus 
assumpsit; hence he promised to pay his own 
debt rather than the debt “of another", and 
the promise was not *special" in the sense 
that special assumpsit was the only 
appropriate remedy. In modern times, 
however, the rule is applied in terms of its 
reason rather than to accord with abandoned 
procedural categories. 


b. Factors affecting application of the rule. 
The fact that there is consideration for the 
surety's promise is insufficient to bring the 
rule into play. Slight and indirect possible 
advantage to the promisor is similarly 
insufficient. The expected advantage must 
be such as to justify the conclusion that his 
main purpose in making the promise is to 
advance his own interests. Facts such as the 
following tend to indicate such a main 
purpose when there is an expected pecuniary 
or business advantage: prior default, 
inability or repudiation of the principal 
obligor; forbearance of the creditor to enforce 
a lien on property in which the promisor has 
an interest or which he intends to use; 
equivalence between the value of the benefit 
and the amount promised; lack of 
participation by the principal obligor in the 
making of the surety's promise; a larger 
transaction to which the suretyship is 
incidental. The benefit may be supplied to 
the promisor by the promisee, by the 
principal obligor, or by some other person; if 
it is substantial and meets the main purpose 
test it may come indirectly through benefit 
to the principal obligor. 
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Illustrations: 

1. D owes C $1,000. C is about to levy 
an attachment on D's factory. S, who is a 
friend of D's desiring to prevent his 
friend's financial ruin, orally promises 
C that if C will forbear to take legal pro- 
ceedings against D for three months S 
will pay D's debt if D fails to do so. S has 
no purpose to benefit himself and C has 
no reason to suppose so. S's promise is not 
enforceable. 


2. D owes C $1,000. C is about to levy 
an attachment on D's factory. S, who is 
also a creditor of D's, fearing that the at- 
tachment will ruin D's business and 
thereby destroy his own chance of col- 
lecting his claim, orally promises C that 
if C will forbear to take legal proceedings 
against D for three months, S will pay 
D's debt if D fails to do so. S's promise is 
enforceable. 


3. D contracts with S to build a house 
for S. C contracts with D to furnish ma- 
terials for the purpose. D, in violation of 
his contract with C, fails to pay C for some 
of the materials furnished. C justifiably 
refuses to furnish further materials. S 
orally promises C, that if C will continue 
to furnish D with materials that C had 
previously agreed to furnish, S will pay 
the price not only for the materials al- 
ready furnished but also for the remain- 
ing materials if D fails to do so. S's prom- 
ise is enforceable. 


4. C, a bank, discounts negotiable 
promissory notes of D, a corporation. D 
becomes financially involved. An official 
bank examiner threatens to close the 
bank on account of the impairment of its 
assets because of the loans to D. S, a sub- 
stantial shareholder of the bank, in con- 
sideration of forbearance by the exam- 
iner, orally promises the bank that if D 
fails to pay the note, he will do so. The 
promise of S is enforceable. 


c. Insurance premiums. The rule of this 
Section excludes from the main purpose rule 
contracts of guaranty insurance whether 
making such contracts is or is not the 
promisor's regular business. Promises of 
commercial surety companies are practically 
always in writing. See Restatement of 
Security 8 82 Comment i, defining 
"compensated surety." An isolated oral 
guaranty by an individual is within the 
reason of the Statute if a small fee is paid for 
guaranty of a much larger debt. 


Illustration: 

5. In consideration of a premium of 
$100, S guarantees C in an unsigned 
writing the fidelity of D, C's employee, 
during D's term of employment. The 
guaranty is not enforceable. 


8 117. Promise To Sign A Written Contract Of Suretyship 
A promise to sign a written contract as a surety for the performance of a 
duty owed to the promisee or to sign a negotiable instrument for the 
accommodation of a person other than the promisee is within the Statute 


of Frauds. 


Comment: 

a. Scope. The promises covered by the 
Section are not in terms promises to answer 
for a duty of another. They are promises to 
execute written instruments by which the 
promisor will on signing undertake to answer 
for such a duty. In substance, however, such 
promises, if binding, subject the promisor to 
an action if the performance due from the 
obligor is not rendered. The Section is 
applicable whether the promise relates to an 
existing duty or to one expected to arise in 
the future. 


Illustrations: 

1. In consideration of a loan by C to 
D, S orally promises C to execute a writ- 
ten instrument guaranteeing the debt. 
S's promise is within the Statute. 


2. D owes C $1,000. In consideration 
of C's forbearance to sue D, S orally prom- 
ises C that S will sign as acceptor for the 
accommodation of D a draft for $1,000 
to be drawn by D. S's promise is within 
the Statute. 
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§ 118. Promise To Indemnify A Suret 


A promise to indemnify against liability or loss made to induce the 
promisee to become a surety is not within the Statute of Frauds as a contract 


to answer for the duty of another. 


Comment: 


a. Non-surety indemnitor. Where an 
indemnitor is not a surety, his promise to 
indemnify is not within the Statute of 
Frauds. See 8 112. For example, a promise to 
indemnify a surety may be made by the 
principal obligor or by a person who has 
assumed the obligation as principal obligor. 
Or the person assumed to be principal obligor 
may not be subject to the assumed duty. 


Illustrations: 

1. I promises to indemnify S if he will 
guarantee Is obligation to C. I's promise 
is not within the Statute of Frauds. S's 
promise is. 


2. I promises to indemnify S if he will 
sign an accommodation note to C for I’s 
benefit. I’s promise is not within the Stat- 
ute of Frauds. 


3. I promises D to assume his liabil- 
ity to S, and also promises S to indem- 
nify him against loss sustained by S as 
surety for D's obligation to C. I is now the 
principal obligor and his promise is not 
within the Statute of Frauds. 


4. Relying on I's promise to indem- 
nify him, S obtains goods from C on S's 
promise to pay for them if D. does not. D 
comes under no duty to pay for them. I's 
promise is not within the Statute of 
Frauds. 


b. Indemnitor as surety. The principal 
obligor has a duty to exonerate or reimburse 
a surety. See Restatement of Security 88 104, 


112. A promise to indemnify the surety has 
sometimes been treated as a promise to 
answer for the default of the principal obligor 
in the event of his failure to exonerate or 
reimburse the surety. Such treatment is 
appropriate when it accords with the 
understanding of the parties. But commonly 
the parties treat the promise to indemnify as 
a promise to a prospective debtor rather than 
as a promise to a prospective creditor. So 
viewed, the promise is not within the Statute. 
See 88 112, 123. Many such cases are also 
within the main purpose rule. See § 116. In 
any event they do not ordinarily present the 
need for cautionary and evidentiary 
formalities which the Statute is designed to 
meet. 


Illustrations: 

5. To induce C, a commercial surety 
company, to file a bond in an action 
against D company, S gives C a written 
guaranty against loss. After judgment 
against D company, I, a stockholder, 
orally promises S to indemnify him 
against loss. Unless I’s promise is within 
the main purpose rule, it is within the 
Statute of Frauds. 


6. I requests S to indorse notes made 
by I’s son D, in order to enable D to obtain 
credit for use in D’s business, and orally 
promises to indemnify S for any result- 
ing loss. S indorses the notes as requested. 
Even though for some purposes I is 
treated as surety for D, I’s promise is not 
within the Statute of Frauds. 


§ 119. Assumption Of Duty By Another 
A contract not within the Statute of Frauds as a contract to answer for the 
duty of another when made is not brought within it by a subsequent promise 
of another person to assume performance of the duty as principal obligor. 


Comment: 

a. Scope. An obligor originally bound as a 
principal debtor may become a surety by 
agreement with another who subsequently 
assumes the duty, but this will not make the 
original promise subject to the Statute of 
Frauds. The rule stated in this Section 
applies, for example, where a partner retires 
from a partnership and the remaining 


partners agree to assume all of the 
partnership obligations. If the obligation on 
which the retiring partner was originally 
bound was oral, it does not become 
unenforceable merely because, as between 
the retiring partner and the others, the 
retiring partner becomes a surety. 
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§ 120. Obligations On Negotiable Instruments 
(1) An obligation on a negotiable instrument or a guaranty written on the 
instrument is not within the Statute of Frauds. 
(2) A promise to pay a negotiable instrument, made by a party to it who 
has been or may be discharged by the holder's failure or delay in making 
presentment or giving notice of dishonor or in making protest, is not within 


the Statute of Frauds. 


Comment: 

a. Uniform Commercial Code. Under Article 
3 of the Uniform Commercial Code, the 
obligation of a party to a negotiable 
instrument is required to be evidenced by 
his signature on the instrument. See 
Uniform Commercial Code 88 3-104 (maker 
or drawer), 3-202 (indorser), 3-410 
(acceptor). A party who signs in any 
capacity for the purpose of lending his name 
to another party is an “accommodation 
party" and a surety; he is liable in the 
capacity in which he signs even though the 
taker knows of the suretyship. See § 3-415. A 
guaranty written on the instrument is 
explicitly made enforceable 
"notwithstanding any statute of frauds," to 
make clear the nonapplication of any 


requirement of “a writing which states the 
consideration for the promise.” See § 3-416 
and Comment. Section 3-805 extends these 
rules to certain non-negotiable instruments, 
and they may also apply to instruments not 
within the scope of Article 3. See, e.g., § 8- 
105(1). On the other hand, promises not 
written on an instrument are left to general 
contract law and may be subject to the 
Statute of Frauds. See §§ 1-103, 3-409 on 
obligation of drawee. 

b. Waiver. Subsection (2) deals with 
promises which are enforced as waivers. 
Presentment, notice of dishonor, or protest 
may be waived expressly or by implication, 
either before or after the instrument is due. 
See Uniform Commercial Code § 3-511. 


§ 121. Contract Of Assignor Or Factor 


(1) A contract by the assignor of a right that the obligor of the assigned 
right will perform his duty is not within the Statute of Frauds as a contract 
to answer for the duty of another. 

(2) A contract by an agent with his principal that a purchaser of the 
principal’s goods through the agent will pay their price to the principal is 


not within the Statute of Frauds as a contract to answer for the duty of 


another. 


Comment: 

a. Rationale. The promisors referred to in 
this Section become sureties for the debts of 
others, but the promises are commonly made 
in contexts which provide evidence and 
eliminate the need of cautionary formality. 
The assignor’s promise is ordinarily made for 
a consideration wholly for his own benefit. 
See § 116. The selling agent who guarantees 
customers’ accounts is commonly called a “del 
credere factor”; an important inducement 
for the promise is his desire to advance his 
own interest. In addition, the guaranty is 
likely to be part of a course of business rather 
than an isolated transaction. 


Illustrations: 

1. S holds a note made by D payable 
to bearer, and sells and delivers it to C, 
orally guaranteeing that D will pay the 
note. S's promise is not within the Stat- 
ute. 


2. S is engaged in selling goods for 
others on commission. To induce C to 
employ him, S orally guarantees pay- 
ment by those to whom he sells C's goods. 
Later S sells goods for C on credit to D. S's 
promise is not within the Statute. 
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§ 122. Contract To Buy A Right From The Obligee 


A contract to purchase a right which the promisee has or may acquire 
against a third person is not within the Statute of Frauds as a contract to 


answer for the duty of another. 


Comment: 

a. Contract to buy. Ordinarily a promise to 
buy a right and a promise to pay the debt of 
another are quite different transactions. A 
promise to buy is not within the suretyship 
provision of the Statute of Frauds, but it may 
be within other provisions, particularly 
Uniform Commercial Code 88 1-206, 8-319, 
9-203. See 8 110; Statutory Note preceding 8 
110. 


Illustration: 

1. D owes C $1,000 on open account. 
S, who specializes in the purchase of slow 
accounts, orally promises to buy C’s 
right against D for $800 if assignment is 
made within three months. At the end of 
three months, C tenders S an assignment 
of the account. S's promise is not within 
the suretyship provision of the Statute 
of Frauds. 


b. Suretyship in form of purchase. Where a 
promise to buy a debt is conditional on the 


debtor's default and the amount to be paid is 
the same as if the debt had been guaranteed, 
the consequences of a contract to purchase 
and a contract of a surety are the same. The 
distinction between a contract to buy and a 
contract of a surety does not lie in the formal 
difference in the words used but in the reality 
of the transaction. For the purposes of the 
Statute of Frauds, the test is whether in all 
circumstances the promisor is acquiring a 
right or protecting a creditor against a 
default. Compare § 116. 


Illustration: 

2. D corporation owes C $1,000 
which is due. S orally promises C that if 
C will grant D an extension of 60 days, S 
will purchase the debt at that time if it is 
not then paid. The circumstances indi- 
cate that S is really guaranteeing the 
account, and the promise is unenforce- 
able. 


§ 123. Contract To Discharge The Promisee's Duty 
A contract to discharge a duty owed by the promisee to a third person is not 
within the Statute of Frauds as a contract to answer for the duty of another. 


Comment: 

a. Rationale. In most jurisdictions the 
promise described in this Section gives the 
creditor as beneficiary a direct right against 
the promisor without destroying his right 
against the original debtor. The promise is 
not within the Statute of Frauds, however, 
because the Statute is designed to require 
written evidence only in the case where the 
promise is made to the creditor. See 8 112. In 


contrast to the language of the Statute, the 
contract here considered is one to answer for 
the default of the promisee, not for the default 
*of another," that is of a third person. 


Illustration: 

i. D owes C $100. S orally promises 
D that S will discharge the debt, or prom- 
ises to lend D money with which to pay 
it. In either case, S's promise is not within 
the Statute of Frauds. 
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Topic 3. The Marriage Provision 


8 124. Contract Made Upon Consideration Of Marriage 
A promise for which all or part of the consideration is either marriage or a 
promise to marry is within the Statute of Frauds, except in the case of an 
agreement which consists only of mutual promises of two persons to marry 


each other. 


Comment: 

a. Engagement to marry. Mutual promises 
to marry were within the words of the English 
statute, but were not within the statutory 
purpose and were soon excluded by judicial 
interpretation. A number of American 
statutes explicitly except such promises from 
the marriage provision. They may, 
however, fall within the one-year provision. 
Statutes in many states bar actions for 
breach of a promise to marry. 

b. Marriage settlements. A promise to 
transfer property to a husband or wife or to a 
third person or a promise regulating the 
property interests of husband and wife is 
within the Statute of Frauds if the 
consideration includes marriage or a promise 
to marry, whether or not mutual promises 
to marry are part of the agreement. Such a 
promise may be made by one of the parties to 
the contemplated marriage or by a third 
person. 


Illustrations: 

1. In consideration of A's promise to 
marry B, B orally promises to marry A 
and to settle Blackacre upon A. B's prom- 
ise is within the Statute of Frauds. 


2. B offers to marry A. To induce A to 
accept the offer, B orally promises to settle 
property upon A. A accepts the offer. Both 
promises to marry and B's promise to 
make a settlement are within the Stat- 
ute of Frauds. 


3. In consideration of A's promise to 
marry B, B orally promises to marry A 
and to forego the rights which the law 
allows B with reference to A's property. 
B's promise is within the Statute of 
Frauds. 


4. In consideration of A's marrying 
B, C orally promises A a settlement. C's 
promise is within the Statute of Frauds. 


c. Promise in contemplation of marriage. A 
promise is not within the Statute merely 
because it is conditional on marriage, or 
because marriage is contemplated by the 
promisor or the promisee or both. The 


marriage or promise to marry must be 
bargained for and given in exchange for the 
promise. See 8 71. 


Illustrations: 

5. A and B mutually promise that 
each will settle $5,000 on A's daughter 
when she marries B's son. The promises 
are not within the Statute of Frauds, 
since the marriage is a condition rather 
than consideration. 


6. A and B are engaged to marry. In 
consideration of A's promise that when 
married they will live in a house owned 
by A, B promises to settle $10,000 upon 
her. The promises are not within the 
marriage provision of the Statute of 
Frauds. 


d. Part performance; subsequent 
memorandum. An oral contract between 
prospective spouses made upon consideration 
of marriage does not become enforceable 
merely because the marriage has taken place 
in reliance on it, nor by virtue of subsequent 
action incident to the marriage relation, 
since a contrary rule would deprive the 
marriage provision of the Statute of any 
significant effect. But the agreement may be 
enforced if there has been such additional part 
performance or action in reliance that justice 
requires enforcement. See 8 139. A promise 
of a marriage settlement made by a third 
person involves less danger of interference 
in the marriage relation and may be enforced 
as in other cases of reliance. See, e.g., 8 129. 
Particularly in the latter type of case the 
marriage provision of the Statute performs a 
cautionary as well as an evidentiary 
function, and a subsequent writing is not 
sufficient compliance with the Statute unless 
made as a memorandum of the agreement. 
See 8 133. A new agreement not in 
consideration of the marriage may fail for 
want of consideration or as a fraud on 
creditors even though an antenuptial 
agreement would have been binding and 
enforceable but for the Statute. 
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Topic 4. The Land Contract Provision 


§ 125. Contract To Transfer, Buy, Or Pay For An Interest In Land 


(1) A promise to transfer to any person any interest in land is within the 


Statute of Frauds. 


(2) A promise to buy any interest in land is within the Statute of Frauds, 
irrespective of the person to whom the transfer is to be made. 

(3) When a transfer of an interest in land has been made, a promise to pay 
the price, if originally within the Statute of Frauds, ceases to be within it 
unless the promised price is itself in whole or in part an interest in land. 
(4) Statutes in most states except from the land contract and one-year 
provisions of the Statute of Frauds short-term leases and contracts to lease, 
usually for a term not longer than one year. 


Comment: 

a. Conveyance of land. The English Statute 
of Frauds in §§ 1 and 3 required a writing for 
the creation, transfer or surrender of an 
interest in land. The words “contract or sale” 
in § 4, therefore, have been read as “contract 
for sale” and not applied to present 
conveyances. American statutes modeled on 
§ 4 commonly use such phrases as “any 
agreement for the sale of real estate or any 
interest in or concerning it,” and are 
similarly read to exclude present 
conveyances. The formal requisites of a 
conveyance of land are beyond the scope of 
this Restatement. See § 1; Restatement of 
Property 88 467, 522. What is an interest in 
land is the subject of § 127. 

b. Short-term leases. A lease is both a 
conveyance and a contract. As conveyances, 
leases “not exceeding the term of three years 
from the making thereof” were excepted by § 
2 from § 1 of the English statute, providing 
that interests in land created without a 
writing had the effect of estates at will. Leases 
thus exempted as conveyances were also held 
not within either the land contract provision 
or the one-year provision of § 4. In most states 
statutes reduce to one year the term of a valid 
oral lease and eliminate the words “from the 
making thereof.” The usual result is to 
validate an oral lease or contract to lease for 
a one-year term even though made before 
the term begins. In some states the statute 
modeled on § 4 of the English statute applies 
expressly to “an agreement for the leasing 
for a longer period than one year” of real 
property and thus applies neither to a lease 
nor to a contract to make a lease for a year or 
less, even though made before the term 
begins. An agreement related to a lease, 
however, if it is not itself a lease or contract 
to lease, is not within the exception. 


Illustration: 

1. A leases land to B under a written 
lease terminable at the end of any year 
by written notice given by either party. 
During the third year of the lease, in con- 
sideration of a loan by B, A orally prom- 
ises not to terminate the lease before the 
end of the fourth year. The oral agree- 
ment is not a lease or contract to lease 
but is a contract not to be performed 
within a year, and is within the one-year 
provision of a Statute of Frauds enacted 
in the original English form. 


c. Contract to sell. The land contract 
provision applies to any executory promise 
to transfer an interest in land, whether the 
consideration is money, chattels, services, 
other land, or something else, and whether 
the land is to be transferred to the promisee 
or to someone else. “Transfer” for this purpose 
includes the creation or extinguishing of an 
interest with the effect of giving another an 
interest he did not previously have, and 
“promise to transfer” includes an option 
contract. But the provision does not apply to 
a promise to refrain from making a transfer, 
or to a promise to divide profits if land is sold. 
In some cases, despite a failure to satisfy the 
Statute, a resulting or constructive trust is 
imposed on one who has acquired land or 
other property under the contract. See 
Restatement, Second, Trusts §§ 404-60; 
Restatement of Restitution §§ 180-83. 


Illustrations: 

2. A promises B to transfer Blackacre 
to B or to C for a price to be paid by B. A’s 
promise is within the Statute of Frauds, 
whether or not B is committed to buy. 


3. A owes B $1,000. In consideration 
of B’s promise to extend the time of pay- 
ment three months, A promises orally 
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that he will sell his land and apply the 
proceeds as far as necessary to pay the 
debt. A's promise to sell the land is mithin 
the Statute of Frauds. 


4. A and B orally promise C a share 
in a partnership of which A and B are 
partners. C orally promises to contrib- 
ute his services to the firm business. A 
and B own land as part of the partner- 
ship assets. The promises are within the 
Statute. 


5. For consideration, A promises B to 
devise Blackacre to B. A’s promise is 
within the Statute. 


6. A promises B, his daughter, that 
he will die intestate so that B will inherit 
a share in a parcel of land. A's promise is 
not within the land contract provision of 
the Statute of Frauds. The contemplated 
transfer to B is a transfer by operation of 
law, not a transfer by virtue of the con- 
tract. 


7. A orally promises B to share with 
him whatever proceeds A obtains from 
the sale of Blackacre. A's promise is not 
within the land contract provision of the 
Statute of Frauds. 


d. Contract to buy. The land contract 
provision applies to a contract to buy as well 
as to a contract to sell. It covers a promise to 
pay for a conveyance of an interest in land, 
so long as the conveyance has not been made, 
whether the price is to be paid in money, in 
goods, services or other land, or otherwise, 
and whether the conveyance is to be made to 
the promisor or to a third person. But the 
Statute does not prevent enforcement of a 
negotiable instrument given in part payment 
under an oral land contract. 


Illustrations: 

8. A promises to pay $5,000 to B for 
a conveyance of Blackacre either to A or 
to a third person. A's promise is within 
the Statue of Frauds. 


9. A promises to support B during B's 
life in consideration of B's promise to con- 
vey Blackacre to A. A's promise is within 
the Statute of Frauds. 


10. A and B make an oral contract 
for the sale of Blackacre by B for $10,000, 
and A gives B a check for $1,000 as a 
down payment. B is ready and willing to 
perform, but A stops payment of the 
check. The Statute of Frauds does not 
prevent enforcement of A's obligation on 
the check. See 8 78. 


e. Effect of conveyance. Payment of the 
price for land does not of itself take a land 
contract out of the Statute of Frauds. See 8 
129. But once the transfer has been made, 
the promise to pay the price becomes 
enforceable, unless the price is land. Compare 


8 147. 


Illustrations: 

11. A promises B to transfer 
Blackacre to B, in consideration of B's 
promise to pay A $5,000. A tenders a 
deed of Blackacre to B and B accepts the 
deed. B's promise is no longer within the 
land contract provision of the Statute of . 
Frauds. 


12. A owes B $10,000. A promises to 
convey Blackacre to B in full settlement 
of the debt, and B promises to accept the 
conveyance in full settlement. A tenders 
to B a deed to Blackacre and B accepts the 
deed. The Statute of Frauds does not pre- 
vent enforcement of B's promise. 


13. A owes B $1,000. In consider- 
ation of B's promise to extend the time of 
payment three months, A promises 
orally that he will sell a parcel of land 
and apply the proceeds as far as neces- 
sary to pay the debt. A sells the parcel. 
A’s promise is no longer within the land 
contract provision of the Statute of 
Frauds. 
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§ 126. Contract To Procure Transfer Or To Act As Agent 
(1) A contract to procure the transfer of an interest in land by a person 
other than the promisor is within the Statute of Frauds. 
(2) A contract to act as agent for another in endeavoring to procure the 
transfer of any interest in land by someone other than the promisor is not 
within the Statute of Frauds as a contract for the sale of an interest in 


land. 


Comment: 

a. Contract to procure transfer. A promise 
that a third person will convey land to the 
promisee is within the Statute, even though 
the promisee is to pay the price. The Statute 
also applies if the third person is to convey 
the land to the promisor for the benefit of the 
promisee or his nominee, or is to convey 
directly to the promisee's nominee. But if the 


conveyance is made, the contract may cease’ 


to be within the Statute under the rule stated 
in 8 125, or a resulting or constructive trust 
may arise. 


illustrations: 

1. A promises B that C, A's wife, will 
transfer her land to B's son D on payment 
by D of $5,000. In consideration of A's 
promise, B promises to pay A a commis- 
sion of $100. A's promise is within the 
Statute of Frauds. 


2. A orally promises B that A will 
buy Blackacre from C. The promise is 
within the Statute of Frauds, but ceases 
to be within it if A accepts a conveyance 
from C. See 8 125. 


3. A orally promises B to buy a par- 
cel of land from C and to hold it in trust 
for B, subject to the payment of the price 
by B. B orally promises A a commission 
for so doing. A's promise to buy the par- 
cel is within the Statute of Frauds. If A 
purchases the parcel, however, he holds 
it upon a constructive trust for B. See 
Restatement of Restitution 8 194. 


b. Agency contracts. A contract to employ 
a real estate broker and to pay him a 
commission is not within the Statute of Frauds 


as a contract for the sale of an interest in 
land unless the commission is to take the form 
of an interest in land. In such a case the 
broker's promise to act as agent is not within 
the Statute, unless he promises to make or 
procure a transfer. A promise to use best 
efforts to procure a transfer is not such a 
promise. In many states, however, statutes 
explicitly require a writing for a contract to 
pay a commission to a real estate broker or 
business opportunity broker. See Statutory 
Note preceding 8 110. 


Illustrations: 

4. A orally promises B to pay him 
$500 if he succeeds in inducing C to agree 
to transfer Blackacre to A for $5,000. A's 
promise is not within the Statute of 
Frauds as a contract for the sale of an 
interest in land. In many states, how- 
ever, a separate statute makes such a 
promise unenforceable in the absence of 
a writing. 


5. À orally promises B to pay B a com- 
mission of $100 if B induces C to transfer 
Blackacre to B's son D, and B orally prom- 
ises A to use his best efforts to that end. 
Neither promise is within the Statute of 
Frauds as a contract for the sale of an 
interest in land. 


6. A orally promises B that A will 
convey Blackacre to any purchaser pro- 
cured by B, at a price stated "net" of B's 5 
per cent commission. B procures an offer 
by C to buy on A's terms and to pay B's 
commission, but A refuses to convey. A's 
promise to B is within the Statute of 
Frauds. 
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8 127. Interest In Land 


An interest in land within the meaning of the Statute is any right, 
privilege, power or immunity, or combination thereof, which is an interest 
in land under the law of property and is not *goods" within the Uniform 


Commercial Code. 


Comment: 

a. Property interests. In applying the land 
contract provision of the Statute of Frauds, 
the test of what is an interest in land is in 
general that furnished by the law of 
property. See Restatement of Property 88 1- 
9. Leaseholds are included unless within an 
exception for short-term leases. Both present 
and future interests, legal and equitable, are 
interests in land for this purpose, including 
the interests of mortgagor and mortgagee or 
of vendor and purchaser under a specifically 
enforceable contract. 


Illustrations: 

1. A, a mortgagor of Blackacre, prom- 
ises B, the mortgagee, to release A's right 
to redeem the mortgaged property, in 
consideration of B's promise to accept the 
release in full satisfaction of the mort- 
gage debt. The promises of A and B are 
within the Statute of Frauds. 


2. A, holding a note made by B and 
secured by mortgage on B's land, prom- 
ises to assign the note to C. A's promise to 
C is not within the land contract provi- 
sion of the Statute. Though the assign- 
ment will give C an interest in land, the 
interest is transferred by operation of 
law rather than by agreement. See § 
340. 


3. By written agreement A promises 
to sell and B promises to buy Blackacre. B 
promises to assign to C B's right to a con- 
veyance. B's promise to C is within the 
Statute of Frauds. 


b. Servitudes. Interests in land subject to 
the Statute of Frauds include easements and 
profits and interests created by restrictive 
covenants and agreements affecting the use 
of land. Creation and transfer of an easement 
or profit are subject to the formal requisites 
of a conveyance as well as those of a land 
contract. See Restatement of Property 88 467, 
494. A license to use land, however, is not 
subject to the Statute of Frauds (see 
Restatement of Property 8 515), and an oral 
attempt to create an easement may take 
effect as a revocable license. See Restatement 
of Property 8 514. A promise that certain land 
will be used in a particular way is subject to 
the land contract provision of the Statute of 


Frauds, except that a grantee who accepts a 
deed may be bound by a promise therein even 
though he does not sign. If the Statute is 
satisfied by the promisor, successors to his 
title may be bound without further 
formality. See Restatement of Property 88 


522, 532. 


Illustrations: 

4. A orally promises B to allow B dur- 
ing B's life to maintain a drain, or to 
carry away gravel, or to erect and main- 
tain a dam on a parcel of land. In consid- 
eration thereof B orally promises to pay 
A $1,000. Both promises are within the 
Statute of Frauds. 


5. A, a boarding-house keeper, orally 
promises B to give B board and lodging in 
A's house for the ensuing year, in con- 
sideration of B's promise to pay A $20 a 
week. Neither promise is within the Stat- 
ute of Frauds. 


6. A orally promises B to allow B to 
paste advertisements on A's wall during 
the ensuing month, in consideration of 
B's promise to pay A $100. Neither prom- 
ise is within the Statute of Frauds. 


7. A transfers Blackacre to B by deed 
and orally promises that he will insert 
restrictions in the deeds to subsequent 
grantees of adjoining land belonging to 
A, prohibiting the erection of buildings 
within a certain distance from the street. 
A's promise is within the Statute of 
Frauds. 


c. Sale of goods to be severed from realty. 
Uniform Commercial Code 8 2- 107(1) 
provides that a contract for the sale of 
"minerals or the like (including oil and gas) 
Or à structure or its materials to be removed 
from realty" is a contract for the sale of goods 
if they are to be severed by the seller. But 
before severance a purported present sale is 
effective only as a contract to sell unless it 
complies with the formal requisites of a 
conveyance of land. If the buyer is to sever, 
the Code Comment says that the land 
contract provision of the Statute of Frauds 
applies. As to goods not described in 
Subsection (1), 8 2-107(2) provides that a 
contract for the sale apart from the land of 
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"growing crops or other things attached to 
realty and capable of severance without 
material harm thereto" is a contract for the 
sale of goods whether the buyer or the seller 
is to sever. In such a case the parties can by 
identification effect a present sale before 
severance. 


d. Security interests in fixtures. Uniform 
Commercial Code 8 9-203 provides a Statute 
of Frauds for a "security agreement" creating 
a *security interest" in personal property or 
fixtures. For this purpose 8 9-105 defines 
*goods" differently from 8 2-105 on sale of 
goods. See also 88 1-201, 9-102, 9-313. 


8 128. Boundary And Partition Agreements 


(1) A contract between owners of adjoining tracts of land fixing a dividing 
boundary is within the Statute of Frauds but if the location of the boundary 
was honestly disputed the contract becomes enforceable notwithstanding 
the Statute when the agreed boundary has been marked or has been 
recognized in the subsequent use of the tracts. 

(2) A contract by joint tenants or tenants in common to partition land into 
separate tracts for each tenant is within the Statute of Frauds but becomes 
enforceable notwithstanding the Statute as to each tract when possession 
of it is taken in severalty in accordance with the agreement. 


Comment: 

a. Rationale. Boundary and partition 
agreements have the effect of an agreement 
to convey land and are within the land 
contract provision of the Statute of Frauds. 
The rules making them enforceable on the 


basis of action taken under the agreement 
are similar to the “part performance" 
doctrine stated in 8 129. In cases not within 
the rules of this Section, relief may be granted 
under the more general doctrine of 8 129. 


§ 129. Action In Reliance; Specific Performance 
A contract for the transfer of an interest in land may be specifically enforced 
notwithstanding failure to comply with the Statute of Frauds if it is 


established that the party seeking enforcement, in reasonable reliance on 
the contract and on the continuing assent of the party against whom 
enforcement is sought, has so changed his position that injustice can be 
avoided only by specific enforcement. 


Comment: 

a. Historical note and modern justifications. 
This Section restates what is widely known 
as the “part performance doctrine." Part 
performance is not an accurate designation 
of such acts as taking possession and making 
improvements when the contract does not 
provide for such acts, but such acts regularly 
bring the doctrine into play. The doctrine is 
contrary to the words of the Statute of Frauds, 
but it was established by English courts of 
equity soon after the enactment of the 
Statute. Payment of purchase-money, 
without more, was once thought sufficient to 
justify specific enforcement, but a contrary 
view now prevails, since in such cases 
restitution is an adequate remedy. English 


decisions treated a transfer of possession of 
the land as sufficient, if unequivocally 
referable to the oral agreement, apparently 
on the ground that the promise to transfer 
had been executed by a common-law 
conveyance. Such decisions are not generally 
followed in the United States. Enforcement 
has instead been justified on the ground that 
repudiation after “part performance “ 
amounts to a “virtual fraud.” A more 
accurate statement is that courts with 
equitable powers are vested by tradition with 
what in substance is a dispensing power based 
on the promisee’s reliance, a discretion to be 
exercised with caution in the light of all the 
circumstances. Compare § 90. 
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b. Rationale. Two distinct elements enter 
into the application of the rule of this Section: 
first, the extent to which the evidentiary 
function of the statutory formalities is 
fulfilled by the conduct of the parties; second, 
the reliance of the promisee, providing a 
compelling substantive basis for relief in 
addition to the expectations created by the 
promise. The evidentiary element can be 
satisfied by painstaking examination of the 
evidence and realistic appraisal of the 
probabilities on the part of the trier of fact; 
this is commonly summarized in a standard 
that calls upon the trier of the facts to be 
satisfied by "clear and convincing evidence." 
The substantive element requires 
consideration of the adequacy of the remedy 
of restitution. 


Illustrations: 

1. A and B agree by an unsigned writ- 
ing that A will sell Blackacre to B for 
$5,000. B pays the price to A as agreed, 
and A accepts the payment but refuses 
to transfer the land as agreed. B is not 
entitled to specific performance, but can 
recover the amount of the payment. 


2. A orally leases A's farm to B for 
five years, agreeing that B will repair 
the premises at prevailing wages to be 
credited on the rent. B takes possession of 
the farm and does $1,000 worth of re- 
pair work, using material furnished by 
A. A then seeks to evict B. B is entitled to 
$1,000 less the fair rental of the farm 
for the period of his occupancy, but is 
not entitled to specific performance or 
damages. 


3. A and B make an oral agreement 
for the sale of Blackacre by A to B. With 
A's consent B takes possession of the land, 
pays part of the price, builds a dwelling 
house on the land and occupies it. Two 
years later, as a result of a dispute over 
the amount still to be paid, A repudiates 
the agreement. B may obtain a decree of 
specific performance. 


4. A orally promises to make a gift of 
Blackacre to his son B and puts B in pos- 
session. With A's consent B builds a dwell- 
ing house on the land and lives in it for 
twenty years until A dies, paying all 
taxes on the land. B may obtain a decree 
of specific performance against A's heir 
or personal representative. 


c. Monetary relief. Unlike the rule of 8 
125(3), under which a contract ceases to be 
subject to the Statute of Frauds when the land 


is conveyed, the present rule is limited to 
equitable relief, and does not make available 
an ordinary action for damages for breach of 
contract. The remedy of restitution is not 
ordinarily affected by the Statute of Frauds. 
See 8 375. Where a contract is specifically 
enforceable under the rule of this Section, 
damages or other relief may be awarded if 
specific performance is prevented by the 
intervention of an innocent purchase for 
value, by condemnation of the land, or by 
other circumstances. Or monetary relief 
may be granted on the basis of fraud, estoppel, 
or other doctrines. See 8 139. Even in 
jurisdictions where the rule of this Section is 
repudiated, an equitable lien may be imposed 
on the land as security for restitution of the 
value of benefits conferred. 

d. Transfer of possession and reasonable 
reliance. Where specific enforcement is rested 
on a transfer of possession plus either part 
payment of the price or the making of 
improvements, it is commonly said that the 
action taken by the purchaser must be 
unequivocally referable to the oral 
agreement. But this requirement is not 
insisted on if the making of the promise is 
admitted or is clearly proved. The promisee 
must act in reasonable reliance on the 
promise, before the promisor has repudiated 
it, and the action must be such that the 
remedy of restitution is inadequate. If these 
requirements are met, neither taking of 
possession nor payment of money nor the 
making of improvements is essential. Thus, 
the rendering of peculiar services not readily 
compensable in money may justify specific 
performance, particularly if the promisee has 
also taken other action in reliance on the 
promise. 


Illustrations: 

5. A owns an unsightly vacant lot 
adjoining B's home in a residential sub- 
urb. A's agent and B orally agree that A 
will sell the lot to B for $1,500. B, a law- 
yer aware of the doctrine of part perfor- 
mance, expends $1,000 in grading and 
planting on the lot, but makes no pay- 
ments and does not communicate with 
A for two years. A observes the grading 
and planting, but later denies conclud- 
ing a contract or knowing that B claimed 
under a contract. B is not entitled to spe- 
cific performance, since his actions are 
not unequivocally referable to a contract 
for sale and recovery of the value of the 
improvements is an adequate remedy. 
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6. A leases a residence to B for $9 per 
month. After four months A and B agree 
to a written contract for sale of the pre- 
mises for $1,000 in monthly install- 
ments of $12.89, but the contract is not 
signed. B pays $12.89 each month for 
thirteen months and pays for taxes and 
insurance. Then the land increases in 
value because an air base is located 
nearby, and A repudiates the contract. 
B is entitled to specific performance. 


7. A orally agrees to lease shop space 
in a new hotel to B for five years and to 
give B an option to renew the lease for 
another five years. At A's request B 
moves in before formal execution of a 
lease, deposits $5,000 with A, and ex- 
pends $50,000 on fixtures and improve- 
ments. Later A and B agree on pencil cor- 
rections to a written lease and return it 
to A's attorney for redrafting, but no re- 
drafted lease is submitted or executed. B 
occupies the premises and pays rent for 
five years, and notifies A of B's election 
to renew, but A denies the existence of 
an option to renew. B is entitled to spe- 
cific performance. 


8. A leaves 1,000 acres of land to his 
cousin B by will. A's heirs contest the will, 
and B retains his uncle C, an attorney, 
agreeing orally that C is to receive as his 
fee, contingent upon success, a specific 
180 acres of the land. C successfully de- 
fends the will, but B refuses to convey 
the land as agreed. In C's suit for specific 
performance, B admits the making of the 
contract, but defends under the Statute 
of Frauds. Specific performance may be 
granted. 


9. A promises to give C, an adjoining 
landowner, first refusal in the event that 
A sells a tract of land. Later B and C agree 
orally that C will consent to a sale by A 
to B and that B will then convey to C a 
fifteen-foot strip adjoining C's land, C 
paying a proportionate part of the price. 
C notifies A that C consents, and A con- 
veys the tract to B, but B repudiates his 
promise to convey the strip to C. C is en- 
titled to a decree of specific performance 
against B. 


10. A, aged 55, orally promises B, 
his adopted daughter, that if B will quit 
school, live with A and his sick wife and 
refrain from marrying until B is 25, help 
A run his farm, and take care of the wife 
until the wife dies, A will leave B all his 
property by will. B performs as requested 


until the wife dies 12 years later, except 
for an eight-month trip with A’s consent. 
After the wife's death, B at age 28 mar- 
ries a man of whom A disapproves; A 
thereafter refuses to have anything to 
do with B, revokes a will carrying out 
his promise, and makes a new will leav- 
ing his property to others. Four years 
after the marriage A dies. B is entitled to 
specific performance. 


e. Action by landowner. Specific 
performance may be granted to a seller or 
lessor of land under the rule of this Section. 
But it must be justified by his own part 
performance or other action in reliance on 
the contract rather than by the avoidance of 
injustice to the buyer or lessee. 


Illustrations: 

11. A and B orally agree that A will 
sell a house and lot to B for $10,000. À 
signs a memorandum of the contract but 
B does not; B pays $1,000 on account of 
the price. A prepares a conveyance and 
delivers it in escrow to await payment, 
delivers possession of the land to B, and 
sells him the furniture in the house. B 
lives in the house for six months and 
plants a substantial garden, but refuses 
to pay the balance of the price because of 
defects in A's title, and finally repudi- 
ates the contract shortly after the defects 
are cured. Whether or not B would have 
been entitled to specific performance, A 
is not. 


12. A orally leases a storeroom to B 
for six years at a rental of $400 per 
month. In accordance with the agree- 
ment A builds a balcony at a cost of 
$1500 which does not add to the value of 
the premises. B takes possession and pays 
rent for three years, and then repudi- 
ates the lease at a time when tenants 
have become scarce. A is entitled to spe- 
cific performance. 


f. Other clauses of the Statute. Ordinarily 
the various clauses of the Statute of Frauds 
apply separately. See Comment b to 8 110. 
Thus a contract for the sale of land may also 
be a contract in consideration of marriage, a 
contract not to be performed within a year, 
and a contract for the sale of goods. When the 
contract is specifically enforceable under the 
rule of this Section, however, the other 
clauses of the Statute do not prevent 
enforcement. 
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Topic 5. The One-Year Provision 


§ 130. Contract Not To Be Performed Within A Year 
(1) Where any promise in a contract cannot be fully performed within a 
year from the time the contract is made, all promises in the contract are 
within the Statute of Frauds until one party to the contract completes his 


performance. 


(2) When one party to a contract has completed his performance, the one- 
year provision of the Statute does not prevent enforcement of the promises 


of other parties. 


Comment: 

a. Possibility of performance within one 
year. The English Statute of Frauds applied 
to an action "upon any agreement that is not 
to be performed within the space of one year 
from the making thereof." The design was 
said to be not to trust to the memory of 
witnesses for a longer time than one year, 
but the statutory language was not 
appropriate to carry out that purpose. The 
result has been a tendency to construction 
narrowing the application of the statute. 
Under the prevailing interpretation, the 
enforceability of a contract under the one- 
year provision does not turn on the actual 
course of subsequent events, nor on the 
expectations of the parties as to the 
probabilities. Contracts of uncertain duration 
are simply excluded; the provision covers 
only those contracts whose performance 
cannot possibly be completed within a year. 


illustrations: 

1. A, an insurance company, orally 
promises to insure B’s house against fire 
for five years, B promising to pay the 
premium therefor within the week. The 
contract is not within the Statute of 
Frauds, since if the house burns and the 
insurer pays within a year the contract 
will be fully performed. 


2. A orally promises to work for B, 
and B promises to employ A during A’s 
life at a stated salary. The promises are 
not within the one-year provision of the 
Statute, since A’s life may terminate 
within a year. 


3. A and B, a railway, agree that A 
will provide grading and ties and B will 
construct a switch and maintain it as 
long as A needs it for shipping purposes. 
A plans to use it for shipping lumber from 
adjoining land which contains enough 
lumber to run a mill for 30 years, and 
uses the switch for 15 years. The con- 
tract is not within the one-year provi- 
sion of the Statute. 


4. A orally promises B to sell him five 
crops of potatoes to be grown on a speci- 
fied farm in Minnesota, and B promises 
to pay a stated price on delivery. The 
contract is within the Statute of Frauds. 
It is impossible in Minnesota for five crops 
of potatoes to mature in one year. 


b. Discharge within a year. Any contract 
may be discharged by a subsequent 
agreement of the parties, and performance 
of many contracts may be excused by 
supervening events or by the exercise of a 
power to cancel granted by the contract. The 
possibility that such a discharge or excuse 
may occur within a year is not a possibility 
that the contract will be “performed” within 
a year. This is so even though the excuse is 
articulated in the agreement. This 
distinction between performance and excuse 
for nonperformance is sometimes tenuous; it 
depends on the terms and the circumstances, 
particularly on whether the essential 
purposes of the parties will be attained. 
Discharge by death of the promisor may be 
the equivalent of performance in case of a 
promise to forbear, such as a contract not to 
compete. 


Illustrations: 

5. A orally promises to work for B, 
and B promises to employ A for five years 
at a stated salary. The promises are 
within the Statute of Frauds. Though the 
duties of both parties will be discharged 
if A dies within a year, the duties cannot 
be "performed" within a year. This con- 
clusion is not affected by a term in the 
oral agreement that the employment 
shall terminate on A's death. 


6. The facts being otherwise as stated 
in Illustration 5, the agreement provides 
that either party may terminate the con- 
tract by giving 30 days notice at any 
time. The agreement is one of uncertain 
duration and is not within the one-year 
provision of the Statute. 
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7. The facts being otherwise as stated 
in Illustration 5, the agreement provides 
that A may quit at any time. The agree- 
ment is within the Statute. 


8. A, the maternal grandmother of 
a new-born illegitimate child, agrees 
with B, the father, that A will care for 
the child and B will make support pay- 
ments until the child becomes 21 years 
old. The agreement is not within the one- 
year provision of the Statute. If the child 
dies within a year, the primary object of 
furnishing necessaries to the child will 
be fully “performed”. 


g. A sells his grocery business to B, 
who pays part of the price and promises 
to pay the balance in a month, A agree- 
ing orally not to engage in the grocery 
business in the same town for five years. 
The contract is not within the one-year 
provision of the Statute, since A’s death 
within one year will give B the equiva- 
lent of full performance. 


c. The one-year period. The period of a year 
begins when agreement is complete, 
ordinarily when the offer is accepted. 
Compare 88 63, 64. But a subsequent 
restatement of the terms starts the period 
again if the manifestation of mutual assent 
is such that it would be sufficient in the 
absence of prior agreement. The one-year 
period ends at midnight of the anniversary 
of the day on which the contract is made, on 
the theory that fractions of a day are 
disregarded in the way most favorable to the 
enforceability of the contract. If complete 
performance is possible before that time, the 
contract is not within the one-year provision, 
regardless of what hour of the day the 
contract is entered into. 


Illustrations: . 

10. Without consideration A prom- 
ises B that, so long as B buys through A 
B's requirements for gasoline and A ac- 
cepts B's orders, A will pay B an amount 
equal to the discount other distributors 
would allow B. For several years A ac- 
cepts orders from B. A's promise is not 
within the one-year provision, since a 
separate contract is made each time A 
accepts an order. 


11. On December 1, 1966, A and B 
contract orally for A’s employment by B 
at a stated salary for a year beginning 
the following day. The contract is not 
within the one-year provision, since the 
promised performance will be fully ren- 
dered before midnight of December 1, 


11916177 


12. On December 1, 1966, A and B 
enter into an oral contract for the em- 
ployment of A at a stated salary for the 
calendar year 1967. On the first work- 
ing day in 1967, A presents himself for 
work, says ^I understand these are the 
terms on which I am to be employed," 
and restates the terms. B replies, "That 
is right." Though the original contract 
was within the Statute of Frauds, the 
subsequent restatement makes a new 
contract performable within a year. 


d. Full performance on one side. If either 
party promises a performance that cannot 
be completed within a year, the Statute 
applies to all promises in the contract, 
including those which can or even must be 
performed within a year. But unlike other 
provisions of the Statute, the one-year 
provision does not apply to a contract which 
is performed on one side at the time it is made, 
such as a loan of money, nor to any contract 
which has been fully performed on one side, 
whether the performance is completed 
within a year or not. This rule, by permitting 
an action for the agreed price, avoids the 
problem of valuation which would otherwise 
arise in an action for the value of benefits 
conferred; but the rule goes further and 
makes available the usual contract remedies. 


Illustrations: 

13. A sells and delivers goods to B in 
return for B's promise to pay $1,000 in 
six months, $1,000 in a year and $1,000 
in eighteen months. B's promises are not 
within the one-year provision of the Stat- 
ute. 


14. A promises to pay B $5,000 in 
two years in return for B's promise to 
render a stated performance for five 
years. A pays the $5,000 as agreed. B 
then refuses further performance. The 
contract is withdrawn from the opera- 
tion of the Statute. 


e. Part performance. Part performance not 
amounting to full performance on one side 
does not in general take a contract out of the 
one-year provision. Restitution is available 
in such cases, and doctrines of estoppel and 
fraud may be applicable. See 88 139, 375. 
Where the contract provides the price or rate 
to be paid for the part performance, the 
performing party will normally recover 
according to the contract; in other cases, the 
contract terms are evidence of reasonable 
value. 
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llustrations: 
15. A and B contract orally for A's 
employment by B at a stated salary for 


the ensuing two years. A works under 


the contract for 15 months when B dis- 
charges him without cause. The contract 
is not withdrawn from the operation of 
the Statute, and A may not recover dam- 
ages for wrongful discharge. But A may 
recover any unpaid salary. 


16. A and B agree on the sale of the 
output of A's creamery to B for five years 
at stated prices. After four years B re- 
fuses further deliveries. The contract is 


not withdrawn from the operation of the 
Statute, but A may recover the contract 
price of goods delivered and accepted. 


f. Other clauses of the Statute. Ordinarily 
the one-year provision of the Statute applies 
independently of the other provisions. See 
Comment b to 8 110. But statutes in most 
states have the effect of excepting leases of 
land for one year even though they begin at 
a future date. See 8 125. And the one-year 
provision does not prevent specific 
enforcement of a land contract under the rule 
stated in 8 129. 


Topic 6. Satisfaction Of The Statute By A Memorandum 


$ 131. General Requisites Of A Memorandum 

Unless additional requirements are prescribed by the particular statute, 
a contract within the Statute of Frauds is enforceable if it is evidenced by 
any writing, signed by or on behalf of the party to be charged, which 

(a) reasonably identifies the subject matter of the contract, 

(b) is sufficient to indicate that a contract with respect thereto has been 
made between the parties or offered by the signer to the other party, and 
(c) states with reasonable certainty the essential terms of the unperformed 


promises in the contract. 


Comment: 

a. The statutory language. This Section 
restates the law developed by judicial 
interpretation of the requirement of 8 4 of 
the English Statute of Frauds that “the 
agreement ... or some memorandum or note 
thereof" be in writing and signed. Despite 
slight variations in wording in 8 17 of the 
English Statute and in American statutes, 
they have generally been read to establish 
the same requisites. Where the statute 
requires that "the contract" be in writing, 
however, a mere memorandum is not 
sufficient; and statutory provisions 
sometimes explicitly require a statement of 
the consideration or explicitly negate such a 
requirement, either with respect to contracts 
of suretyship or in all cases. 

b. The Uniform Commercial Code. 
Paragraphs (a) and (b) follow the phrasing of 
Uniform Commercial Code 88 1-206 and 2- 
201. Compare 88 8-319, 9-203. Section 1- 
206 requires in addition an indication that 
the contract has been made "at a defined or 
stated price." Section 2-201 omits this 
requirement and also any reference to 
identification of subject matter, and adds “A 


writing is not insufficient because it omits or 
incorrectly states a term agreed upon but 
the contract is not enforceable under this 
paragraph beyond the quantity of goods 
shown in such writing." Section 8-319 refers 
to "a stated quantity of described securities 
at a defined or stated price." Section 9-203 
requires “a security agreement which 
contains a description of the collateral" and 
in certain cases "a description of the land 
concerned.” The description is sufficient “if 
it reasonably identifies what is described.” 
See § 9-110. 

c. Rationale. The primary purpose of the 
Statute is evidentiary, to require reliable 
evidence of the existence and terms of the 
contract and to prevent enforcement 
through fraud or perjury of contracts never 
in fact made. The contents of the writing 
must be such as to make successful fraud 
unlikely, but the possibility need not be 
excluded that some other subject matter or 
person than those intended will also fall 
within the words of the writing. Where only 
an evidentiary purpose is served, the 
requirement of a memorandum is read in 
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the light of the dispute which arises and the 
admissions of the party to be charged; there 
is no need for evidence on points not in 
dispute. 

The suretyship and marriage provisions 
of the Statute perform a cautionary as well 
as an evidentiary function. See §§ 112, 124. 
The land contract provision performs a 
channeling function. See Statutory Note 
preceding § 110. Even where these provisions 
are involved, however, there is no evidence 
of a statutory purpose to facilitate 
repudiation of firm oral agreements fairly 
made, to protect a promisor from temptation 
to perjure himself by false denial of the 
promise, or to reward a candid contract- 
breaker by denying enforcement. 

d. Types of documents. The statutory 
memorandum may be a written contract, 
but under the traditional statutory language 
any writing, formal or informal, may be 
sufficient, including a will, a notation on a 
check, a receipt, a pleading, or an informal 
letter. Neither delivery nor communication 
is essential. See § 133. Writing for this 
purpose includes any intentional reduction 
to tangible form. See Uniform Commercial 
Code § 1-201. 


Illustrations: 

1. A makes an oral contract with B 
to devise Blackacre to B, and executes a 
will containing the devise and a recital 
of the contract. The will is revoked by a 
later will. The revoked will is a sufficient 
memorandum to charge A’s estate. 


2. A publishes in a newspaper an of- 
fer to buy certain goods, stating the 
terms of his proposal, and his name is 
printed under the advertisement. B ac- 
cepts the offer. The advertisement is a 
sufficient memorandum to charge A. See 
§ 136. 

3. A writes and signs in pencil a re- 
ceipt for $1,000 which recites that the 
money is received from B as part pay- 
ment of the price of $5,000 for a parcel 
of land. The receipt is a sufficient memo- 
randum to charge A on the agreement 
recited. 


e. Subject matter. A memorandum, like a 
contract, must be read in its context and need 
not be comprehensible to persons not familiar 
with the particular type of transaction. 
Without reference to executory oral promises, 
the memorandum in context must indicate 
with reasonable certainty the nature of the 


transaction and must provide a basis for 
identifying the land, goods or other subject 
matter. 


Illustrations: 

4. A Company executes a written 
contract with B by which B purchases 
certain accounts owned by A Company. 
As part of the same transaction, C, the 
president of A Company, signs a contract 
of guaranty printed at the foot of the 
same paper: “In order to induce B to en- 
ter into an agreement dated ^ with 
ETT (hereinafter referred to as the 
client), the undersigned agrees to be li- 
able for due performance of all the client's 
agreements with B." The blanks are not 
filled in. The quoted words are sufficient 
to identify the obligation guaranteed. 


5. A and B make an oral contract for 
the sale of goods and sign the following 
memorandum: 


"Sept. 19th B, 12 mos. 


300 pales S-E arills en 7 
4 
100 cases bluedo = TTE E 83/ 


4 
Credit to commence when ship sails; not after December 1— 
delivered free of 
charge for truckage. 
(Signed) A 
B” 


If persons acquainted with the usages of 
the business would understand its mean- 
ing, the memorandum is sufficient. 


6. A and B enter into an oral con- 
tract by which A promises to sell and B 
to buy such of A's iron in his mill yard as 
he may decide to sell. A memorandum 
describes the subject matter of the con- 
tract as "all A's iron which he may de- 
cide to sell." The description is sufficient. 


7. A and B enter into a contract by 
which A promises to sell and B to buy a 
certain lot of hops belonging to A. A tele- 
gram from B refers to the subject matter 
as “number 13." This refers to a sample 
submitted by A to B by mail with a num- 
bered tag attached and referring by 
trade usage to a specific lot. The descrip- 
tion is sufficient. 


8. A and B enter into an oral con- 
tract for the sale and purchase of 
Blackacre. An otherwise sufficient memo- 
randum, signed by A and B, describes 
the subject matter as "the land on the 
corner of X and Y Streets," omitting any 
statement as to the city or state. A owns 
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only one of the four lots at the intersec- 
tion. The description is sufficient. 


9. A and B enter into a written con; 
tract for the employment of B as A's sales 
manager for a term of two years. At the 
end of the two years, A and B orally agree 
to extend the employment for three more 
years at an increased salary. A year later 
A signs the following memorandum: “It 
is understood that the arrangements 
made for employment of B in our busi- 
ness on January 1, 1977, for a period of 
three years from that date at a salary of 
$30,000 per year, continues in force 
until January 1, 1980." The memoran- 
dum sufficiently identifies the nature of 
B's employment. 


f. Contract between the parties. A 
memorandum must be sufficient to indicate 
that a contract has been made between the 
parties with respect to an identified subject 
matter or that the signer has offered such a 
contract to the other party. The parties must 
be reasonably identified; the identification 
may consist of a name or initials, even 
though there may be others with the same 
name or initials, or of any other reasonably 
accurate mode of description. Identification 
of the agent of a party in the memorandum 
sufficiently refers to the party, whether or 
not the agent is himself a party. See 
Restatement, Second, Agency 8 153. Where 
there is no dispute as to the parties, a party 
may be sufficiently identified by possession 
of a memorandum signed by the other party. 
A signed written offer to the public may be 
sufficient even though the offeree is not 
identified. 


Illustrations: 

10. A and B are negotiating for the 
sale of A's restaurant to B. B gives A a 
check for $500 bearing the notation 
"Tentative deposit on tentative purchase 
of 1415 City Line Ave., Phila. Restau- 
rant, Fixtures, Equipment, Good Will." 
Later A and B orally agree on terms of 
sale. The quoted memorandum is not 
sufficient to indicate that a contract for 
sale has been made. 


11. C and D make an oral contract 
for the sale of Blackacre and sign the fol- 
lowing memorandum: ^C agrees to sell 
and D agrees to buy Blackacre for 
$10,000." C is agent for A, D is agent for 
B, and each is acting on behalf of his prin- 
cipal. The memorandum is sufficient to 
charge A and B. 


i2. An otherwise sufficient memo- 
randum of an oral contract for the sale 
of Blackacre states that "the owner of 
Blackacre" promises to sell it. The memo- 
randum is signed by B, and B is the agent 
of A, the owner of Blackacre, acting on 
A's behalf. The memorandum is suffi- 
cient to charge A. 


13. A, president and principal stock- 
holder of A Company, gives B his per- 
sonal check for $10,000 and a written 
offer to buy Blackacre from B on stated 
terms. The offer, signed by A, states that 
"the offer to purchase is from a company 
owned by A." B accepts the offer by a 
signed writing. Neither the offer nor the 
acceptance identifies the purchaser ex- 
cept by the quoted language. The identi- 
fication is sufficient. 


14. A and B make an oral agreement 
for the sale of a parcel of land by A to B. B 
pays A $50 and A signs and delivers to B 
a receipt which identifies the parcel and 
accurately states the terms of payment 
but does not name or describe B or his 
agent. In B's suit for specific perfor- 
mance, A defends on the ground of B's 
inequitable conduct in the negotiations. 
B is sufficiently identified by his posses- 
sion of the memorandum. 


g. Terms; accuracy. The degree of 
particularity with which the terms of the 
contract must be set out cannot be reduced 
to a formula. The writing must be the 
agreement or a memorandum "thereof"; a 
memorandum of a different agreement will 
not suffice. The “essential” terms of 
unperformed promises must be stated; 
"details or particulars" need not. What is 
essential depends on the agreement and its 
context and also on the subsequent conduct 
of the parties, including the dispute which 
arises and the remedy sought. Omission or 
erroneous statement of an agreed term makes 
no difference if the same term is supplied by 
implication or by rule of law. Erroneous 
statement of a term can sometimes be 
corrected by reformation. See § 155. 
Otherwise omission or misstatement of an 
essential term means that the memorandum 
is insufficient. Uniform Commercial Code § 
2-201, however, states a different rule for 
sale of goods. 


Illustrations: 

15. A and B enter into an oral con- 
tract for the sale of Blackacre by A to B. A 
memorandum is made and signed which 
states sufficiently the parties, subject 
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matter and terms of the oral bargain 
except that, though the parties in fact 
orally agreed that the price should be 
payable on delivery of a deed, the memo- 
randum contains no statement as to 


when the price is payable. The memo- 
randum is sufficient. 


16. A and B enter into an oral con- 
tract for the sale of Blackacre by A to B, 
and both sign a memorandum provid- 
ing for a “purchase money mortgage in 
the amount of $18,000 payable for 15 
years at 5%.’ B claims a right to pay 
$142.35 per month; A claims a payment 
of $100 a month plus monthly interest 
at 596. No usage is shown. The memo- 
randum is not sufficient to support an 
action by B for specific performance on 
his terms. 


h. Statement of consideration. In Wain v. 
Warlters, 5 East 10 (K.B.1804), a promise in 
writing to pay the debt of another was held 
unenforceable because the writing failed to 
state the consideration, which had been fully 
executed. Where that view is followed, the 
words "for value received" or an implication 
of consideration may validate the 
memorandum. But the decision has not been 
generally followed in the United States, and 
the English law was changed by statute in 
1856. Uniform Commercial Code 8 3-408 
eliminates the requirement of consideration 
for a negotiable instrument or obligation 
thereon given in payment of or as security 
for an antecedent obligation, and 8 3-416 
exempts from the Statute of Frauds any 
guaranty written on a  negotiable 
instrument. Aside from explicit statutory 
provisions, the prevailing view is that error 
or omission in the recital of past events does 
not affect the sufficiency of a memorandum. 

Where, on the other hand, the 
consideration for a promise consists of a 


§ 132. Several Writings 


return promise not yet performed, 
performance of the return promise is 
commonly a condition of the promisor's duty, 
and an adequate memorandum will 
ordinarily reveal the consideration. A 
memorandum of a contract for the sale of 
land for an agreed price is not sufficient unless 
it discloses the price. Compare Uniform 
Commercial Code §§ 1-206 and 3-319, 
referring to “a defined or stated price” for 
intangible personal property or for 
investment securities. But § 2-201 dispenses 
with statement of the price of goods sold. 


illustrations: 

17. A lends $1,000 to B, and as part 
of the transaction C orally agrees to guar- 
antee repayment. To evidence the guar- 
anty, C signs a written promise to pay A 
$1,000. The written promise is a suffi- 
cient memorandum without any state- 
ment of consideration. 


18. A agrees not to sue B Company 
on a debt for goods sold and delivered, in 
consideration of C's guaranty of pay- 
ment for past and future deliveries to B 
up to $3,000. C signs the following guar- 
anty: ^I, C, do hereby guarantee to A the 
payment of any sums due or that may 
become due up to the sum of $3,000 on 
such goods as B may have bought or shall 
buy from A. [Signed] C." A makes no fur- 
ther deliveries. The memorandum is not 
sufficient to charge C, since it omits any 
mention of A's return promise. 


19. A and B orally agree on the sale 
of a farm by A to B for $155 an acre. A 
dates and signs the following memoran- 
dum: “Received from B $100 as payment 
on 84 acres farm, [at $155 an acre] bal- 
ance to be paid when deed and abstract 
are presented." The memorandum is suf- 
ficient to charge A if the bracketed words 
are included but not if they are omitted. 


The memorandum may consist of several writings if one of the writings is 
signed and the writings in the circumstances clearly indicate that they 


relate to the same transaction. 


Comment: 

a. Rationale. The requirements of the 
Statute of Frauds, designed primarily to serve 
an evidentiary purpose, are less rigorous 
than those of the Statute of Wills, which is 
designed to serve cautionary and channeling 


purposes as well. See Comment c to 8 72; 
Statutory Note preceding 8 110. A will may 
refer to facts which have independent 
significance, and in some States a will may 
incorporate by reference an unattested 
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existing document. See Restatement Second, 
Trusts 8 54. A memorandum of a contract 
need only give assurance that the contract 
enforced was in fact made and provide 
evidence of its terms. It may consist of several 
separate documents, even though not all of 
them are signed and even though no one of 
them is itself a sufficient memorandum. At 
least one must be signed by the party to be 
charged, and the documents and 
circumstances must be such that the 
documents can be read together as “some 
memorandum or note" of the agreement. 
Explicit incorporation by reference is 
unnecessary, but if the connection depends 
on evidence outside the writings, the 
evidence of connection must be clear and 
convincing. 

b. Several signed writings. Where two or 
more documents are signed by the party to 
be charged, they may be read together even 
though neither contains any reference to the 
other. The question whether they constitute 
a sufficient memorandum is substantially 
the same as if they had been incorporated in 
a single document. 


Illustration: 

1. A signs and sends to B a letter stat- 
ing that he is interested in leasing a par- 
cel of land from B. After six months of 
negotiations A and B orally agree on an 
eight-year lease of the parcel with an 
option to purchase, and both sign a 
memorandum which is sufficient except 
that it does not identify the land. The 
two documents together constitute a suf- 
ficient memorandum to charge A. 


c. Reference to unsigned writing: physical 
connection. Where the signature of the party 
to be charged is made or adopted with 
reference to an unsigned writing, the signed 
and unsigned writings together may 
constitute a memorandum. It is sufficient that 
the signed writing refers to the unsigned 
writing explicitly or by implication, or that 
the party to be charged physically attaches 
one document to the other or encloses them 
in the same envelope. Even if there is no 
internal reference or physical connection, the 
documents may be read together if in the 
circumstances they clearly relate to the same 
transaction and the party to be charged has 
acquiesced in the contents of the unsigned 
writing. 


Illustrations: 

2. A and B make an oral contract 
within the Statute. A writes and signs a 
letter to B which is a sufficient memo- 
randum except that it does not identify 
B. The deficiency may be supplied by the 
name and address on the envelope in 
which the letter arrives. 


3. A and B make an oral contract 
within the Statute. A memorandum of 
the contract is made on two sheets of pa- 
per which are not connected physically, 
and A signs one of the sheets. The two 
sheets may be read together as a memo- 
randum to charge A if an incomplete sen- 
tence on one is completed on the other, if 
the contract partially disclosed by one is 
clearly the same contract partially dis- 
closed by the other, or if the fact that one 
is a continuation of the other is other- 
wise shown by clear and convincing evi- 
dence. 


4. A and B enter into an oral con- 
tract within the Statute. A memoran- 
dum of the contract is made on two sheets 
of paper. The contents of the sheets do 
not show that they belong together, but 
A signs one and then fastens the sheets ` 
together with a clip. Even though the 
clip is later removed, the fastening is a 
sufficient adoption of A's signature with 
reference to both sheets to charge A, but 
only if the evidence of the fastening is 
clear and convincing. 


5. A agrees orally to employ B for 
two years. An unsigned memorandum 
of the contract, stating its terms, is pre- 
pared at A's direction. Later B begins 
work and payroll cards are made and 
initialed by A which state some of the 
terms but not the duration of the em- 
ployment. If it is clear that the unsigned 
memorandum and the payroll cards re- 
fer to the same agreement, they may be 
read together as a sufficient memoran- 
dum to charge A. 


d. Reference to future writings. Ordinarily 
a signature does not authenticate a document 
not in existence at the time the signature is 
made. But when several documents are 
executed by different parties in a single 
transaction, the signature of one may have 
reference to a subsequent signature of 
another. In some such cases the earlier 
signature may be adopted with reference to 
a document prepared later, whether signed 
by anyone or not. In other cases the reference 
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is to an event of independent significance, or 
to the exercise of a power granted by the 
signer. Thus a signed offer authenticates the 
acceptance invited by it. 


Illustrations: 

6. A and B enter into a contract 
within the Statute and sign a memoran- 
dum, otherwise sufficient, stating that 
the price to be paid shall be the same as 
the price agreed upon by C and D in a 
similar contract expected to be made on 
the following day. The memorandum is 
sufficient if it accurately states the en- 
tire agreement between A and B. The 
contract made between C and D is an 
event of independent significance, and 


may be referred to for the price whether 
or not there is a memorandum signed by 
C or D. 


7. A and B enter into an oral con- 
tract for the purchase and sale of a tract 
of land and sign a memorandum, other- 
wise sufficient, stating that the contract 
is "contingent upon A's ability to ar- 
range $7,000 purchase money mort- 
gage." A subsequently applies in writing 
to a financial institution for such a mort- 
gage loan on specific terms as to dura- 
tion, interest rate and payment. The 
mortgage loan application may be read 
with the memorandum to satisfy the 
Statute against either party. 


8 133. Memorandum Not Made As Such 


Except in the case of a writing evidencing a contract upon consideration of 
marriage, the Statute may be satisfied by a signed writing not made as a 


memorandum of a contract. 


Comment: 

a. Rationale. The rule of this Section reflects 
the general assumption that the primary 
purpose of the Statute is evidentiary, that it 
was not intended to facilitate repudiation of 
oral contracts. The marriage provision, 
however, performs a cautionary function as 
well, and a subsequent writing does not 
satisfy the Statute unless made as a 
memorandum of the agreement. See 8 124 
Comment d. More than a merely evidentiary 
writing is also required to satisfy a statutory 
provision that "the contract" be in writing. 

b. Communication; delivery. There is no 
requirement that a memorandum be 
communicated or delivered to the other party 
to the contract, or even that it be known to 
him or to anyone but the signer. A 
memorandum may consist of an entry in a 
diary or in the minutes of a meeting, of a 
communication to or from an agent of the 
party, of a public record, or of an informal 
letter to a third person. Where a written offer 
serves as a memorandum to charge the 
offeror, however, communication of the offer 
is essential; written instructions to an agent 
to make an offer do not suffice. And where 
the statute requires only the vendor's 
signature the memorandum is not effective 
to charge the vendee until he manifests 
assent to it. 


Illustrations: 

i. A and B enter into an oral con- 
tract for the sale of Blackacre. A writes 
and signs a letter to his friend C contain- 
ing an accurate statement of the con- 
tract. The letter is a sufficient memoran- 
dum to charge A even though it is never 
mailed. 


2. A writes to B the following letter: 


“Dear B: I will employ you as super- 
intendent of my mill for a term of three 
years from date, at a salary of $28,000 
a year. Let me know if you wish to accept 
this offer. [Signed] A." 


B accepts the offer orally. The letter 
is a sufficient memorandum to charge 
A. 


3. A writes and signs a letter to his 
agent C authorizing C to make the offer 
stated in Illustration 2. C orally makes 
the offer, and B orally accepts it. A's let- 
ter is not a sufficient memorandum to 
charge him. 


c. Repudiating memorandum. A signed 
writing which is otherwise a sufficient 
memorandum of a contract is not rendered 
insufficient by the fact that it also repudiates 
or cancels the contract, or asserts that it is 
not binding because not in writing. But a 
writing denying the making of the contract 
is not a memorandum of it. 
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Illustration: 

4. A and B enter into an oral con- 
tract by which A promises to sell and B 
promises to buy Blackacre for $5,000. A 
writes and signs a letter to B in which he 
states accurately the terms of the bar- 
gain, but adds “our agreement was oral. 
It, therefore, is not binding upon me, and 
I shall not carry it out.” The letter is a 
sufficient memorandum to charge A. 


d. Pleadings and testimony. A written 
pleading, stipulation or deposition may serve 
as a memorandum if otherwise sufficient as 


§ 134. Signature 
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to contents and signature. An oral statement 
before the court is treated in some states as 
the equivalent of a signed writing. See 
Uniform Commercial Code 88 2-201(3)(b), 
8-319(d). Where the writing or oral 
statement is made under legal compulsion, 
it is nonetheless effective unless there is a 
contrary procedural policy in the state. But 
a motion to dismiss a complaint or a failure 
to deny an allegation, though given the 
procedural effect of an admission, is not the 
equivalent of a signed writing for the purposes 
of the Statute of Frauds. 


The signature to a memorandum may be any symbol made or adopted 
with an intention, actual or apparent, to authenticate the writing as that 


of the signer. 


Comment: 

a. Types of symbol. The traditional form of 
signature is of course the name of the signer, 
handwritten in ink. But initials, thumbprint 
or an arbitrary code sign may also be used; 
and the signature may be written in pencil, 
typed, printed, made with a rubber stamp, 
or impressed into the paper. Signed copies 
may be made with carbon paper or by 
photographic process. 

b. Place of signature; "subscribed." Under 
a statute in the traditional English form, the 
signature need not appear on any particular 
part of the writing. Although it is usual to 
sign at the end of a document, a printed 
letterhead or billhead may be adopted as a 
signature. See Uniform Commercial Code 8 
1- 201(39) Comment. Even where the statute 
uses the word "subscribe," there is an 
ambiguity: the word "subscribe" is sometimes 
read as a synonym for “sign,” sometimes as 
requiring signing at the end or foot. Wherever 
the signature appears, it must be made or 
adopted with the requisite intention, but in 
the absence of contrary evidence the 
intention may be inferred from the 
conventional form of the writing. 


Illustrations: 

1. A and B make an oral contract 
within the Statute. A sends to B a writ- 
ten acceptance, stating the terms, on a 
form bearing A's name as a printed head- 
ing. At the foot of the form is the word 
"Accepted" followed by a blank space for 
signature, which is not filled in. In the 


absence of other evidence of intention, 
the form is not signed by A. 


2. A and B make an oral contract 
within the Statute. A writes a memoran- 
dum stating the terms which begins, *I, 
A, make the following contract with B." 
A then delivers the memorandum to B. 
This is A's signature if the trier of fact 
infers A's intent to authenticate the writ- 
ing. 

3. A and B make an oral contract 
within the Statute. A clerk makes a writ- 
ten statement of the contract, and A 


writes at the top thereof—"O.K." followed 
by A's initials. This is a signature by A. 


c. Time of signing; blanks and alterations. 
Commonly a document is signed after it is 
completed, but blanks may be left to be filled 
in later. If the signer fills a blank or adds a 
postscript or if another does so with his 
authority, the prior signature is effectively 
adopted with reference to the added portion. 
Alterations are often separately initialed, but 
re-adoption of the prior signature is equally 
effective for the purposes of the Statute of 
Frauds. Compare Uniform Commercial Code 
88 3-115, 3-407. 


Illustration: 

4. A has a number of forms of letters 
printed ending with the words, "Yours 
very truly, A." With A's authority a 
clerk fills in one of the forms with the 
terms of an offer to B and sends it to B. B 
accepts orally. A's printed name is his 
signature. 
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8 135. Who Must Sign 


Where a memorandum of a contract within the Statute is signed by fewer 
than all parties to the contract and the Statute is not otherwise satisfied, 
the contract is enforceable against the signers but not against the others. 


Comment: 

a. The “party to be charged." Section 4 of 
the English Statute of Frauds required 
signature of the agreement, or some 
memorandum or note thereof, ^by the party 
to be charged therewith, or some other person 
thereunto by him lawfully authorized." 
Section 17 referred to signature “by the 
parties to be charged by such contract or their 
agents thereunto lawfully authorized." Both 
forms of words are generally read to refer to 
the party to be charged in the legal 
proceeding, not the party or parties to be 
bound by the contract. In a few states, 
however, either by statute or by decision, 


8 136. Time Of Memorandum 


the memorandum of a land contract is 
required to be signed only by the lessor or 
vendor. See Comment b to 8 133. 

b. Agency. A memorandum may be signed 
by an agent of a party with the same effect as 
if the party had signed personally. Unless the 
Statute so provides, written authorization is 
unnecessary, but the power to sign cannot 
be orally conferred on the other party to the 
transaction. The same third person may be 
the agent of both parties to sign a 
memorandum, and an auctioneer has 
irrevocable power to sign for both buyer and 
seller for a reasonable time on the day of sale. 
See Restatement, Second, Agency 88 24, 30. 


A memorandum sufficient to satisfy the Statute may be made or signed at 
any time before or after the formation of the contract. 


Comment: 

a. Pre-contract memorandum. A written 
offer signed by the offeror may constitute a 
sufficient memorandum to bind him. See 
Illustration 2 to 8 131; Illustrations 2 and 3 
to 8 133. In other cases a memorandum or 
signature made before the formation of the 
contract may be adopted thereafter. See 88 


152, 194: 


b. Subsequent memorandum. There is no 
requirement that the memorandum be made 
contemporaneously with the contract. It 
may be made even after breach or 
repudiation. The language “No action shall 
be brought" has sometimes been read to 
require a memorandum made before the 
action is begun, but such a procedural defect 
is curable under modern statutes or rules of 
court. See Comment d to § 133. 


§ 137. Loss Or Destruction Of A Memorandum 


The loss or destruction of a memorandum does not deprive it of effect under 


the Statute. 


Comment: 

a. Not a rule of evidence. Although the 
Statute of Frauds was designed to serve an 
evidentiary purpose, it is not a rule of 
evidence. In cases of loss or destruction, the 
contents of a memorandum may be shown 


by an unsigned copy or by oral evidence. See 
Uniform Rules of Evidence Rule 70; cf. 
Fed.R.Ev. 1001-04; compare Uniform 
Commercial Code 8 3-804 (negotiable 
instrument). 
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Topic 7. Consequences Of Non-Compliance 


Introductory Note 


The circumstances in which a contract within the Statute of Frauds may have legal 
effect notwithstanding failure to comply with the Statute are specified in this Topic. The 
rules stated in this Topic are general in the sense that they are not limited to any particular 
class of contracts covered by the Statute. These rules for the most part relate to the effect of 
conduct subsequent to the making of an unenforceable contract, and deal with problems 
arising from reliance on it. Section 139 states a general principle permitting enforcement 
based on reliance. Sections 140-42 specify situations where defensive use of a contract is not 
treated as “enforcement,” Sections 143-45 situations where the contract can be used either 
to support or resist a claim. Sections 146-50 deal with the effect of the Statute on transfers 
of property related to an unenforceable promise, on other promises in the same contract, 
and on prior contracts. 


8 138. Unenforceability 
Where a contract within the Statute of Frauds is not enforceable against 
the party to be charged by an action against him, it is not enforceable by a 
set-off or counterclaim in an action brought by him, or as a defense to a 


claim by him. 


Comment: 

a. Contracts within the Statute. Section 110 
lists the classes of contracts which are subject 
to the Statute of Frauds, and Topics 1-5, $88 
111-30 elaborate the descriptions of some of 
those classes and the circumstances in which 
certain contracts originally within the 
Statute may cease to be within it. 

b. Unenforceability. Despite variations in 
wording, the American statutes based on the 
English Statute of Frauds are read to make 
contracts unenforceable by action or defense 
unless the Statute is satisfied by a signed 
memorandum. See § 8, defining 
“unenforceable contract.” Satisfaction by a 
memorandum is the subject of Topic 6, §§ 
131-37. Under the rule stated in § 135, the 
Statute may be satisfied as against one party 
and not as against another; in that event the 


Statute does not prevent enforcement by 
action, set-off, counterclaim or defense 
against the former party. 

c. Exceptions. In many situations a 
contract within the Statute becomes 
enforceable even though the Statute is not 
satisfied by a memorandum. Of particular 
importance are cases where denial of 
enforcement would be unjust because of part 
or full performance or other reliance by the 
aggrieved party. Some such cases are dealt 
with by rules withdrawing the case from the 
class of contracts within the Statute (see, e.g., 
88 125, 130), others by a rule making 
particular remedies available (see, e.g., 88 
129, 375). Exceptions relating to particular 
classes of contracts are stated in appropriate 
sections in the Topics relating to those classes. 


8 139. Enforcement By Virtue Of Action In Reliance 

(1) A promise which the promisor should reasonably expect to induce action 
or forbearance on the part of the promisee or a third person and which 
does induce the action or forbearance is enforceable notwithstanding the 
Statute of Frauds if injustice can be avoided only by enforcement of the 
promise. The remedy granted for breach is to be limited as justice requires. 
(2) In determining whether injustice can be avoided only by enforcement 
of the promise, the following circumstances are significant: 

(a) the availability and adequacy of other remedies, particularly 


cancellation and restitution; 
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(b) the definite and substantial character of the action or forbearance in 


relation to the remedy sought; 


(c) the extent to which the action or forbearance corroborates evidence of 
the making and terms of the promise, or the making and terms are 
otherwise established by clear and convincing evidence; 

(d) the reasonableness of the action or forbearance; 

(e) the extent to which the action or forbearance was foreseeable by the 


promisor. 


Comment: 

a. Relation to other rules. This Section is 
complementary to 8 90, which dispenses 
with the requirement of consideration if the 
same conditions are met, but it also applies 
to promises supported by consideration. Like 
8 90, this Section overlaps in some cases with 
rules based on estoppel or fraud; it states a 
basic principle which sometimes renders 
inquiry unnecessary as to the precise scope 
of other policies. Sections 128 and 129 state 
particular applications of the same principle 
to land contracts; $8 125(3) and 130(2) also 
rest on it in part. See also Uniform 
Commercial Code 88 2- 201(3), 8-319(b). 
Where a promise is made without intention 
to perform, remedies under this Section may 
be alternative to remedies for fraud. See 
Comment b to 8 313; Restatement, Second, 
Torts 8 530. 

b. Avoidance of injustice. Like 8 90 this 
Section states a flexible principle, but the 
requirement of consideration is more easily 
displaced than the requirement of a writing. 
The reliance must be foreseeable by the 
promisor, and enforcement must be 
necessary to avoid injustice. Subsection (2) 
lists some of the relevant factors in applying 
the latter requirement. Each factor relates 
either to the extent to which reliance 
furnishes a compelling substantive basis for 
relief in addition to the expectations created 
by the promise or to the extent to which the 
circumstances satisfy the  evidentiary 
purpose of the Statute and fulfill any 
cautionary, deterrent and channeling 
functions it may serve. 


Illustrations: 

1. A is lessee of a building for five 
years at $75 per month and has sublet it 
for three years at $100 per month. A 
seeks to induce B to purchase the build- 
ing, and to that end orally promises to 
assign to B the lease and sublease and to 
execute a written assignment as soon as 
B obtains a deed. B purchases the build- 
ing in reliance on the promise. B is en- 
titled to the rentals from the sublease. 


2. A is a pilot with an established 
airline having rights to continued em- 
ployment, and could take up to six 
months leave without prejudice to those 
rights. He takes such leave to become 
general manager of B, a small airline 
which hopes to expand if a certificate to 
operate over an important route is 
granted. When his six months leave is 
about to expire, A demands definite em- 
ployment because of that fact, and B 
orally agrees to employ A for two years 
and on the granting of the certificate to 
give A an increase in salary and a writ- 
ten contract. In reliance on this agree- 
ment A lets his right to return to his prior 
employer expire. The certificate is soon 
granted, but A is discharged in breach of 
the agreement. The Statute of Frauds 
does not prevent recovery of damages by 
A. 


c. Particular factors. The force of the factors 
listed varies in different types of cases, and 
additional factors may affect particular types 
of contracts. Thus reliance of the kinds usual 
in suretyship transactions is not sufficient to 
justify enforcement of an oral guaranty, 
where the evidentiary and cautionary 
functions performed by the statutory 
formalities are not fulfilled. See Comment a 
to § 112. In the case of a contract between 
prospective spouses made upon consideration 
of marriage, the policy of the Statute is 
reinforced by a policy against legal 
interference in the marriage relation, and 
reliance incident to the marriage relation 
does not make the contract enforceable. See 
Comment d to § 124. Where restitution is an 
unavailable remedy because to grant it 
would nullify the statutory purpose, a 
remedy based on reliance will ordinarily also 
be denied. See Comment a to § 375. 


Illustration: 

3. A orally promises to pay B a com- 
mission for services in negotiating the 
sale of a business opportunity, and B finds 
a purchaser to whom A sells the business 
opportunity. A statute extends the Stat- 
ute of Frauds to such promises, and is 
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interpreted to preclude recovery of the 
reasonable value of such services. The 
promise is not made enforceable by B's 
reliance on it. 


d. Partial enforcement; particular remedies. 
The same factors which bear on whether any 
relief should be granted also bear on the 
character and extent of the remedy. In 
particular, the remedy of restitution is not 
ordinarily affected by the Statute of Frauds 
(see 8 375); where restitution is an adequate 
remedy, other remedies are not made 
available by the rule stated in this Section. 
Again, when specific enforcement is available 
under the rule stated in § 129, an ordinary 
action. for damages is commonly less 
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satisfactory, and justice then does not require 
enforcement in such an action. See Comment 
c to 8 129. In some cases it may be appropriate 
to measure relief by the extent of the 
promisee's reliance rather than by the terms 
of the promise. See 8 90 Comment e and 
Illustrations. 


Illustration: 

4. A renders services to B under an 
oral contract within the Statute by which 
B promises to pay for the services. On 
discharge without cause in breach of the 
contract, A is entitled to the reasonable 
value of the services, but in the absence 
of additional circumstances is not en- 
titled to damages for wrongful discharge. 


The Statute of Frauds does not invalidate defenses based on the plaintiff's 
failure to perform a condition of his claim or defenses based on his present 
or prospective breach of the contract he seeks to enforce. 


Comment: 

a. Affirmative relief; independent claims. 
Since the Statute of Frauds requires 
signature “by the party to be charged,” the 
question whether a contract is enforceable 
against the plaintiff in an action is distinct 
from the question whether it is enforceable 
against the defendant. See 8 135. If a contract 
is unenforceable against the plaintiff, the 
defendant cannot use it as a basis for 
affirmative relief by way of counterclaim. 
Nor can he assert it defensively against an 
independent claim of the plaintiff. 

Illustration: 

1. A owes B $1,000. In consideration 
of B's oral agreement to discharge the 
debt, A promises to transfer Blackacre to 
B. A tenders B a deed of Blackacre. B re- 
fuses the tender and sues for $1,000. 
Whether or not A has signed a memo- 
randum sufficient to charge him, B can 
POCOVGER: 


b. Conditions; present or prospective breach. 
A contractual right may be limited by the 


agreed terms or by virtue of considerations 
of fairness or public policy. Thus a failure of 
the promisee to perform a return promise 
commonly discharges the promisor's duty in 
whole or in part or gives him an offsetting 
claim. Where a plaintiff seeks to enforce a 
contract, the defendant may assert 
defensively any defense or claim arising from 
the terms of that contract, whether or not 
the Statute makes the contract unenforceable 
against the plaintiff, and whether or not the 
defendant has or asserts a defense under the 
Statute. 


Illustration: 

2. A promises to sell Blackacre to B, 
and B promises to pay $5,000 for it. B 
signs a memorandum sufficient to 
charge him, but A does not and the con- 
tract is not enforceable against A. A sues 
B for damages for breach of the contract. 
B may defend on the ground that A repu- 
diated the contract before tendering a 
deed, or may recoup damages resulting 
from a defect in A's title. 
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8 141. Action For Value Of Performance Under Unenforceable Contract 
(1) In an action for the value of performance under a contract, except as 
stated in Subsection (2), the Statute of Frauds does not invalidate any 
defense which would be available if the contract were enforceable against 


both parties. 


(2) Where a party to a contract which is unenforceable against him refuses 
either to perform the contract or to sign a sufficient memorandum, the 
other party is justified in suspending any performance for which he has 
not already received the agreed return, and such a suspension is not a 
defense in an action for the value of performance rendered before the 


suspension. 


Comment: 

a. Restitution as a contract remedy. 
Subsection (1) applies to the remedy of 
restitution the same rule stated in 8 140 for 
actions for damages or specific performance. 
Restitution is a standard remedy for breach 
of contract, and is dealt with in 88 370-77. In 
some situations a plaintiff who has broken a 
contract is nevertheless entitled to 
restitution of the value of his part 
performance, less the harm caused by his 
breach. See § 374. An action for restitution 
in either type of case is not regarded as an 
action “upon” the contract within the 
meaning or purpose of the Statute of Frauds, 
and the remedy is not in general affected by 
the Statute. See § 375. Whether or not the 
contract is enforceable against the plaintiff, 
his action is subject to the same limitations 
and defenses as if the contract were fully 
enforceable against both parties. 


Illustration: 

1. A contracts to transfer land to B 
for $10,000, and B pays $1,000. B does 
not sign a memorandum, and sues to re- 
cover the $1000 payment on the ground 
that the contract is unenforceable un- 
der the Statute of Frauds. A is willing 
and able to perform. B cannot recover. 


See 8 375. 


b. Refusal to sign a memorandum. The 
Statute of Frauds does not affect the defense 
of actual or prospective failure of 
consideration. See § 140. Where a contract is 
unenforceable against one party, whether or 
not it is enforceable against the other, the 
latter has reasonable grounds for insecurity 
and may demand performance or adequate 
assurance of performance, including the 
signing of a sufficient memorandum. 
Compare Uniform Commercial Code 8 2-609; 
8 251. If his demand for such assurance is 
refused without excuse, he may suspend his 
own performance and maintain an action for 
the reasonable value of any part 
performance he has rendered. In such an 
action, his suspension of performance is 
neither a complete nor a partial defense. 
Compare 88 251, 253, 255; Restatement, 
Second, Agency 8 468(3); Restatement of 
Restitution 8 108(d). 


illustration: 

2. A and B enter into an oral con- 
tract for the performance of services by 
A extending over a period of two years, B 
promising to pay $5,000 on completion 
of the services. After six months work A 
demands that B sign a written memo- 
randum of the contract. B refuses, and A 
quits work and sues for the value of the 
work done. A can recover without deduc- 
tion for damages caused by A’s quitting. 
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$ 142. Tort Liability For Acts Under Unenforceable Contract 
Where because of the existence of a contract conduct would not be tortious, 
unenforceability of the contract under the Statute of Frauds does not make 
the conduct tortious if it occurs without notice of repudiation of the 


contract. 


Comment: 

a. Scope. An unenforceable contract may 
include authority or consent to do acts which 
would otherwise constitute a tort. The 
authority or consent is effective 
notwithstanding the Statute of Frauds to bar 
tort remedies for acts done pursuant to the 
contract, but the authority or consent may 
be revoked without liability. Acts subsequent 
to revocation are not protected. 


Illustration: 

1. A enters into an oral contract with 
B by which A promises to transfer 
Blackacre to B and B promises to pay 
$5,000, B to have an immediate license 
to go upon land. B does so. A sues for tres- 
pass; B tenders $5,000 and demands a 
transfer. A need not accept the money or 
make a transfer, but B has a good defense 
to A's action for trespass. 


8 143. Unenforceable Contract As Evidence 
The Statute of Frauds does not make an unenforceable contract 
inadmissible in evidence for any purpose other than its enforcement in 


violation of the Statute. 


Comment: 

a. Procedure. The Statute of Frauds makes 
non-complying contracts unenforceable by 
action or defense, subject to certain 
exceptions. See 8 138. The procedure for 
asserting the bar of the Statute is beyond the 
scope of this Restatement. Rule 8(c) of the 
Federal Rules of Civil Procedure requires it to 
be pleaded as an affirmative defense. If the 
defense is properly pleaded, or if it is not 
required to be pleaded, evidence offered for 
the purpose of enforcing an unenforceable 
contract may be excluded as immaterial. But 
the Statute, despite occasional statements to 
the contrary, does not lay down a rule of 
evidence, and an unenforceable contract 
may be proved for any legitimate purpose. 


Illustrations: 

1. A renders services to B under an 
oral contract within the Statute by which 
B promises to pay for the services. On B's 
refusal to pay, A sues for the value of the 
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services. The oral contract is admissible 
as evidence that the services were not 
rendered officiously or as a gift, and as 
evidence of the value of the services. 


2. A sues B on a debt and garnishes 
C, who had borrowed money from B. In 
defense C offers to prove an oral contract 
with B whereby B agreed to discharge C 
in return for C's oral promise to transfer 
Blackacre to D at a future day. Since the 
oral contract, though  unenforceable, 
would establish a good defense to the gar- 
nishment under 8 144, it is admissible in 
evidence against A. 


3. A owns goods in B's possession and 
sells the goods to C on credit. The Statute 
is not satisfied. At C's request B ships the 
goods to C before any repudiation by A. 
The goods are lost in transit, C repudi- 
ates the sale, and A sues B for conver- 
sion. The contract is admissible in evi- 
dence to prove that C rather than A was 
the owner of the goods. See 8 142. 
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§ 144. Effect Of Unenforceable Contract As To Third Parties 


Only a party to a contract or a transferee or successor of a party to the 
contract can assert that the contract is unenforceable under the Statute 


of Frauds. 


Comment: 

a. Successor to contract duty. Where a 
contract is unenforceable under the Statute, 
the Statute provides a defense to a party who 
is sued for specific performance of the 
contract or for damages for its breach. A 
person who assumes the contractual duty and 
agrees to perform it may assert the defense 
only if the terms of the contract of assumption 
permit. See § 309. The personal 
representative, trustee in bankruptcy or like 
successor to the duty has the benefit of the 
defense. See, e.g., Bankruptcy Reform Act of 
1978, 11 U.S.C. 8 541(e) (1978). 

b. Assignee or successor to claim. Where 
an unenforceable contract is asserted as a 
defense to an independent claim by a party 
to the contract, the Statute enables the party 
to reply that the defense is invalid. See 8 140. 
The same reply is available to an assignee of 
the claim or to a successor such as a personal 
representative or trustee in bankruptcy. 

c. Transferee of property. Where a party 
who has made an unenforceable contract to 
sell property transfers the property to a third 
person, the third person has the benefit of 
the Statute as a defense to any claim based 
on the contract. See 8 146. A successor such 
as a personal representative or trustee in 
bankruptcy of the seller also has the benefit 
of the defense. Bankruptcy Reform Act of 
1978, 11 U.S.C. 8 544(a)(3) (1978). 

d. Other third parties. Only parties to a 
contract and their transferees and successors 
can take advantage of the Statute of Frauds. 
As against others the unenforceable contract 
creates the same rights, powers, privileges 


§ 145. Effect Of Full Performance 


and immunities as if it were enforceable. See 
Uniform Commercial Code § 2-201 
Comment. For this purpose, where one party 
has sold or contracted to sell property to the 
other and has not repudiated the sale or 
contract, the seller’s attaching or levying 
creditor is a successor only to the interest the 
seller has apart from the Statute. See § 143 
Illustration 2. 


Illustrations: 

1. A and B make a contract which is 
unenforceable by virtue of the Statute. 
C prevents B from performing, and C’s 
conduct would be tortious if the contract 
were enforceable. The Statute does not 
impair C’s tort liability to A or B. 


2. A contracts to sell a ship to B. The 
Statute is not satisfied. B insures the ship 
with C, an insurance company. The ship 
is lost. The Statute provides no defense 
to C. 


3. A contracts to sell specific goods to 
B, title to pass at once. A retains posses- 
sion and the contract is unenforceable, 
but the sale is not fraudulent under any 
rule of law. C, A’s creditor, attaches the 
goods as A’s before any repudiation of the 
contract. The attachment is invalid as 
against B. 


4. A promises orally to sell Blackacre 
to B and B pays A the price. Later A in- 
curs debts which render him insolvent. 
A then signs a sufficient memorandum, 
or conveys the land to B. A’s creditor can- 
not set aside the contract or the transfer 
as in fraud of creditors. 


Where the promises in a contract have been fully performed by all parties, 
the Statute of Frauds does not affect the legal relations of the parties. 


Comment: 

a. Rationale. The Statute of Frauds renders 
certain contracts unenforceable by action or 
defense; it does not forbid the making or 
performance of such contracts, or authorize 
their rescission after full performance on both 
sides. After such full performance, neither 


party can maintain an action for restitution 
merely because the contract was 
unenforceable under the Statute. See § 141. 
The Statute has no further function to 
perform, and the legal relations of the parties 
are the same as if the contract had been 
enforceable. Compare § 147. 
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Illustrations: 

1. À owes B a debt of $20,000. A's 
land, worth $10,000, is about to be sold 
on foreclosure under a mortgage held by 
C. B contracts to bid in the land and to 
deduct from A's debt to B $10,000 less 
the amount B pays. B bids in the land for 
$6,000. A's debt is reduced by $4,000. 


2. At D's request S orally guarantees 
to C that D will pay a debt D owes to C. On 
D's failure to pay at maturity, S pays 
the debt. C's claim against D is dis- 
charged, and S has the same rights 
against D as if S's promise to C had been 
enforceable. 


§ 146. Rights Of Competing Transferees Of Property 

(1) Where a contract to transfer property or a transfer was unenforceable 
against the transferor under the Statute of Frauds but subsequently 
becomes enforceable, the contract or transfer has whatever priority it 
would have had aside from the Statute of Frauds over an intervening 
contract by the transferor to transfer the same property to a third person. 
(2) If the third person obtains title to the property by an enforceable 
transaction before the prior contract becomes enforceable, the prior 
contract is unenforceable against him and does not affect his title. 


Comment: 

a. Competing contracts. Where an owner 
of property makes two agreements to sell the 
same property to two different buyers, both 
agreements may be enforceable against him, 
or the second agreement may be 
unenforceable as a bargain interfering with 
a contract with a third person. See § 194. 
Where each agreement standing alone would 
be specifically enforceable, the first in time 
ordinarily has priority, but the second may 
achieve priority by consent of the first 
transferee, by estoppel, by a recording act, 
or by the doctrine of bona fide purchase. See, 
e.g., § 342. 

b. Priority of unenforceable contract. Where 
the first contract is unenforceable by virtue 
of the Statute of Frauds, it does not render 
the second agreement illegal or prevent the 
second agreement from being an enforceable 
contract, unless enforcement of the second 
would be a tortious interference with the first. 
See 88 179, 180, 194. The second transferee, 
as a successor of the transferor, has the benefit 
of the transferor’s statutory defense. See § 
144. But the unenforceable contract is not 
void or voidable; if the Statute is satisfied by 
a memorandum or the contract becomes 
enforceable by virtue of action taken in 
reliance on it, it has the same priority as if it 
had been enforceable from the beginning. 
Compare Restatement, Second, Trusts 88 41, 
42. 


Illustration: 
1. A orally contracts to sell Blackacre 
to B. Later A contracts in a signed writ- 


ing to sell Blackacre to C. Thereafter A 
signs a memorandum of his contract 
with B. B can enforce the contract spe- 
cifically against A and C, whether or not 
C entered into his contract with knowl- 
edge of B's, and whether or not B knew of 
C's contract when the memorandum was 
signed. C may recover damages from A. 


c. Rights of a transferee. Where the second 
transferee obtains title to the property, he 
becomes a successor of the transferor, and 
has the benefit of the transferor's statutory 
defense. See 8 144. He need not be a bona fide 
purchaser; whether or not he gives value and 
whether or not he knows of the prior 
unenforceable contract, he is given the 
benefit of the defense so as to preserve the 
value of the defense to the transferor. 
Compare Restatement, Second, Trusts 88 41, 
42. For this purpose an attaching or levying 
creditor is not treated as a transferee unless 
the property has been sold on execution 
before the prior contract becomes 
enforceable. An interest arising by virtue of 
the transferor's marriage is not protected by 
the rule. 


Illustrations: 

2. A orally contracts to sell Blackacre 
to B. He transfers Blackacre to C by deed 
as a gift, C having knowledge of the con- 
tract with B. A subsequently signs a 
memorandum of the contract with B. B 
may recover damages from A, but can- 
not enforce the contract specifically 
against C. 
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3. The facts being otherwise as stated 
in Illustration 2, A signs the memoran- 
dum before the conveyance to C. B can 
enforce the contract specifically against 
A and C. 


4. A orally contracts to sell Blackacre 
to B. Later a creditor of A attaches 
Blackacre. Thereafter A signs a memo- 


randum of the contract. B can enforce 
the contract specifically against A and 
the creditor. 


5. A, a bachelor, orally contracts to 
sell Blackacre to B. A marries. Thereaf- 
ter A signs a memorandum of the con- 
tract. A's wife has no dower interest in 
Blackacre. 


§ 147. Contract Containing Multiple Promises 


(1) Where performance of the promises in a contract which subject it to the 
Statute of Frauds is exclusively beneficial to one party, that party by 
agreeing to forego the performance may render the remainder of the 
contract enforceable, but this rule does not apply to a contract to transfer 
property on the promisor's death. 

(2) Where the promises in a contract which subject it to the Statute have 
become enforceable or where the duty to perform them has been discharged 
by performance or otherwise, the Statute does not prevent enforcement of 
the remaining promises. 

(3) Except as stated in this Section, where some of the unperformed 
promises in a contract are unenforceable against a party under the Statute 
of Frauds, all the promises in the contract are unenforceable against him. 


Comment: 

a. Waiver of unenforceable part by party 
seeking enforcement. Where the part of the 
contract which renders it subject to the 
Statute is exclusively beneficial to the party 
seeking enforcement, he may agree to forego 
that part and enforce the rest. This rule has 
particular application to cases where the 
party seeking enforcement has paid the 
entire consideration. But the rule is not 
applied to a promise to make a will covering 
both real and personal property for a single 
consideration, even though the entire 
consideration has been given, presumably 
because of the policy of the Statute of Wills 
and because of the availability of the remedy 
of restitution. 


Illustrations: 

1. In consideration of A's oral prom- 
ise to marry B and to settle $5,000 upon 
her, B promises to marry A. If A refuses 
to marry B after B expresses assent to 
forego the settlement, the Statute of 
Frauds does not preclude an action by B 
against A for breach of promise to 
marry. 


2. For a single premium A orally in- 
sures a shipment of B's goods against fire 
and also orally agrees to answer for cer- 
tain defaults of the carrier. The goods are 
damaged by fire. The Statute of Frauds 
does not prevent enforcement of the fire 
insürance. 


3. A promises to make a will leaving 
real and personal property to B in return 
for services to be rendered by B. B ren- 
ders the services, but A dies leaving the 
property to someone else. If the Statute 
of Frauds makes the contract unenforce- 
able as to the real property, it is equally 
unenforceable as to the personal prop- 
erty. 


b. Performance or discharge of the part 
within the Statute. Where a contract includes 
promises within the Statute and also 
promises not within it, the objection to 
enforcement disappears when the part 
within the Statute becomes enforceable or is 
performed or where performance is excused. 
The part remaining unperformed, if not of 
itself within the Statute, can be enforced as 
if it were a separate contract. On the effect of 
part performance, compare 88 125(2):5129, 
130, 139; Uniform Commercial Code 88 2- 
201(3), 8-319(b). 


Illustrations: 

4. A and B orally agree that A will 
work for B for six months and that B will 
transfer to A an automobile valued at 
$2,400 and pay A $600 a month salary. 
Later the Statute is satisfied with respect 
to the sale of the automobile by receipt 
and acceptance. The balance of the con- 
tract becomes enforceable. 
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5. A employs B as plant manager 
under an oral agreement that B will be 
paid $600 a month and given an option 
to buy the plant, including real and per- 
sonal property, on stated terms, but that 
A may substitute for the option an addi- 
tional payment of $900 per month from 
the time B starts work. The amounts in- 
volved are not disproportionate. B works 
for several months and gives notice of 
his exercise of the option, but A refuses 
to sell. The Statute of Frauds does not 
prevent B's recovery of the additional 
payment. 


c. Unenforceability of multiple promises. 
Where an undischarged part of a contract is 
unenforceable by virtue of the Statute of 
Frauds, the whole contract is unenforceable, 
unless the party to be charged has signed a 
memorandum. As to the situation where a 
memorandum is signed by fewer than all 
parties to the contract, see 8 135. Whether 
an agreement creates a single contract or 
more than one for the present purpose 
depends primarily on the terms of the 
agreement, the interdependence of its parts, 
and the possibility of apportioning the 


8 148. Rescission By Oral Agreement 


consideration on one side among several 
promises on the other without doing violence 
to the expectations of the parties. 


Illustrations: 

6. A and B orally agree that A will 
work for B for six months and that B will 
transfer to A an automobile worth 
$2,400 and pay A $600 a month salary. 
The Statute is not satisfied with respect 
to the sale of the automobile. In the ab- 
sence of a waiver by A, the entire con- 
tract is unenforceable. 


7. A written agreement between A 
and B provides that A’s manufacturing 
facilities will be shipped to B and set up 
and operated by B, that within one year 
A will buy from B for $70,000 certain 
goods to be manufactured by B, and that 
for two years A and B will engage in a 
joint selling enterprise with respect to 
other goods on terms to be mutually 
agreed upon. A and B later agree orally 
on the terms for the joint enterprise. Af- 
ter B begins manufacture, A repudiates 
the agreement. The Statute of Frauds 
does not prevent B’s recovery of damages 
for refusal to complete the $70,000 pur- 
chases. 


Notwithstanding the Statute of Frauds, all unperformed duties under an 
enforceable contract may be discharged by an oral agreement of rescission. 
The Statute may, however, apply to a contract to rescind a transfer of 


property. 


Comment: 

a. Rescission of an executory contract. This 
Section may be regarded as a particular 
application of the rules stated in §§ 145 and 
149. In determining whether the Statute 
applies to a contract modifying a prior 
contract, the second contract is treated as 
creating a single new contract containing the 
terms as modified. So treated, it is not within 
the Statute if there is no remaining 
unperformed promise. 


Illustration: 

1. A and B enter into a written con- 
tract of employment for a term exceed- 
ing a year. Later they orally agree to 
rescind the contract. The oral agreement 
is effective and the written contract is 
rescinded. 


b. Sale of goods. A contract for the sale of 
goods may be unenforceable under Uniform 


Commercial Code § 2-201 or because the 
contract is also a contract to answer for the 
debt of another or a land contract or a 
contract not to be performed within a year. 
Each provision of the Statute of Frauds must 
be considered separately, and this Section is 
applicable no matter which provision is 
under consideration. Uniform Commercial 
Code 8 2-209(2), however, gives effect to a 
signed agreement which excludes 
modification “or rescission” except by a 
signed writing. That provision, applicable to 
“transactions in goods” (§ 2-102), by its 
terms negates the rule stated in this Section. 

Where title to goods passes to the buyer 
under a contract for sale, or where the buyer 
acquires a special property in the goods 
(Uniform Commercial Code § 2-401), the rule 
stated in the first sentence of this Section 
applies if the contract is unenforceable. If the 
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contract is enforceable by virtue of a 
sufficient memorandum, a contract to 
rescind the transfer of property may be 
within the Statute. Compare Uniform 
Commercial Code 8 2-326(4) on contracts for 
*sale or return." If the seller retains 
possession, the contract to rescind may be 
enforceable on the ground that the goods 
*have been received and accepted" by the 
seller. See Uniform Commercial Code 8 2- 
201(3)(c). But if the original contract for sale 
is enforceable because the buyer has 
“received and accepted” the goods, a contract 
to rescind is treated as a contract for resale 
by the buyer to the seller in applying the 
Statute of Frauds. 


Illustration: 

2. A contracts to sell and B to buy a 
refrigerator for the price of $500, and 
the refrigerator is delivered and paid for. 
One week later A and B orally agree that 
if B is not satisfied after a week's further 
trial the transaction will be rescinded. 
There is no redelivery or repayment. The 
contract of rescission is unenforceable. 


c. Land contracts; right to specific 
performance. Where land has been 
transferred by an effective deed, an 
agreement to rescind the transaction is a 


§ 149. Oral Modification 


contract for the transfer of an interest in land 
within the Statute of Frauds. The same rule 
has sometimes been applied to executory land 
contracts which were enforceable by virtue 
of a memorandum or of action in reliance, on 
the ground that a specifically enforceable 
contract creates an equitable property 
interest in the purchaser. But the reasoning 
is circular: if the rule of the first sentence of 
this Section is applied, an oral contract to 
rescind is a defense to an action for specific 
enforcement of the executory contract, and 
there is no equitable property interest. The 
prevailing rule is that an executory land 
contract may be rescinded orally like other 
contracts within the Statute, even though 
enforceable. Compare Restatement of 
Property § 557, Comment e. In any event 
the contract to rescind becomes enforceable 
when there has been a material change of 
position in reliance on it. See 8 150. The same 
reasoning applies to specifically enforceable 
contracts to transfer property other than 
land. 


Illustration: 

3. A and B contract in writing that 
A will sell and B will buy Blackacre for 
$140,000. Later A and B orally rescind 
the written contract. The written con- 
tract is not enforceable. 


(1) For the purpose of determining whether the Statute of Frauds applies 
to a contract modifying but not rescinding a prior contract, the second 
contract is treated as containing the originally agreed terms as modified. 
The Statute may, however, apply independently of the original terms to a 


contract to modify a transfer of prop 


erty. 


(2) Where the second contract is unenforceable by virtue of the Statute of 
Frauds and there has been no material change of position in reliance on it, 


the prior contract is not modified. 


Comment: 

a. Modification. Where one contract 
modifies another, the terms of the new 
contract are found partly in the original 
contract and partly in the modifying 
contract. In applying the Statute of Frauds, 
the new contract is viewed as a whole. See 
Uniform Commercial Code 8 2-209(3) (sale 
of goods). But where a transfer of property 
has been made, the modifying contract must 
be viewed separately in applying the Statute 
insofar as there is a new transfer of property. 
See § 148; compare Restatement of Property 


§ 557, Comment e; Restatement, Second, 
Property (Landlord and Tenant) § 2.4 
(modification of a lease). 


Illustrations: 

1. A and B make a written contract 
that A will employ B for two years at $500 
a month. At the time B begins work, they 
agree orally to substitute a contract for 
six months at $600 a month. The second 
contract is not within the Statute, is en- 
forceable, and at once discharges the prior 
contract. 
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2. A and B make a written contract 
that A will repair and sell to B two spe- 
cific appliances for $3,000. Later they 
agree orally to eliminate one appliarice 
and to reduce the price. Whether the sec- 
ond contract is within the Statute de- 
pends on whether the reduced price is 
$500 or more. See Uniform Commercial 
Code 8 2-201. 


3. A and B make mutual promises to 
marry within one month. Later they 
orally agree that the marriage will be 
postponed for two years. The oral agree- 
ment is not enforceable. 


b. Effect of unenforceable modification. 
Subsection (2) is an application of the rule 
stated in 8 147: where part of a contract is 
unenforceable by virtue of the Statute, the 
whole contract is ordinarily unenforceable. 
An agreement to rescind a prior contract and 
to substitute a new contract is normally 
indivisible; if the substitution is 
unenforceable, the rescission is also 
unenforceable. There is no difference for this 
purpose between modification of a term and 
substitution of an entire new contract. But it 
is possible for the parties to include in a single 
agreement two separate contracts, one to 
rescind a prior contract and the other to make 
a new contract; in such a case they may 
intend the rescission to be effective even 
though the new contract is unenforceable. 
See § 148. 


§ 150. Reliance On Oral Modification 


lilustrations: 

4. In Illustration 3 the original prom- 
ises to marry are not within the Statute. 
They remain enforceable unless there is 
a material change of position. See § 150. 


5. A promises to sell and B to buy a 
specific automobile for $3,000, delivery 
to be made in 30 days and payment in 
60 days. Both parties sign a sufficient 
memorandum. The next day they orally 
agree on delivery in 45 days and pay- 
ment in 90 days. Before any change of 
position B repudiates the oral agreement. 
The oral agreement is not enforceable; 
the original contract remains enforce- 
able. 


6. A and B make an enforceable oral 
contract that A will work for B for 30 
days at $20 a day. The next day A and B 
orally contract to substitute employ- 
ment for two years at $6,000 a year. 
The first contract remains enforceable; 
the second is not. 


7. A contracts with B that A will 
manufacture and sell to B described goods 
in installments at stated prices. Later A 
and B agree in a writing signed by B but 
not by A that the undelivered balance of 
the goods will be cancelled and that A 
will deliver a different type of goods at 
different prices. Even though the later 
agreement is not enforceable against A 
and even though no action is taken un- 
der it, the original contract is rescinded. 


c. Change of position. The effect of a change 
of position in reliance on an oral modification 
is stated in § 150. 


Where the parties to an enforceable contract subsequently agree that all 
or part of a duty need not be performed or of a condition need not occur, the 
Statute of Frauds does not prevent enforcement of the subsequent 
agreement if reinstatement of the original terms would be unjust in view 
of a material change of position in reliance on the subsequent agreement. 


Comment: 

a. Relation to other rules. This Section states 
a particular application of the broader 
principle stated in § 139. Just as § 139 is 
complementary to § 90, so this Section is 
complementary to §§ 84 and 89, which like 
§ 90 dispense with the requirement of 
consideration in similar circumstances. But 
this Section like § 139 also applies to promises 
supported by consideration. Enforcement of 
a promise or agreement under the present 


rule is often said to rest on “waiver” or 
“estoppel,” or on excuse by prevention or 
hindrance. See §§ 84, 153; Uniform 
Commercial Code § 2-209(5). 

b. Waiver. Where a contract is modified by 
subsequent agreement and the contract as 
modified is within a provision of the Statute 
of Frauds, the modified contract is 
unenforceable unless the Statute is satisfied. 
In such a case, if the original contract was 
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enforceable it is not rescinded or modified but 
remains enforceable. See 8 149. But the 
unenforceable modification may operate as 
a waiver. See Uniform Commercial Code § 2- 
209(4). To the extent that the waiver is acted 
on before it is revoked, it excuses the other 
party from performance of his own duty and 
of conditions of the duty of the waiving party. 
Cf. 88 246, 247, 278-80. 


Illustration: 

1. A and B contract in writing that A 
will sell specific goods to B for $1,000, 
delivery to be made in 30 days and pay- 
ment in 60 days. Ten days later B orally 
requests that delivery be delayed until 
45 days, and A so delays in reliance on 
the request. The delay is not a breach of 
A's duty and does not excuse B from per- 
forming. 


c. Reinstatement after waiver. Where an 
unenforceable modification of an enforceable 
contract operates as a waiver affecting an 
executory portion of the contract, the 
waiving party may retract the waiver by 
reasonable notification received by the other 
party. The original terms are then reinstated 
unless reinstatement would be unjust in view 
of a material change of position in reliance 
on the waiver. See Uniform Commercial Code 
8 2-209(5). 


Illustration: 

2. The facts being otherwise as stated 
in Illustration 1, B retracts his request 
for delay early enough to enable A with- 
out difficulty to deliver in accordance 
with the original terms. A is no longer 
justified in relying on B's request for de- 
lay, either to excuse performance of A's 
duty or to deny B an excuse for non-per- 
formance. 


d. Requirement of reliance. The change of 
position which prevents retraction of the 
waiver and reinstatement of the original 
terms may consist of action or forbearance, 
and may result from reliance either by the 
other party to the modifying agreement or 
by a beneficiary. But it must be a change of 
position in reliance on the modifying 
agreement, and it must be such that 


reinstatement of the original terms would be 
unjust. See $ 84 on the effect of an extension 
of time by the party retracting a waiver. If 
the duty or condition would not have been 
performed in any event, or if there is a 
waiver of performance after a failure of 
performance, the failure is not in reliance on 
the modifying agreement. 


Illustrations: 

3. The facts being otherwise as stated 
in Illustration 1, A is unable to deliver 
for reasons independent of B's request for 
delay. The request does not excuse A's 
delay. 


4. A and B contract in writing that 
A will sell and B will buy a parcel of land 
on stated terms. B's promise to buy is con- 
ditional on delivery by A within three 
days of a certificate showing his title. A 
does not furnish the certificate, and af- 
ter three days B orally tells A that he 
need not furnish the certificate. Though 
B's implied promise to buy without the 
certificate is binding without consider- 
ation (see § 84), in the absence of reli- 
ance the promise is unenforceable by vir- 
tue of the Statute of Frauds. 


e. Interpretation, modification and waiver. 
A waiver under this Section may be found in 
a course of performance. Where there are 
repeated occasions for performance by one 
party and the other has knowledge of the 
nature of the performance and opportunity 
to object, a course of performance accepted 
or not objected to may be relevant to show 
the meaning of the contract, or a 
modification of it, or a waiver. Where a claim 
or defense based on interpretation fails, and 
a claim or defense based on modification is 
unenforceable by virtue of the Statute of 
Frauds, a claim or defense based on walver 
may nevertheless succeed. But the waiver, 
unlike the other bases, is subject to the 
possibility of reinstatement of rights waived. 
In case of doubt, the policy of the Statute 
combines with the need for flexibility in an 
on-going relationship to establish a 
preference for the claim or defense based on 
waiver. See Uniform Commercial Code 8 2- 
208 and Comment. 
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Chapter 6. Mistake 


Introductory Note 


_ The law of contracts supports the finality of transactions lest justifiable expectations be 
disappointed. This Chapter deals with exceptional situations in which the law departs from 
this policy favoring finality and allows either avoidance or reformation on the ground of 
mistake. As 8 151 makes clear, the word *mistake" is here used to refer to a belief that is not 
E "m with existing facts, rather than to an act that is the result of such an erroneous 

elief. 

The type of mistake dealt with in this Chapter is one that relates to existing facts that the 
parties regard as a basis for making an agreement. An important sub-category of such 
mistake is mistake as to expression, in which the mistake relates to the contents or effect of 
a writing that expresses an agreement. In general, the appropriate relief for mistake takes 
the form of avoidance of the contract. Where, however, because of a mistake of both parties 
as to expression the writing fails to express an agreement that they have reached previously, 
the appropriate relief ordinarily takes the form of reformation of the writing to make it 
conform to their intention. To the extent that reformation is available, as it usually will be, 
to correct the effects of such a mistake, it is the exclusive remedy and avoidance is unnecessary 
and unavailable. See 8 152. A mistake of only one party as to expression, however, may be 
a basis for avoidance under the rule stated in 8 153. See Illustrations 5 and 6 to 8 153. 

The basic rule for mistake of both parties is stated in 8 152. It allows avoidance by the 
adversely affected party if the mistake was one as to a basic assumption on which the 
contract was made, if it had a material effect on the agreed exchange of performances, and 
if he does not bear the risk of the mistake. The situations to which this rule is applicable are 
often similar to those governed by § 266 on existing impracticability or frustration, since 
those latter situations also involve mistake. However, the justification underlying the two 
sections is significantly different. Underlying 8 266 is the notion of unexpected extreme 
hardship, either through impracticability of performance or frustration of purpose, and the 
legal consequence is that no duty to render performance arises. Underlying 8 152 is the 
notion of an unexpected material imbalance in the exchange, and the legal consequence is 
merely that the contract is voidable by the party adversely affected. The consequences of 
impracticability of performance or frustration of purpose are so extreme that it is relatively 
unusual for a party to agree to perform in spite of mistake that results in such unexpected 
hardship as would justify his non-performance on one of these grounds. Therefore, 8 266 
provides for an exception only in the relatively narrow case where “the language or the 
circumstances indicate the contrary.” See Comment c to § 261. The consequences of a mistake 
that materially affects the exchange of performances may be, on the contrary, much less 
extreme. It is, therefore, much more common for a party to undertake to perform in spite of 
mistake that would justify his avoidance on this ground. (Indeed, in the absence of provision 
to the contrary and aside from the exceptional cases of supervening impracticability (§ 261) 
and frustration (§ 265), a party generally bears the entire risk of subsequen: changes that 
affect the agreed exchange.) Therefore, 8 152 provides for an exception, much broader than 
that in 8 266, in all cases where the adversely affected party *bears the risk of mistake." The 
scope of this exception is spelled out in more detail in a separate section, 8 154, since the 
notion of allocation of risk plays a much more significant role in connection with the law of 
mistake than it does in connection with the law of impracticability and frustration. 

The basic rule for mistake of only one party is stated in $ 153. In situations where the rule 
stated in 8 153 allows the mistaken party to avoid the contract, avoidance will more clearly 
disappoint the expectations of the other party, who was not mistaken, than will avoidance 
under the rule stated in 8 152, where he too was mistaken. Therefore, the rule stated in 8 153 
is more restrictive than that stated in 8 152 and generally allows the mistaken party to 
avoid only in extreme cases where it would be unconscionable to require him to perform, or 
where the other party had reason to know of the mistake or his fault caused it. 

The rules stated in 88 152 and 153 teli only whether a contract is voidable (8 7) on the 
ground of mistake. A party wishing to exercise a power of avoidance will usually simply 
notify the other party of his rescission, offering to return what he has received or the 
equivalent. He may then either sue for the return of his own performance or the equivalent 
or set up his rescission as a defense to à suit on the contract. Sometimes he will instead 
institute direct proceedings for rescission of the contract. In any case there may be limitations 
on his power of avoidance. The rules governing this power are stated elsewhere (88 380-85), 
together with those for contracts voidable on the ground of incapacity (88 12-16) or 
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misrepresentation, duress or undue influence (Chapter 7). 

The basic rule for mistake of both parties as to expression is stated in 8 155. It allows 
reformation where the parties are mistaken in thinking that a writing correctly expresses 
an agreement that they have previously reached. Avoidance is not an appropriate remedy 
where the mistake can be corrected by reformation. Under the rule stated in 8 214(d), the 
parol evidence rule does not prevent reformation in such a case, and, under the rule stated 
in 8 156, the Statute of Frauds does not prevent reformation. However, since reformation is 
a discretionary equitable remedy, the rule stated in 8 155 tells only when a court “may” 
grant such relief, leaving open the possibility that it might deny it on equitable grounds. See 
Comment d to 8 155. 

If there is a mistake of only one party as to expression, avoidance may be an appropriate 
remedy under the rule stated in 8 153. See Illustrations 5 and 6 to 8 153. If, however, his 
mistake is in believing that a writing correctly expresses a prior agreement and the other 
party knows that it does not correctly express that agreement, the problem is one of the 
effect of the latter's failure to disclose this fact. This is dealt with in 88 160-61, together with 
other instances in which nondisclosure may be tantamount to misrepresentation. 

The rules governing all of the situations dealt with in this Chapter have traditionally 
been marked by flexibility and have conferred considerable discretion on the court. In part, 
this has been due to the protean character of the situations involved and the circumstance 
that they are almost inevitably unforeseen by the parties. In part it has been due to the fact 
that the law of mistake was shaped largely by courts of equity which had broad discretionary 
powers. This characteristic of flexibility marks the rules stated in this Chapter, as is evidenced 
by such necessarily imprecise language as “materially” (8 152), “unconscionable” (8 153), 
and "bears the risk" (88 152, 153, 154). In addition, 8 158 makes it clear that if these rules 
will not suffice to do substantial justice, it is within the discretion of the court to grant relief 
on such terms as justice requires. Compare 8 272, which makes this clear in cases of 
impracticability and frustration. 

A number of problems closely related to those dealt with in this Chapter are found 
elsewhere in the Restatement of this Subject. Some of these, in contrast to those dealt with 
here, involve the question whether a contract was formed at all. Thus, the effect of 
misunderstanding, where the parties attach such different meanings to their language or 
other manifestations that there is no manifestation of mutual assent, is governed by the 
rule stated in 8 20. But cf. Illustration 6 to 8 153. Similarly, the effect of a mistake of the 
offeree as to the fact of a delay in the transmission of an offer is dealt with in 8 49, and the 
effect of a mistake of the offeree as to the terms of the offer, caused by defective transmission, 
would be determined by analogous principles. As to the effect of a mistake of a party who 
makes a contract unaware of the death or insanity of the other, see $8 15 and 48. Other 
problems, involving a mistake of one party caused by the fraud or misrepresentation of the 
other, are dealt with in 8 161. 

Only those aspects of mistake that affect contract law are dealt with in the Restatement 
of this Subject. Important questions may arise as to money paid or other performance 
rendered by mistake, for example, under a mistaken belief that such performance is due 
under an actual or supposed contract. These questions, however, are not dealt with here 
unless they are inextricably bound up with the enforceability of contract duties, as may be 
the case for restitution in connection with avoidance of a contract. Similarly, the 
Restatement of this Subject does not generally cover present transfers, as by assignment or 
deed. Such matters are, for the most part, left to the Restatement of Restitution. (As to the 
effect of mistake on equitable remedies, see 8 364(a).) 

Furthermore, for the sake of simplicity, the rules stated in this Chapter have been 
formulated in terms of the typical contract based on an exchange of consideration by two 
parties. It does not, therefore, deal exhaustively with situations involving several parties (8 
9) including intended beneficiaries (8 302), promises enforceable because of reliance (8 90), 
promises enforceable because under seal (8 95), and other less typical situations. See Comment 
c to 8 158. 
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§ 151. Mistake Defined 


A mistake is a belief that is not in accord with the facts. 


Comment: 


a. Belief as to facts. In this Restatement 
the word “mistake” is used to refer to an 
erroneous belief. A party’s erroneous belief is 
therefore said to be a “mistake” of that party. 
The belief need not be an articulated one, and 
a party may have a belief as to a fact when 
he merely makes an assumption with respect 
to it, without being aware of alternatives. 
The word “mistake” is not used here, as it is 
sometimes used in common speech, to refer 
to an improvident act, including the making 
of a contract, that is the result of such an 
erroneous belief. This usage is avoided here 
for the sake of clarity and consistency. 
Furthermore, the erroneous belief must 
relate to the facts as they exist at the time of 
the making of the contract. A party's 
prediction or judgment as to events to occur 
in the future, even if erroneous, is not a 
“mistake” as that word is defined here. An 
erroneous belief as to the contents or effect of 
a writing that expresses the agreement is, 
however, a mistake. Mistake alone, in the 
sense in which the word is used here, has no 
legal consequences. The legal consequences 
of mistake in connection with the creation of 
contractual liability are determined by the 
rules stated in the rest of this Chapter. 


Illustrations: 

1. A contracts with B to raise and 
float B's boat which has run aground on 
a reef. At the time of making the con- 
tract, A believes that the sea will remain 
calm until the work is completed. Sev- 
eral days later, during a sudden storm, 
the boat slips into deep water and fills 
with mud, making it more difficult for A 
to raise it. Although A may have shown 
poor judgment in making the contract, 
there was no mistake of either A or B, 
and the rules stated in this Chapter do 
not apply. Whether A is discharged by 
supervening impracticability is gov- 
erned by the rules stated in Chapter 11. 


See Illustration 5 to § 261. If, however, 
the boat had already slipped into deep 
water at the time the contract was made, 
although they both believed that it was 
still on the reef, there would have been a 
mistake of both A and B. Its legal conse- 
quences, if any, would be governed by 
the rule stated in 8 152. 


2. A contracts to sell and B to buy 
stock amounting to a controlling inter- 
est in C Corporation. At the time of mak- 
ing the contract, both A and B believe 
that C Corporation will have earnings of 
$1,000,000 during the following fiscal 
year. Because of a subsequent economic 
recession, C Corporation earns less than 
$500,000 during that year. Although B 
may have shown poor judgment in mak- 
ing the contract, there was no mistake of 
either A or B, and the rules stated in this 
Chapter do not apply. See Uniform Com- 
mercial Code 8 8-306(2). 


b. Facts include law. The rules stated in 
this Chapter do not draw the distinction that 
is sometimes made between "fact" and "law." 
They treat the law in existence at the time of 
the making of the contract as part of the total 
state of facts at that time. A party's erroneous 
belief with respect to the law, as found in 
statute, regulation, judicial decision, or 
elsewhere, or with respect to the legal 
consequences of his acts, may, therefore, 
come within these rules. 


Illustration: 

3. A contracts to sell a tract of land 
to B. Both parties understand that B plans 
to erect an office building on the land 
and believe that he can lawfully do so. 
Unknown to them, two days earlier a 
municipal ordinance was enacted re- 
quiring a permit for lawful erection of 
such a building. There is a mistake of 
both A and B. Its legal consequences, if 
any, are governed by the rule stated in 8 
152. See Illustration 7 to 8 152. 
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8 152. When Mistake Of Both Parties Makes A Contract Voidable 
(1) Where a mistake of both parties at the time a contract was made as to a 
basic assumption on which the contract was made has a material effect on 
the agreed exchange of performances, the contract is voidable by the 
adversely affected party unless he bears the risk of the mistake under the 


rule stated in 8 154. 


(2) In determining whether the mistake has a material effect on the agreed 
exchange of performances, account is taken of any relief by way of 
reformation, restitution, or otherwise. 


Comment: 

a. Rationale. Before making a contract, a 
party ordinarily evaluates the proposed 
exchange of performances on the basis of a 
variety of assumptions with respect to 
existing facts. Many of these assumptions are 
shared by the other party, in the sense that 
the other party is aware that they are made. 
The mere fact that both parties are mistaken 
with respect to such an assumption does not, 
of itself, afford a reason for avoidance of the 
contract by the adversely affected party. 
Relief is only appropriate in situations where 
a mistake of both parties has such a material 
effect on the agreed exchange of 
performances as to upset the very basis for 
the contract. 

This Section applies to such situations. 
Under it, the contract is voidable by the 
adversely affected party if three conditions 
are met. First, the mistake must relate to a 
“basic assumption on which the contract was 
made.” Second, the party seeking avoidance 
must show that the mistake has a material 
effect on the agreed exchange of 
performances. Third, the mistake must not 
be one as to which the party seeking relief 
bears the risk. The parol evidence rule does 
not preclude the use of prior or 
contemporaneous agreements or 
negotiations to establish that the parties were 
mistaken. See § 214(d). However, since 
mistakes are the exception rather than the 
rule, the trier of the facts should examine 
the evidence with particular care when a 
party attempts to avoid liability by proving 
mistake. See Comment c to § 155. The rule 
stated in this Section is subject to that in § 
157 on fault of the party seeking relief. It is 
also subject to the rules on exercise of the 
power of avoidance stated in §§ 378-85. 

b. Basic assumption. A mistake of both 
parties does not make the contract voidable 
unless it is one as to a basic assumption on 
which both parties made the contract. The 
term “basic assumption” has the same 


meaning here as it does in Chapter 11 in 
connection with impracticability (§§ 261, 
266(1)) and frustration (88 265, 266(2)). 
See Uniform Commercial Code § 2-615(a). 
For example, market conditions and the 
financial situation of the parties are 
ordinarily not such assumptions, and, 
generally, just as shifts in market conditions 
or financial ability do not effect discharge 
under the rules governing impracticability, 
mistakes as to market conditions or financial 
ability do not justify avoidance under the 
rules governing mistake. See Comment b to 
8 261. The parties may have had such a 
"basic assumption," even though they were 
not conscious of alternatives. See 
Introductory Note to Chapter 11. Where, for 
example, a party purchases an annuity on 
the life of another person, it can be said that 
it was a basic assumption that the other 
person was alive at the time, even though 
the parties never consciously addressed 
themselves to the possibility that he was dead. 
See Illustration 6. 


Illustrations: 

1. A contracts to sell and B to buy a 
tract of land, the value of which has de- 
pended mainly on the timber on it. Both 
A and B believe that the timber is still 
there, but in fact it has been destroyed 
by fire. The contract is voidable by B. 


2. A contracts to sell and B to buy a 
tract of land, on the basis of the report of 
a surveyor whom A has employed to de- 
termine the acreage. The price is, how- 
ever, a lump sum not calculated from 
the acreage. Because of an error in com- 
putation by the surveyor, the tract con- 
tains ten per cent more acreage than he 
reports. The contract is voidable by A. 
Compare Illustrations 8 and 11 to this 
Section and Illustration 2 to 8 158. 


3. À contracts to sell and B to buy a 
tract of land. B agrees to pay A $100,000 
in cash and to assume a mortgage that C 
holds on the tract. Both A and B believe 
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that the amount of the mortgage is 
$50,000, but in fact it is only $10,000. 
The contract is voidable by A, unless the 
court supplies a term under which B is 
entitled to enforce the contract if he 
agrees to pay an appropriate additional 
sum, and B does so. See Illustration 2 to 8 
158. 


4. A contracts to sell and B to buy a 
debt owed by C to A, and secured by a 
mortgage. Both A and B believe that 
there is a building on the mortgaged land 
so that the value of the mortgaged prop- 
erty exceeds that of the debt, but in fact 
there is none so that its value is less than 
half that of the debt. The contract is void- 
able by B. See 8 333. 


5. À contracts to assign to B for $100 
a $10,000 debt owed to A by C, who is 
insolvent. Both A and B believe that the 
debt is unsecured and is therefore, vir- 
tually worthless, but in fact it is secured 
by stock worth approximately $5,000. 
The contract is voidable by A. 


6. A pays B, an insurance company, 
$100,000 for an annuity contract un- 
der which B agrees to make quarterly 
payments to C, who is 50 years old, in a 
fixed amount for the rest of C's life. A 
and B believe that C is in good health 
and has a normal life expectancy, but in 
fact C is dead. The contract is voidable 
by A. 


c. Material effect on agreed exchange. A 
party cannot avoid a contract merely 
because both parties were mistaken as to a 
basic assumption on which it was made. He 
must, in addition, show that the mistake has 
a material effect on the agreed exchange of 
performances. It is not enough for him to 
prove that he would not have made the 
contract had it not been for the mistake. He 
must show that the resulting imbalance in 
the agreed exchange is so severe that he can 
not fairly be required to carry it out. 
Ordinarily he will be able to do this by 
showing that the exchange is not only less 
desirable to him but is also more 
advantageous to the other party. Sometimes 
this is so because the adversely affected party 
will give, and the other party will receive, 
something more than they supposed. 
Sometimes it is so because the other party 
will give, and the adversely affected party 
will receive, something less than they 
supposed. In such cases the materiality of the 
effect on the agreed exchange will be 
determined by the overall impact on both 


parties. In exceptional cases the adversely 
affected party may be able to show that the 
effect on the agreed exchange has been 
material simply on the ground that the 
exchange has become less desirable for him, 
even though there has been no effect on the 
other party. Cases of hardship that result in 
no advantage to the other party are, 
however, ordinarily appropriately left to the 
rules on impracticability and frustration. See 
Illustration 9 and 8 266. The standard of 
materiality here, as elsewhere in this 
Restatement (e.g., 8 237), is a flexible one to 


be applied in the light of all the 
circumstances. 
Illustrations: 


7. The facts being as stated in Illus- 
tration 3 to § 151, in determining 
whether the effect on the agreed ex- 
change is material, and the contract 
therefore voidable by B, the court will 
consider not only the decrease in its de- 
sirability to B but also any advantage to 
A through his receiving a higher price 
than the land would have brought on 
the market had the facts been known. 
See Illustration 3 to § 151. 


8. A contracts to sell and B to buy a 
tract of land, which they believe con- 
tains 100 acres, at a price of $1,000 an 
acre. In fact the tract contains 110 acres. 
The contract is not voidable by either A 
or B, unless additional facts show that 
the effect on the agreed exchange of per- 
formances is material. 


9. A contracts to sell and B to buy a 
dredge which B tells A he intends to use 
for a special and unusual purpose, but B 
does not rely on A's skill and judgment. 
A and B believe that the dredge is fit for 
B's purpose, but in fact it is not, although 
it is merchantable. The contract is not 
voidable by B because the effect on the 
agreed exchange of performances is not 
material. If B's purpose is substantially 
frustrated, he may have relief under 8 
266(2). See also Uniform Commercial 
Code 88 2-314, 2-315. 


d. Significance of other relief. Under the rule 
stated in Subsection (2), before determining 
the effect on the agreed exchange, the court 
will first take account of any relief that may 
be available to him or granted to the other 
party under the rules stated in 88 155 (see 
Illustration 10) and 158 (see Illustration 11). 
A party may choose to seek relief by means of 
reformation even though it makes his own 
performance more onerous when, absent 
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reformation, the contract would be voidable 
by the other party. See Introductory Note 
and Comment e to § 155. 


Illustrations: 

10. A and B agree that A will sell and 
B will buy a tract of land for $100,000, 
payable by $50,000 in cash and the as- 
sumption of an existing mortgage of 
$50,000. In reducing the agreement to 
writing, B's lawyer erroneously omits the 
provision for assumption of the mort- 
gage, and neither A nor B notices the 
omission. Under the rule stated in § 155, 
at the request of either party, the court 
will decree that the writing be reformed 
to add the provision for assumption of 
the mortgage. The contract is, therefore, 
not voidable by A because, when account 
is taken of the availability to him of ref- 
ormation, the effect on the agreed ex- 
change of performances is not material. 
See Illustration 1 to 8 155. 


11. A contracts to sell and B to buy a 
tract of land, described in the contract 
as containing 100 acres, at a price of 
$100,000, calculated from the acreage 
at $1,000 an acre. In fact the tract con- 
tains only 90 acres. If B is entitled to a 
reduction in price of $10,000, under the 
rule stated in 8 158(2), the contract is 
not voidable by B because when account 
is taken of the availability to him of a 
reduction in price, the effect on the 
agreed exchange of performances is not 
material. See Illustration 1 to 8 158. As 
to the possibility of an argument based 
on frustration, see 8 266(2). 


e. Allocation of risk. A party may be 
considered to have undertaken to perform in 
spite of a mistake that has a material effect 
on the agreed exchange of performances. He 
then bears the risk of the mistake. Because of 
the significance of the allocation of risk in 
the law of mistake, the scope of this exception 
is spelled out in detail in 8 154. (It is assumed 
in the illustrations to the present Section that 
the adversely affected party does not bear 
the risk of the mistake under the rule stated 
in 8 154. See, e.g., Illustration 14.) 

J. Releases. Releases of claims have afforded 
particularly fertile ground for the invocation 
of the rule stated in this Section. It is, of 
course, a traditional policy of the law to favor 
compromises as a means of settling claims 
without resort to litigation. See Comment a 
to 8 74. Nevertheless, a claimant who has 
executed such a release may later wish to 
attack it. The situation may arise with respect 


to any claim, but a particularly common 
example involves claims for personal injury, 
where the claimant may have executed the 
release without full knowledge of the extent 
or, perhaps, even of the nature of his injuries. 
Such a claimant has a variety of possible 
grounds for attacking the release on 
discovering that his injuries are more serious 
than he had initially supposed. He may seek 
to have the release interpreted against the 
draftsman so as to be inapplicable to the 
newly discovered injuries (8 206). He may 
seek to have the release reformed on the 
ground that it does not correctly express the 
prior agreement of the parties (8 155). He 
may seek to avoid the release on the ground 
that it was unfairly obtained through 
misrepresentation, duress or undue influence 
(Chapter 7). He may seek to have the release, 
or at least that part purporting to cover the 
newly discovered injuries, held 
unenforceable as unconscionable (8 208). Or 
he may seek to avoid the release on the ground 
that both he and the other party were 
mistaken as to the nature or extent of his. 
injuries. Assuming that the release is 
properly interpreted to cover unknown 
injuries and that it was not unfairly obtained 
or unconscionable, his case will turn on the 
application of the rule stated in this Section 
to his claim of mistake. In dealing with such 
attacks on releases, a court should be 
particularly sensitive to obscure or 
misleading language and especially alert to 
the possibility of unfairness or 
unconscionability. However, the same rules 
relating to mistake apply to such releases as 
apply to other contracts, and if the results 
sometimes seem at variance with those rules, 
the variance can usually be attributed to the 
presence of one of the alternative grounds 
listed above. 

A claimant's attempt at avoidance based 
on mistake of both parties, therefore, will 
frequently turn on a determination, in the 
light of all the circumstances, of the basic 
assumptions of the parties at the time of the 
release. These circumstances may include 
the fair amount that would be required to 
compensate the claimant for his known 
injuries, the probability that the other party 
would be held liable on that claim, the 
amount received by the claimant in 
settlement of his claim; and the relationship 
between the known injuries and the newly 
discovered injuries. If, for example, the 
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amount received by the claimant is 
reasonable in comparison with the fair 
amount required to compensate him for his 
known injuries and the probability of the 
other party being held liable on that claim, 
this suggests that the parties assumed that 
his injuries were only those known. 
Furthermore, even if the parties do not 
assume that his injuries are only those 
known, they may assume that any unknown 
injuries are of the same general nature as 
the known ones, while differing in extent. 
Although the parties may fix the assumptions 
on which the contract is based by an express 
provision, fairly bargained for, the common 
recital that the release covers all injuries, 
known or unknown and of whatever nature 
or extent, may be disregarded as 
unconscionable if, in view of the 
circumstances of the parties, their legal 
representation, and the setting of the 
negotiations, it flies in the face of what would 
otherwise be regarded as a basic assumption 
of the parties. What has been said here with 
respect to releases of claims for personal 
injury is generally true for releases executed 
in other contexts. 


Illustrations: 

12. A has a claim against B for B’s 
admitted negligence, which appears to 
have caused damage to A’s automobile 
in an amount fairly valued at $600. In 
consideration of B’s payment of $600, A 
executes a release of “all claims for in- 
jury to person or property” that he may 
have against B. Both A and B believe that 
A has suffered damage to property only, 
but A later discovers that he has also suf- 
fered personal injuries in the extent of 
$20,000. The release is voidable by A. 


13. A has a claim against B for B's 
admitted negligence, which appears to 
have caused personal injuries to A’s back 
in an amount fairly valued at $10,000, 
although the parties are aware that A 
may require further treatment. In con- 
sideration of B’s payment of $15,000, A 
executes a release of “all claims for in- 
jury to person or property” that he may 
have against B. A later incurs additional 
expenses of $20,000 in connection with 


his back, which was injured more seri- 
ously than he had believed. The release 
is not voidable by A. 


g. Relation to breach of warranty. The rule 
stated in this Section has a close relationship 
to the rules governing warranties sale by a 
seller of goods or of other kinds of property. A 
buyer usually finds it more advantageous to 
rely on the law of warranty than on the law 
of mistake. Because of the broad scope of a 
seller’s warranties, a buyer is more often 
entitled to relief based on a claim of breach of 
warranty than on a claim based on mistake. 
Furthermore, because relief for breach of 
warranty is generally based on the value that 
the property would have had if it had been as 
warranted (see Uniform Commercial Code § 
2- 714(2)), it is ordinarily more extensive 
than that afforded if he merely seeks to avoid 
the contract on the ground of mistake. 
Nevertheless, the warranties are not 
necessarily exclusive and, even absent a 
warranty, a buyer may be able to avoid on 
the ground of mistake if he brings himself 
within the rule stated in this Section. The 
effect, on a buyer’s claim of mistake, of 
language purporting to disclaim the seller’s 
responsibility for the goods is governed by 
the rules on interpretation stated in Chapter 


9. 


Illustration: 

14. A, a violinist, contracts to sell 
and B, another violinist, to buy a violin. 
Both A and B believe that the violin is a 
Stradivarius, but in fact it is a clever 
imitation. A makes no express warranty 
and, because he is not a merchant with 
respect to violins, makes no implied war- 
ranty of merchantability under Uniform 
Commercial Code 8 2-314. The contract 
is voidable by B. 


h. Mistakes as to different assumptions. The 
rule stated in this Section applies only where 
both parties are mistaken as to the same basic 
assumption. Their mistakes need not be, and 
often they will not be, identical. If, however, 
the parties are mistaken as to different 
assumptions, the rule stated in 8 153, rather 
than that stated in this Section, applies. 
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§ 153. When Mistake Of One Party Makes A Contract Voidable 
Where a mistake of one party at the time a contract was made as to a basic 
assumption on which he made the contract has a material effect on the 
agreed exchange of performances that is adverse to him, the contract is 
voidable by him if he does not bear the risk of the mistake under the rule 


stated in § 154, and 


(a) the effect of the mistake is such that enforcement of the contract would 


be unconscionable, or 


(b) the other party had reason to know of the mistake or his fault caused 


the mistake. 


Comment: 

a. Rationale. Courts have traditionally 
been reluctant to allow a party to avoid a 
contract on the ground of mistake, even as to 
a basic assumption, if the mistake was not 
shared by the other party. Nevertheless, 
relief has been granted where the other party 
actually knew (see §§ 160, 161) or had reason 
to know of the mistake at the time the 
contract was made or where his fault caused 
the mistake. There has, in addition, been a 
growing willingness to allow avoidance 
where the consequences of the mistake are so 
grave that enforcement of the contract would 
be unconscionable. This Section states a rule 
that permits avoidance on this latter basis, 
as well as on the more traditional grounds. 
The rules stated in this Section also apply to 
option contracts, under which a party’s offer 
is irrevocable either under a statute, such as 
one applying to bids for public works, or on 
other grounds. The parol evidence rule does 
not preclude the use of prior or 
contemporaneous agreements or 
negotiations to establish that a party was 
mistaken. See § 214(d). Nevertheless, 
because mistakes are the exception rather 
than the rule, the trier of the facts should 
examine the evidence with particular care 
when a party attempts to avoid liability by 
proving mistake. See Comment c to § 155. 
The rule stated in this Section is subject to 
that stated in § 157 on fault of the party 
seeking relief. It is also subject to the rules on 
exercise of the power of avoidance stated in 
88 380-85. 

b. Similarity to rule where both are 
mistaken. In order for a party to have the 
power to avoid a contract for a mistake that 
he alone made, he must at least meet the 
same requirements that he would have had 
to meet had both parties been mistaken (8 
152). The mistake must be one as to a basic 
assumption on which the contract was made; 
it must have a material effect on the agreed 


exchange of performances; and the mistaken 
party must not bear the risk of the mistake. 
The most common sorts of such mistakes 
occur in bids on construction contracts and 
result from clerical errors in the computation 
of the price or in the omission of component 
items. See Illustration 1. The rule stated in 
this Section is not, however, limited to such 
cases. It also applies, for example, to a 
misreading of specifications (see Illustration 
4) or such misunderstanding as does not 
prevent a manifestation of mutual assent 
(see Illustrations 5 and 6). Where only one 
party is mistaken, however, he must meet 
either the additional requirement stated in 
Subparagraph (a) or one of the additional 
requirements stated in Subparagraph (b). 

p: Additional requirement of 
unconscionability. Under Subparagraph (a), 
the mistaken party must in addition show 
that enforcement of the contract would be 
unconscionable. The reason for this additional 
requirement is that, if only one party was 
mistaken, avoidance of the contract will 
more clearly disappoint the expectations of 
the other party than if he too was mistaken. 
See Introductory Note. Although 8 208, 
Unconscionable Contract or Term, is not itself 
applicable to such cases since the 
unconscionability does not appear at the time 
the contract is made, the standards of 
unconscionability in such cases are similar 
to those under 8 208 (see Comment c to § 
208). The mistaken party bears the 
substantial burden of establishing 
unconscionability and must ordinarily show 
not only the position he would have been in 
had the facts been as he believed them to be 
but also the position in which he finds himself 
as a result of his mistake. For example, in the 
typical case of a mistake as to the price in a 
bid, the builder must show the profit or loss 
that will result if he is required to perform, 
as well as the profit that he would have made 
had there been no mistake. 
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lllustrations: 

1. In response to B's invitation for bids 
on the construction of a building accord- 
ing to stated specifications, A submits an 
offer to do the work for $150,000. A be- 
lieves that this is the total of a column of 
figures, but he has made an error by in- 
advertently omitting a $50,000 item, 
and in fact the total is $200,000. B, hav- 
ing no reason to know of A's mistake, ac- 
cepts A's bid. If A performs for $150,000, 
he will sustain a loss of $20,000 instead 
of making an expected profit of $30,000. 
If the court determines that enforcement 
of the contract would be unconscionable, 
it is voidable by A. 


2. The facts being otherwise as stated 
in Illustration 1, the item that A inad- 
vertently omits is a $35,000 item which 
would have made the total $185,000, so 
that if he does the work for $150,000 he 
will sustain a loss of $5,000 rather than 
make a profit of $30,000. The court may 
reach a result contrary to that in Illus- 
tration 1, on the ground that enforce- 
ment of the contract would not be un- 
conscionable, and hold that it is not void- 
able by A. 


3. The facts being otherwise as stated 
in Illustration 1, B has not accepted A's 
bid before notification of the mistake, but 
by statute A's bid is an irrevocable op- 
tion contract because B is a state agency. 
In addition, A has posted a $10,000 
bidder's bond with S as surety. If the 
court determines that enforcement of 
the option contract would be unconscio- 
nable, it is voidable by A and, on avoid- 
ance by A, S is not liable on the bond. 


4. The facts being otherwise as stated 
in Illustration 1, the $50,000 error in 
A's bid is the result of A's mistake in in- 
terpreting B's specifications. If the court 
determines that enforcement of the con- 
tract would be unconscionable, it is void- 
able by A. 


5. A writes B offering to sell for 
$100,000 a tract of land that A owns 
known as “201 Lincoln Street." B, who 
mistakenly believes that this description 
includes an additional tract of land 
worth $30,000, accepts A's offer. If the 
court determines that enforcement of 
the contract would be unconscionable, it 
is voidable by B. 


6. A offers to sell B goods shipped from 
Bombay ex steamer "Peerless." B accepts. 
There are two steamers of the name 
*Peerless" sailing from Bombay at mate- 
rially different times. B means Peerless 


No. 2, and A has reason to know this. A 
means Peerless No. 1, but B has no reason 
to know this. Under the rule stated in 8 
20 there is a contract for the sale of goods 
from Peerless No. 2, but, under the rule 
stated in this Section, if the court deter- 
mines that its enforcement would be 
unconscionable, it is voidable by A. See 
Illustration 4 to 8 20. 


d. Effect of reliance on unconscionability. 
Reliance by the other party may make 
enforcement of a contract proper although 
enforcement would otherwise be 
unconscionable. If the mistake is discovered 
and the other party notified before he has 
relied on the contract, avoidance by the 
mistaken party deprives the other party only 
of his expectation, the "benefit of the 
bargain," (see 8 344). If, however, the other 
party has relied on the contract in some 
substantial way, avoidance may leave that 
reliance uncompensated. In such a case, 
enforcement of the contract would not be 
unconscionable, even if it otherwise would 
be. If, however, the court can adequately 
protect the other party by compensating him 
for his reliance under the rules stated in 8 
158, avoidance is not then precluded on this 
ground. 


Illustrations: 

7. In response to an invitation from 
B, a general contractor, for bids from sub- 
contractors, A submits an offer to B to do 
paving work for $10,000, to be used by B 
as a partial basis for B’s bid on a large 
building. As A knows, B is required to 
name his subcontractors in his general 
bid. Because of the short time in which A 
has to prepare his bid, A inadvertently 
totals his bid as $10,000 rather than 
$15,000. B uses A’s bid in arriving at his 
offer of $100,000, making A’s offer irre- 
vocable as an option contract (§ 87). B’s 
offer is accepted, but A discovers his mis- 
take before B accepts his bid. The option 
contract is not voidable by A because of 
B’s reliance by using A’s offer in making 
up his own offer. See Illustration 6 to § 
87. 


8. The facts being otherwise as stated 
in Illustration i, on A’s refusal to per- 
form for $150,000, B is no longer able to 
accept the next lowest bid and has to re- 
advertise for bids at a cost of $1,000 be- 
fore getting a bid that he accepts. If the 
court determines that enforcement of 
the contract would be unconscionable, 
the contract is voidable by A in spite of 
B’s reliance, because B can be adequately 
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protected by holding A liable for the 


$1,000 cost of re-advertising (see $8 
158(1) and Comment b to that Section). 


e. Had reason to know of or caused the 
mistake. If the other party had reason to know 
of the mistake, the mistaken party can avoid 
the contract regardless of whether its 
enforcement would be unconscionable. (The 
terminology "reason to know" is used instead 
of "should know" on the ground explained in 
Comment b to 8 19. The situation in which 
the other party actually knows of the mistake 
is covered in 8 161. See Comment d to § 161.) 
Similar results follow where the other party's 
fault caused the mistake. (If the mistake was 
the fault of both parties, it was not caused by 
the other party within the meaning of this 
Section and the court may exercise its 
discretion under the rule stated in 8 158(2). 
See Comment c to 8 158.) In attempting to 
unscramble a partially or completely 
executed transaction, the court may allow 
the mistaken party recovery under the rules 
stated in 8 158(1). 


Illustrations: 

9. The facts being otherwise as stated 
in Illustration 1, A does not prove what 
his profit or loss will be if he performs, 
but B had estimated the expected cost as 
$180,000 before advertising for bids and 
the ten other bids were all in the range 
between $180,000 and $200,000. If it 
is determined, because of the discrepancy 
between A's bid on the one hand and B's 
estimate and the ten other bids on the 
other, that B had reason to know of A's 
mistake, the contract is voidable by A. 


10. The facts being otherwise as 
stated in Illustration 7, if it is determined 
that B had reason to know of A's mistake, 
the contract is voidable by A. 


f. Allocation of risk. Here, as under 8 152, a 
party may undertake to perform in spite of a 
mistake that would otherwise allow him to 
avoid the contract. It is, of course, unusual 
for a party to bear the risk of a mistake that 
the other party had reason to know of or that 
was caused by his fault within Subparagraph 
(b). Because of the significance of allocation 
of risk in the law of mistake, the scope of this 
exception is spelled out in detail in 8 154. (It 
is assumed in the illustrations to the present 
Section that the adversely affected party does 
not bear the risk under the rule stated in § 
154.) 

g. Mistake as to identity. Mistakes as to the 
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identity of a party have sometimes been 
treated as distinct from other mistakes, but 
the modern trend is to apply the rules 
applicable to other mistakes. Cf. Uniform 
Commercial Code 8 2-403(1)(a). Such a 
mistake is therefore subject generally to the 
rules stated in this Chapter and, since it is by 
its nature a mistake of only one of the parties, 
particularly to the rule stated in this Section. 
The identity of the other party, as 
distinguished, for example, from his financial 
standing (see Comment b to 8 152), is usually 
a basic assumption on which a contract is 
made. If the other party knows that he is not 
the intended offeree, he cannot accept an 
offer. That case is governed by 8 52. If, 
however, he accepts without knowing that 
he is not the intended offeree, a contract may 
result. See Comment b to 8 52. Whether that 
contract is voidable by the offeror on the 
ground of mistake is governed by the rule 
stated in this Section. The contract is 
voidable by the mistaken party, under the 
rule stated in Subparagraph (b), if the other 
party has caused a mistake as to his identity 
or if he had reason to know of the mistake, as - 
long as it has a material effect on the agreed 
exchange of performances. Otherwise it is not 
voidable unless enforcement of the contract 
would be unconscionable, under the rule 
stated in Subparagraph (a). In some 
transactions the identity of the other party 
is of sufficient importance that he will be able 
to show unconscionability, but often he will 
not. 

The situation in which a party deals with 
an agent acting secretly for an undisclosed 
principal is governed by the Restatement, 
Second, of Agency and not by the Restatement 
of this Subject. The basic principles there 
applied are not, however, inconsistent with 
the rule stated in this Section. The party who 
deals with such an agent gets that which he 
expects, the liability of the agent on the 
contract. See Restatement, Second, Agency 
8 322. Indeed, he gets more, for on disclosure 
of the agent's principal he can also hold the 
principal. See Restatement, Second, Agency 
8 186. Although it is also true that he may 
himself be liable to the principal, as well as 
to the agent, on the contract, this additional 
burden has not been regarded by the law of 
agency as sufficiently important to make 
enforcement of the contract against him 
unconscionable, since it does not change the 
terms of the contract. 
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Illustrations: 

11. In answer to an inquiry from 
*J.B. Smith Company," A offers to sell 
goods for cash on delivery. A mistakenly 
believes that the offeree is John B. Smith, 
who has an established business of good 
repute, but in fact it is a business run by 
his son, whose business is new and near 
insolvency. The son accepts, not know- 
ing of A's mistake. If the court concludes 
that, because payment is to be cash on 
delivery, enforcement of the contract 
would not be unconscionable, the con- 
tract is not voidable by A. 


12. The facts being otherwise as 
stated in Illustration 11, A’s offer is to 
sell goods on 90 days credit. If the court 
determines that, because payment is to 
be on 90 days credit, enforcement of the 
contract would be unconscionable, the 
contract is voidable by A. See $8 251, 
252; Uniform Commercial Code 88 2- 
609, 2-702(1). 


13. The facts being otherwise as 
stated in Illustration 11, A's offer con- 
tains references to “your long established 
business” from which the son had reason 
to know of A’s mistake. The contract is 
voidable by A. 


§ 154. When A Party Bears The Risk Of A Mistake 


A party bears the risk of a mistake when 

(a) the risk is allocated to him by agreement of the parties, or 

(b) he is aware, at the time the contract is made, that he has only limited 
knowledge with respect to the facts to which the mistake relates but treats 
his limited knowledge as sufficient, or 

(c) the risk is allocated to him by the court on the ground that it is 
reasonable in the circumstances to do so. 


Comment: 

a. Rationale. Absent provision to the 
contrary, a contracting party takes the risk 
of most  supervening changes in 
circumstances, even though they upset basic 
assumptions and unexpectedly affect the 
agreed exchange of performances, unless 
there is such extreme hardship as will justify 
relief on the ground of impracticability of 
performance or frustration of purpose. A 
party also bears the risk of many mistakes as 
to existing circumstances even though they 
upset basic assumptions and unexpectedly 
affect the agreed exchange of performances. 
For example, it is commonly understood that 
the seller of farm land generally cannot avoid 
the contract of sale upon later discovery by 
both parties that the land contains valuable 
mineral deposits, even though the price was 
negotiated on the basic assumption that the 
land was suitable only for farming and the 
effect on the agreed exchange of 
performances is material. In such a case a 
court will ordinarily allocate the risk of the 
mistake to the seller, so that he is under a 
duty to perform regardless of the mistake. 
The rule stated in this Section determines 
whether a party bears the risk of a mistake 
for the purposes of both 88 152 and 153. 


Stating these rules in terms of the allocation 
of risk avoids such artificial and specious 
distinctions as are sometimes drawn between 
“intrinsic” and “extrinsic” mistakes or 
between mistakes that go to the "identity" or 
*existence" of the subject matter and those 
that go merely to its "attributes," “quality” 
or *value." Even though a mistaken party 
does not bear the risk of a mistake, he may be 
barred from avoidance if the mistake was the 
result of his failure to act in good faith and in 
accordance with reasonable standards of fair 
dealing. See 8 157. 

b. Allocation by agreement. The most 
obvious case of allocation of the risk of a 
mistake is one in which the parties 
themselves provide for it by their agreement. 
Just as a party may agree to perform in spite 
of impracticability or frustration that would 
otherwise justify his non-performance, he 
may also agree, by appropriate language or 
other manifestations, to perform in spite of 
mistake that would otherwise justify his 
avoidance. An insurer, for example, may 
expressly undertake the risk of loss of 
property covered as of a date already past. 
Whether the agreement places the risk on 
the mistaken party is a question to be 
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answered under the rules generally 
applicable to the scope of contractual 
obligations, including those on 
interpretation, usage and unconscionability. 
See Chapter 9. 


Illustration: 

1. A contracts to sell and B to buy a 
tract of land. A and B both believe that A 
has good title, but neither has made a 
title search. The contract provides that 
A will convey only such title as he has, 
and A makes no representation with re- 
spect to title. In fact, A's title is defec- 
tive. The contract is not voidable by B, 
because the risk of the mistake is allo- 
cated to B by agreement of the parties. 


c. Conscious ignorance. Even though the 
mistaken party did not agree to bear the risk, 
he may have been aware when he made the 
contract that his knowledge with respect to 
the facts to which the mistake relates was 
limited. If he was not only so aware that his 
knowledge was limited but undertook to 
perform in the face of that awareness, he 
bears the risk of the mistake. It is sometimes 
said in such a situation that, in a sense, there 
was not mistake but "conscious ignorance." 


Illustration: 

2. The facts being otherwise as stated 
in Illustration 2 to 8 152, A proposes to B 
during the negotiations the inclusion of 
a provision under which the adversely 
affected party can cancel the contract in 
the event of a material error in the 
surveyor's report, but B refuses to agree 
to such a provision. The contract is not 
voidable by A, because A bears the risk 
of the mistake. 


d. Risk allocated by the court. In some 
instances it is reasonably clear that a party 
should bear the risk of a mistake for reasons 
other than those stated in Subparagraphs (a) 
and (b). In such instances, under the rule 
stated in Subparagraph (c), the court will 
allocate the risk to that party on the ground 
that it is reasonable to do so. A court will 
generally do this, for example, where the 
seller of farm land seeks to avoid the contract 
of sale on the ground that valuable mineral 


rights have newly been found. See Comment 
a. In dealing with such issues, the court will 
consider the purposes of the parties and will 
have recourse to its own general knowledge 
of human behavior in bargain transactions, 
as it will in the analogous situation in which 
it is asked to supply a term under the rule 
stated in 8 204. The rule stated in Subsection 
(c) is subject to contrary agreement and to 
usage (8 221). 


Illustrations: 

3. The facts being otherwise as stated : 
in Illustration 6 to 8 152, C is not dead 
but is afflicted with an incurable fatal 
disease and cannot live more than a 
year. The contract is not voidable by A, 
because the court will allocate to A the 
risk of the mistake. 


4. A, an owner of land, and B, a 
builder, make a contract under which B 
is to take from A's land, at a stated rate 
per cubic yard, all the gravel and earth 
necessary for the construction of a 
bridge, an amount estimated to be 
114,000 cubic yards. A and B believe 
that all of the gravel and earth is above 
water level and can be removed by ordi- - 
nary means, but in fact about one quar- 
ter of it is below water level, so that re- 
moval will require special equipment at 
an additional cost of about twenty per- 
cent. The contract is not voidable by B, 
because the court will allocate to B the 
risk of the mistake. Compare Illustration 
5 to 8 266. 


5. A contracts with B to build a house 
on B's land. A and B believe that subsoil 
conditions are normal, but in fact some 
of the land must be drained at an expense 
that will leave A no profit under the con- 
tract. The contract is not voidable by A, 
because the court will allocate to A the 
risk of the mistake. Compare Illustration 
8 to 8 266. 


6. The facts being otherwise as stated 
in Illustration 1 to 8 153, the $50,000 
error in A's bid is the result of A's mis- 
taken estimate as to the amount of labor 
required to do the work. A cannot avoid 
the contract, because the court will allo- 
cate to A the risk of the mistake. 
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§ 155. When Mistake Of Both Parties As To Written Expression Justifies 


Reformation 


Where a writing that evidences or embodies an agreement in whole or in 
part fails to express the agreement because of a mistake of both parties as 
to the contents or effect of the writing, the court may at the request of a 
party reform the writing to express the agreement, except to the extent 
that rights of third parties such as good faith purchasers for value will be 


unfairly affected. 


Comment: 

a. Scope. The province of reformation is to 
make a writing express the agreement that 
the parties intended it should. Under the rule 
stated in this Section, reformation is 
available when the parties, having reached 
an agreement and having then attempted to 
reduce it to writing, fail to express it correctly 
in the writing. Their mistake is one as to 
expression—one that relates to the contents 
or effect of the writing that is intended to 
express their agreement— and the 
appropriate remedy is reformation of that 
writing properly to reflect their agreement. 
For the rule stated in this Section to be 
invoked, therefore, there must have been 
some agreement between the parties prior to 
the writing. The prior agreement need not, 
however, be complete and certain enough to 
be a contract. Compare § 1 with § 3; see § 33. 
If the parties reach agreement as to only part 
of a prospective bargain, and if they are later 
mistaken in their attempt to put in writing 
this agreement together with such other 
terms as will make a contract, reformation 
is still an appropriate remedy. The 
agreement must, of course, be certain enough 
to permit a court to frame relief in terms of 
reformation. The writing that is reformed 
may purport to embody their entire 
agreement (i.e., a completely integrated 
agreement under § 210(1)), or only part of 
their agreement (i.e., a partially integrated 
agreement under § 210(2)), since the parol 
evidence rule does not preclude such a 
showing of mistake. See § 214(d). It may be a 
writing evidencing a contract within the 
Statute of Frauds, since the Statute does not 
bar reformation. See § 156. (If neither the 
parol evidence rule nor the Statute of Frauds 
applies, the writing itself will not ordinarily 
have sufficient legal significance for its 
reformation to be necessary.) The error in 
expressing the agreement may consist in the 
omission or erroneous reduction to writing of 
a term agreed upon or the inclusion of a term 
not agreed upon. If the parties are mistaken 


with respect to the legal effect of the language 
that they have used, the writing may be 
reformed to reflect the intended effect. 
Reformation is available even though the 
effect of the error is to make it appear from 
the writing that there is no enforceable 
agreement. See Illustration 2 and Comment 
a and Illustration 3 to § 156. Reformation is 
not precluded by the mere fact that the party 
who seeks it failed to exercise reasonable care 
in reading the writing, but the right to 
reformation is subject to the rule on fault 
stated in § 157. With the merger of law and 
equity under modern codes of procedure, it is 
generally unnecessary to seek reformation 
as a condition to enforcing the true contract, 
and a party may be granted both 
reformation and enforcement in a single suit. 


Illustrations: 

1. A and B agree that A will sell and 
B will buy a tract of land for $100,000 
and that B will assume an existing mort- 
gage of $50,000. In reducing the agree- 
ment to writing, B’s lawyer erroneously 
omits the provision for assumption, and 
neither A nor B notices the omission. At 
the request of either A or B, the court 
will reform the writing to add the provi- 
sion for assumption. 


2. A and B agree that A will sell and 
B will buy all the coal that B shall re- 
quire in his business during a five year 
period. In reducing the agreement to 
writing, B mistakenly provides that he 
will buy all the coal that he shall desire 
to buy during that period, and A fails to 
notice the error. At the request of either 
A or B, the court will reform the writing 
to provide that B will buy all the coal 
that he shall require rather than all that 
he shall desire to buy. 


3. A agrees with B to guarantee the 
collectibility of a debt owed by C to B. In 
reducing the agreement to writing, the 
parties mistakenly choose words that, 
unknown to both of them, have the ef- 
fect of making A an ordinary guarantor 
rather than a guarantor of collectibility 
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only. At the request of either A or B, the 
court will reform the writing to limit A’s 
obligation to that of a guarantor of 
collectibility. 


b. Relation to other rules. The rule stated in 
this Section applies only where both parties 
are mistaken with respect to the reduction to 
writing. (In the case of a promise under seal 
to make a gift, since the intention of only one 
party is involved, his mistake alone will 
entitle him to reformation, at least if there 
has been no reliance by the donee that cannot 
be compensated for. See Comment d.) A 
mistake as to expression is a mistake as to a 
basic assumption, but the contract is not 
voidable unless reformation is unavailable 
to protect the interests of the parties. See § 
152. One party may, therefore, seek 
reformation in order to prevent avoidance 
by the other. See Comment e to this Section 
and Illustration 10 to § 152. If, however, the 
parties make a written agreement that they 
would not otherwise have made because of a 
mistake other than one as to expression, the 
court will not reform a writing to reflect the 
agreement that it thinks they would have 
made. The remedy in that case is avoidance. 
See Illustrations 4 and 5. The discretionary 
relief authorized under the rule stated in § 
158 may involve some reshaping of the 
contract duties by the court but is different 
from reformation. 

Several other related cases must also be 
distinguished. If one party sends to the other 
an offer which, because of a mistake, does not 
reflect the offeror’s intention, the rule stated 
in this Section does not apply both because 
only one party is mistaken and because there 
was no prior agreement. The mistaken 
party’s remedy, if any, in that case is not 
reformation but avoidance under the rule 
stated in § 153. See Illustration 6 to § 153. 
Similarly, when the parties to a bargain, 
sufficiently certain to be a contract, are silent 
with respect to a term that is essential to a 
determination of their rights and duties, the 
court will not decree reformation but will 
supply a term under the rule stated in § 204. 
See Illustration 6. Furthermore, even where 
there is a prior agreement that is not properly 
expressed in the writing, if only one party is 
mistaken and the other actually knows this, 
the mistaken party’s right to reformation is 
governed by the rule on fraudulent 
misrepresentation stated in 8 166. 


In some instances where it might appear 
that both parties are mistaken with respect 
to the reduction to writing of a prior 
agreement, interpretation of the writing will 
show that the mistake is only apparent and 
not real. Where, for example, the parties use 
language in the writing in an unusual way, 
interpretation of the writing in accord with 
the meaning attached by the parties will 
protect their expectations, and reformation 
is unnecessary. See Illustration 7. In a 
borderline case a court may avoid the 
necessity of reforming the writing by viewing 
the issue as one of interpretation. Finally, in 
the case of a standardized agreement, the 
special rule stated in 8 211(3) may operate 
to exclude a term that is not only unknown 
to a party but beyond the range of reasonable 
expectations. See Comment f to 8 211. 


Illustrations: 

4. A and B make a written contract 
for the sale by A to B for $15,000 of a 
claim by A against C. Both parties mis- 
takenly believe that the claim is an un- 
liquidated one for about $20,000, but in 
fact it does not exceed $10,000. A court 
will not, at the request of B, reform the 
writing, because the mistake of the par- 
ties was not one as to its contents or ef- 
fect. B's right to avoidance is governed 
by the rule stated in 8 152. See Illustra- 
tion 4 to 8 152. 


5. À contracts to sell and B to buy a 
tract of land, described in the contract 
as containing 100 acres, at a price of 
$100,000. Both parties believe that the 
area is 100 acres but in fact it is only 90 
acres. The court will not, at the request 
of B, reform the writing, because the 
mistake of the parties was not one as to 
its contents or effect. B's right to avoid- 
ance is governed by the rules stated in 88 
152 and 158. See Illustration 11 to 8 152 
and Illustration 1 to § 158. 


6. A and B agree that A shall have 
the exclusive right to market goods 
manufactured by B and that A shall pay 
B half of any profits he derives from their 
sale. The agreement is then reduced to 
writing. Each party understands that A 
is to use best efforts to promote sale of the 
goods and that B will use best efforts to 
supply them, but nothing is said on this 
subject. Under the rule stated in 8 204 a 
court will supply a term imposing on both 
A and B an obligation to use best efforts, 
and it will not reform the writing. See 
Illustration 9 to 8 77 and Uniform Com- 
mercial Code 8 2-306(2). 
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7. A agrees to sell and B to buy the 
American patent rights on an invention 
as to which A holds American, British 
and French patent rights. In reducing 
their agreement to writing, the parties 
use the term “all patent rights," mean- 
ing all American rights. A court will in- 
terpret the writing in the light of the cir- 
cumstances to cover only the American 
and not the British or French patent 
rights, and it will not reform the writ- 
ing. See Illustration 2 to § 212. 


c. Proof required. Because experience 
teaches that mistakes are the exception and 
not the rule, the trier of the facts should 
examine the evidence with particular care 
when it relates to a party's assertion of 
mistake as the basis for his claim or defense. 
Care is all the more necessary when the 
asserted mistake relates to a writing, because 
the law of contracts, as is indicated by the 
parol evidence rule and the Statute of Frauds, 
attaches great weight to the written 
expression of an agreement. This is 
commonly summarized in a standard that 
requires the trier of the facts to be satisfied 
by “clear and convincing evidence” before 
reformation is granted. Each case must, 
however, turn on its particular facts, and 
the evidentiary weight to be attached to a 
writing will depend, in part, on its inherent 
credibility in the light of those facts. Once 
the court is convinced that the writing fails 
to express the agreement of the parties, the 
writing loses its usual evidentiary effect with 
respect to other matters, such as the 
ascertainment of the parties’ actual 
agreement. Because this Restatement is 
concerned with rules of substantive law and 
not with rules of procedure, including proof, 
this question of the proof required for 
reformation is not dealt with in this Section. 

d. Equitable discretion. This Section states 
the circumstances in which a court “may” 
grant reformation. Since the remedy of 
reformation is equitable in nature, a court 
has the discretion to withhold it, even if it 
would otherwise be appropriate, on grounds 
that have traditionally justified courts of 
equity in withholding relief. No attempt is 
made here to define the limits of this 
traditional equitable discretion. One such 
limit, however, has been that equity will not 
ordinarily aid a volunteer, and it is for this 
reason that the promisee of a promise under 
seal to make a gift is generally barred from 
obtaining reformation. See Comment b. 


e. Who is entitled to reformation. 
Reformation may be granted at the request 
of any party to the contract, including an 
intended beneficiary, or of a party’s successor 
in interest. In contrast to the rules for 
avoidance stated in §§ 152 and 153, the party 
seeking relief need not show that the mistake 
has resulted in an inequality that adversely 
affects him. A party may, for example, seek 
and be granted reformation even though it 
makes his own performance more onerous 
when, absent reformation, the agreement 
would be unenforceable for lack of 
consideration (see Illustration 2) or where 
the agreement would be voidable by the other 
party (see Illustration 10 to § 152). A court 
will, however, deny reformation where the 
effect of the mistake is trivial. 

f. Protection of innocent third parties. The 
claim of a mistaken party to reformation, 
being equitable in its origin, is subject to the 
rights of good faith purchasers for value and 
other third parties who have similarly relied 
on the finality of a consensual transaction in 
which they have acquired an interest in 
property. Cf. Restatement of Restitution 8 13. 
Such other third parties include those who 
have given value and come within the 
definition of “purchaser” in Uniform 
Commercial Code § 1-201(33), (32), notably 
mortgagees, pledgees and other holders of a 
security interest. Judgment creditors and 
trustees in bankruptcy are not included. 


Illustrations: 

8. A gives B a note for $50,000, 
loaned to him by B, and also gives B a 
written contract by which A promises to 
execute a mortgage on land that he owns 
as security for the note. Because of a mis- 
take of both parties as to the contents of 
the writing, it fails to express their agree- 
ment that the mortgage is to be subject 
to another mortgage for $30,000 for 
which A is then bargaining. B negotiates 
the note and assigns the contract to C, a 
good faith purchaser for value. The court 
will not, at the request of A, reform the 
writing because to do so would adversely 
affect C, a good faith purchaser. 


9. The facts being otherwise as stated 
in Illustration 8, B does not transfer the 
note and contract to C, a good faith pur- 
chaser, but D, a judgment creditor of B, 
attaches the claim. The court will, at the 
request of A, reform the writing so that 
the mortgage is to be subject to the 
$30,000 mortgage, because D is not a 
good faith purchaser or other third party 
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taking an interest in property in a vol- 
untary transaction. The result would be 


the same if B instead went into bank- 
ruptcy and D were B's trustee. 


§ 156. Mistake As To Contract Within The Statute Of Frauds 
If reformation of a writing is otherwise appropriate, it is not precluded by 
the fact that the contract is within the Statute of Frauds. 


Comment: 

a. Rationale and scope. The premise 
underlying the rule stated in this Section is 
that a writing evidencing an agreement may 
be reformed under the rule stated in 8 155 
before it is subjected to the requirements of 
the Statute of Frauds. If the parties have 
prepared an integrated agreement which, 
because of a mistake of both of them, 
incorrectly states an essential term that 
would have to be contained in a writing in 
order to satisfy the Statute, the court will 
reform the writing before determining 
whether it satisfies the Statute. The Statute 
of Frauds does not bar reformation in such a 
case. See Illustration 1. The court will 
similarly reform a writing that is a mere 
memorandum and not an integrated 
agreement before determining whether it 
satisfies the Statute. See Illustration 2. 
Reformation is also available where the 
parties have by mistake omitted an essential 
term, as distinguished from stating it 
incorrectly. No meaningful distinction can 
be drawn in this respect between errors of 
omission and those of commission. See 
Illustration 3. If reformation is to be an 
appropriate remedy in the case of omission, 
however, the failure of the writing to contain 
the omitted term must, under the rule stated 
in 8 155, be the result of mistake of both 
parties as to its contents; they must have 
believed that the writing contained the term. 
Reformation will not be granted where the 
parties simply failed to include a required 
term in the writing and one party, having 
discovered the failure, later seeks to reform 
it so that it will satisfy the Statute. The 
Statute is neither a basis for denying nor one 
for granting reformation. See Illustration 4. 
The rule stated in this Section applies to 
reformation under the rules stated in 8 166 
as well as under the rules stated in this 
Chapter. 
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Illustrations: 

1. A agrees to sell and B to buy a tract. 
of land for $100,000. In preparing a writ- 
ing that the parties intend to be a com- 
pletely integrated agreement, A's secre- 
tary erroneously types “$10,000” in- 
stead of “$100,000,” and both A and B 
sign without noticing the error. Al- 
though the agreement is within the Stat- 
ute of Frauds (§ 125), at the request of 
either A or B, the court will reform the 
writing to read “$100,000.” 


2. The facts being otherwise as stated 
in Illustration 1, the parties do not in- 
tend the writing to be an integrated 
agreement but a mere memorandum 
evidencing the agreement. Although the . 
agreement is within the Statute of 
Frauds (§ 125), at the request of either A 
or B, the court will reform the writing to 
read “$100,000” before determining 
whether the statute is satisfied. 


3. The facts being otherwise as stated 
in Illustration 1, instead of typing 
“$10,000” by mistake, the secretary er- 
roneously omits an entire line of the 
agreement so that no price is stated, and 
both A and B sign without noticing the 
error. Although the agreement is within 
the Statute of Frauds (§ 125), at the re- 
quest of either A or B, the court will re- 
form the writing to include the omitted 
line containing the agreed price of 
$100,000 before determining whether 
the Statute is satisfied. 


4. A agrees to sell and B to buy a tract 
of land for $100,000. They prepare and 
sign a document that does not, as they 
both realize, contain the price, although 
neither party is aware of the legal conse- 
quences of this omission. Because, apart 
from the Statute of Frauds, reformation 
would not otherwise be appropriate, a 
court will not, at the request of either A 
or B, reform the writing to include: the 
price. 
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§ 157. Effect Of Fault Of Party Seeking Relief 
A mistaken party's fault in failing to know or discover the facts before 
making the contract does not bar him from avoidance or reformation under 
the rules stated in this Chapter, unless his fault amounts to a failure to 
act in good faith and in accordance with reasonable standards of fair 


dealing. 


Comments: 

a. Rationale. The mere fact that a mistaken 
party could have avoided the mistake by the 
exercise of reasonable care does not preclude 
either avoidance (88 152, 153) or reformation 
(8 155). Indeed, since a party can often avoid 
a mistake by the exercise of such care, the 
availability of relief would be severely 
circumscribed if he were to be barred by his 
negligence. Nevertheless, in extreme cases 
the mistaken party's fault is a proper ground 
for denying him relief for a mistake that he 
otherwise could have avoided. Although the 
critical degree of fault is sometimes described 
as "gross" negligence, that term is not well 
defined and is avoided in this Section as it is 
in the Restatement, Second, of Torts. Instead, 
the rule is stated in terms of good faith and 
fair dealing. The general duty of good faith 
and fair dealing, imposed under the rule 
stated in 8 205, extends only to the 
performance and enforcement of a contract 
and does not apply to the negotiation stage 
prior to the formation of the contract. See 
Comment c to 8 205. Therefore, a failure to 
act in good faith and in accordance with 
reasonable standards of fair dealing during 
pre-contractual negotiations does not amount 
to a breach. Nevertheless, under the rule 
stated in this Section, the failure bars a 
mistaken party from relief based on a mistake 
that otherwise would not have been made. 
During the negotiation stage each party is 
held to a degree of responsibility appropriate 
to the justifiable expectations of the other. 
The terms “good faith" and "fair dealing" are 
used, in this context, in much the same sense 
as in 8 205 and Uniform Commercial Code 8 
1-203. 


Illustrations: 

1. The facts being otherwise as stated 
in Illustration 1 to 8 153, A's mistake is 
caused by his failure to exercise reason- 
able care in totaling and verifying his 
figures. A's negligence does not amount 
to a failure to act in good faith and in 
accordance with reasonable standards of 
fair dealing, and he is not precluded from 
avoiding the contract. 


2. The facts being otherwise as stated 
in Illustration 1 to 8 153, B, on finding 
that A's bid is the lowest, asks A to check 
his figures to make certain that there 
has been no mistake. A states that he has 
done so although he has not and al- 
though such a check would have revealed 
his mistake. B then accepts A's bid. A's 
conduct amounts to a failure to act in 
good faith and in accordance with rea- 
sonable standards of fair dealing, and he 
cannot avoid the contract. 


b. Failure to read writing. Generally, one 
who assents to a writing is presumed to know 
its contents and cannot escape being bound 
by its terms merely by contending that he 
did not read them; his assent is deemed to 
cover unknown as well as known terms. See 
Comment b to § 23; Comment b to 8 211. But 
see the special rule of 8 211(3) for the case of 
standardized agreements. The exceptional 
rule stated in the present Section with regard 
to reformation has no application to the 
common case in which the term in question 
was not the subject of prior negotiations. It 
only affects cases that come within the scope 
of 8 155, under which there must have been 
an agreement that preceded the writing. In 
such a case, a party's negligence in failing to 
read the writing does not preclude 
reformation if the writing does not correctly 
express the prior agreement. See Illustration 
3. Where there was no prior agreement, 
however, this Section does not apply because 
reformation is not available under 8 155. See 
Illustration 4. 


Illustrations: 

3. The facts being otherwise as stated 
in Illustration 1 to § 155, neither A nor B 
reads the writing before signing it, al- 
though the omission would be obvious to 
either if he read it. Neither A's nor B's 
conduct amounts to a failure to act in 
good faith and in accordance with rea- 
sonable standards of fair dealing, and 
neither A nor B is precluded from obtain- 
ing a decree reforming the writing. 


4. A mails B a written offer to sell B a 
tract of land for $100,000, with a provi- 
sion that B will assume an existing mort- 
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gage of $50,000. B fails to read all of the 
terms of A's offer and sends his accep- 
tance without knowing of the provision 


for assumption of the mortgage. B is: 


$ 158. Relief Including Restitution 


bound by the provision for assumption. 
Since B cannot obtain a decree of refor- 
mation under the rule stated in § 155, 
this Section does not apply. 


(1) In any case governed by the rules stated in this Chapter, either party 
may have a claim for relief including restitution under the rules stated in 


88 240 and 376. 


(2) In any case governed by the rules stated in this Chapter, if those rules 
together with the rules stated in Chapter 16 will not avoid injustice, the 
court may grant relief on such terms as justice requires including 
protection of the parties’ reliance interests. 


Comment: 

a. Scope. A court may use several 
techniques to adjust the rights of the parties 
after discovery of a mistake. Subsection (1) 
speaks to claims for relief such as that 
provided by the rule on part performances 
as agreed equivalents stated in 8 240 and 
those on restitution and other relief stated in 
Chapter 16. Subsection (2) speaks to 
supplying a term to avoid injustice. See the 
analogous rule stated in 8 272. 

b. Relief including restitution. Avoidance of 
a contract ideally involves a reversal of any 
steps that the parties may have taken by way 
of performance, so that each party returns 
such benefit as he may have received. This is 
not, however, possible in all cases. 
Occasionally a party who has performed may 
be entitled to recover on the contract for the 
part that he has performed under the rule on 
part performances as agreed equivalents (8 
240). Even where this is not so, it may be 
appropriate to permit avoidance coupled with 
a money claim for restitution to the extent 
that one party's performance has benefited 
the other. Such claims are governed by the 
rules stated in 88 370-77. A party may also 
have a claim that goes beyond mere 
restitution and includes elements of reliance 
by the claimant. See, e.g., Illustration 8 to § 
153. 

c. Supplying a term to avoid injustice. Under 
the rule stated in 8 204, when the parties 
have not agreed with respect to a term that 
is essential to a determination of their rights 
and duties, the court will supply a term that 
is reasonable in the circumstances. 
Ordinarily the rules stated in this Chapter, 
coupled with those stated in Chapter 16, will 


be adequate to allow the court to arrive at a 
just result. See Subsection (1). If, however, 
these rules will not suffice to avoid injustice, 
the court may supply a term just as it may 
in cases of impracticability of performance 
and frustration of purpose. See 8 272(2) and 
Comment c to that section. Here, as there, a 
particularly significant application occurs 
when the just solution is to “sever” the 
agreement and require that some 
unexecuted part of it be performed on both 
sides, rather than to relieve both parties of 
all their duties. The situation differs from 
that envisioned in 8 240, under which the 
court merely allows recovery at the contract 
rate for performance that has already been 
rendered. The question under this Section is 
whether the court can salvage a part of the 
agreement that is still executory on both 
sides. See Illustration 1. 

Sometimes the party who is not adversely 
affected by a mistake can, by assenting to a 
modification of the contract, eliminate the 
effect of the mistake on the agreed exchange. 
He should generally be allowed to do so and 
thereby to preclude avoidance by the party 
who would otherwise be adversely affected. 
A court may, under Subsection (2), grant 
the party who has not been adversely 
affected what is, in effect, an option to enforce 
the contract on new terms. See Illustration 
2 

The Court may also exercise its discretion 
under Subsection (2) where both parties have 
been responsible for the mistake. It may do 
so, for example, where a mistake of one party 
resulted both from his failure to act in good 
faith and in accordance with reasonable 
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standards of fair dealing (8 157) and from 
the fault of the other party (8 153(b)). See 
Comment f to 8 153. Furthermore, for the 
sake of simplicity, the rules stated in this 
Chapter have been formulated in terms of 
the typical contract based on an exchange of 
consideration by two parties, and it does not, 
therefore, deal exhaustively with problems 
of mistake involving several parties (8 9) 
including intended beneficiaries (8 302), 
promises enforceable because of reliance (8 
90), promises enforceable because under seal 
(8 95), and other less typical situations. In 
such cases, the court will apply rules 
analogous to those stated in this Chapter. See 
Comments b, d, and e to 8 155. The situations 
dealt with in Subsection (2) are to be 
distinguished from those envisioned by 8 155, 
where a writing is reformed to carry out the 
intentions of the parties. 


Illustrations: 

1. A contracts to sell and B to buy a 
tract of land, described in the contract 
as containing 100 acres, at a price of 
$100,000, calculated from the acreage 
at $1,000 an acre. In fact the tract con- 
tains only 90 acres. Under the rule stated 
in § 152, the contract would be voidable 
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by B. If, however, the court decides that 
this rule will not avoid injustice, it is 
within the discretion of the court to grant 
relief on such terms as justice requires. 
The contract is not then voidable by B. 
See Illustration 11 to § 152. 


2. The facts being otherwise as stated 
in Illustration 1, the tract in fact con- 
tains 110 acres. Under the rule stated in 
§ 152, the contract would be voidable by 
A. If, however, the court decides that this 
rule will not avoid injustice, it is within 
the discretion of the court to grant relief 
on such terms as justice requires. Com- 
pare Illustration 2 to § 152. 


3. A sends B two different offers of a 
contract, one with an option for renewal 
by A and one without such an option. B 
signs the one with an option, believing 
that it is the other one. Under the rule 
stated in § 153, if the court found that 
enforcement of the contract would be 
unconscionable, the contract would be 
voidable by B. If, however, the court de- 
cides that this rule will not avoid injus- 
tice, it may supply a term, if reasonable, 
under which B is entitled to avoid the 
contract only if he accepts the other of- 
fer. 
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Chapter 7. Misrepresentation, 
Duress And Undue Influence 


Introductory Note 


Contract law has traditionally relied in large part on the premise that the parties should 
be able to make legally enforceable agreements on their own terms, freely arrived at by the 
process of bargaining. This premise presupposes that the integrity of the bargaining process 
has not been impaired by misrepresentation, duress or undue influence. 

Topic 1 of this Chapter deals with situations in which a party has been induced to make a 
contract by a misrepresentation, that is, an assertion, either fraudulent or non-fraudulent, 
that is not in accord with existing facts. Topic 2 deals with situations in which a party has 
been influenced to make a contract by improper pressure. This pressure may take the form 
of duress by physical compulsion or by threat, or may take the form of undue influence. 

Only those aspects of these subjects that deal with contract law are treated in the 
Restatement of this Subject. Important questions may arise, for example, as to the payment 
of money or other performance induced by misrepresentation, duress or undue influence. 
These questions are not dealt with here unless they are inextricably bound up with the 
enforceability of contract duties, as in the case of restitution in connection with avoidance of 
a contract on one of these grounds. Similarly, the Restatement of this Subject does not 
generally cover present transfers, as by assignment or deed. Such matters are, for the most 
part, left to the Restatement of Restitution. Furthermore, for the sake of simplicity, the rules 
stated in this Chapter have been formulated in terms of the typical contract involving only 
two parties and supported by consideration and do not deal exhaustively with less typical 
situations such as those involving several parties (8 9) or promises enforceable because of 
reliance (8 90) or because under seal (8 95). As to the possibility that misconduct short of 
that required by the rules stated in this Chapter may nevertheless be sufficient to preclude 
equitable relief, see 8 364. As to the effect of unconscionability, see 8 208. 

At most, the rules stated in this Chapter make the contract voidable, rather than giving 
the aggrieved party the right to a claim for damages. Compare Restatement, Second, Torts 
chs. 22, 23. 


Topic 1. Misrepresentation 


Introductory Note 


A misrepresentation is an assertion that is not in accord with the facts (8 159). Concealment 
(8 160) and in some cases non-disclosure (8 161) of a fact are equivalent to such an assertion. 
A misrepresentation may have three distinct effects under the rules stated in this Chapter. 
First, in rare cases, it may prevent the formation of any contract at all (8 163). Second, it 
may make a contract voidable (8 164). Third, it may be the grounds for a decree reforming 
the contract (8 166). In the case of non-disclosure by a fiduciary, making a contract with his 
beneficiary, these rules are supplemented by the rule stated in § 173. 

A misrepresentation may also be the basis for an affirmative claim for liability for 
misrepresentation under the law of torts. Such liability for misrepresentation is dealt with 
in the Restatement, Second, Torts. See Restatement, Second, Torts chs. 22, 23. The rules 
stated there conform generally to those stated here. However, because tort law imposes 
liability in damages for misrepresentation, while contract law does not, the requirements 
imposed by contract law are in some instances less stringent. Notably, under tort law a 
misrepresentation does not give rise to liability for fraudulent misrepresentation unless it is 
both fraudulent and material, while under contract law a misrepresentation may make a 
contract voidable if it is either fraudulent or material. See Comment a to § 164, and compare 
§ 164 with Restatement, Second, Torts § 538. l 

The most common of the three possible effects of a misrepresentation under the rules 
stated in this Chapter is that of making the resulting contract voidable. In order for this 
effect to follow, four things must be shown. First, there must have been a misrepresentation 
(88 159, 160, 161). Second, the misrepresentation must have been either fraudulent or 
material (8 162). Third, the misrepresentation must have induced the recipient to make 
the contract (8 167). Fourth, the recipient's reliance on the misrepresentation must have 
been justified. Specific aspects of the last requirement are treated in connection with assertions 
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of opinion (§§ 168, 169), assertions as to matters of law (§ 170), assertions of intention (§ 
171), and fault (§ 172). 

Assertions of opinion pose particularly difficult problems. If such an assertion is solely one 
of opinion and carries with it no assertion of fact beyond one as to the maker’s state of mind, 
the recipient’s reliance on it is usually unjustified, since a party is generally expected to 
form his own opinions as to the proposed bargain. Exceptional situations, where reliance on 
such an assertion is justified, are enumerated in § 169. However, the recipient may properly 
interpret a statement of a person’s opinion as to facts not known to the recipient as more 
than a statement of opinion only. He may interpret it as, in addition, an assertion that that 
person knows of facts sufficient to justify him in forming the opinion, or at least that he 
knows of no facts incompatible with it (8 168(2)). To this extent, the recipient may be 
justified in relying on that assertion, even if reliance on the assertion as one of opinion only 
would not be justified under the rule stated in 8 169. 

Because a misrepresentation induces the recipient to make a contract while under a 
mistake, the rules on mistake stated in Chapter 6 also apply to many cases of 
misrepresentation. However, a mistaken party who can show the elements required for 
avoidance on the ground of misrepresentation will ordinarily prefer to base his claim on this 
ground rather than attempting to establish the additional elements required by the law of 
mistake. 

Special rules of law, applicable to particular types of contracts, also supplement or qualify 
the rules stated in this Topic. Examples include the provisions of the Uniform Commercial 
Code relating to warranties in contracts for the sale of goods and those of statutes requiring 
disclosure in consumer transactions or regulating transactions in securities (see Federal 
Securities Code, Parts XVI, XVII). These special rules are not dealt with in this Restatement. 


8 159. Misrepresentation Defined 
A misrepresentation is an assertion that is not in accord with the facts. 


Comment: 

a. Nature of the assertion. A 
misrepresentation, being a false assertion of 
fact, commonly takes the form of spoken or 
written words. Whether a statement is false 
depends on the meaning of the words in all 
the circumstances, including what may 
fairly be inferred from them. An assertion 
may also be inferred from conduct other than 
words. Concealment or even non-disclosure 
may have the effect of a misrepresentation 
under the rules stated in 88 160 and 161. 
Whether a misrepresentation is fraudulent 
is determined by the rule stated in § 162(1). 
However, an assertion need not be fraudulent 
to be a misrepresentation. Thus a statement 
intended to be truthful may be a 
misrepresentation because of ignorance or 
carelessness, as when the word “not” is 
inadvertently omitted or when inaccurate 
language is used. But a misrepresentation 
that is not fraudulent has no consequences 
under this Chapter unless it is material. 
Whether an assertion is material is 
determined by the rule stated in 8 162(2). 
The consequences of a misrepresentation are 
dealt with in 88 163, 164 and 166. 


Illustrations: 

1. A, seeking to induce B to make a 
contract to buy a used car, turns the 
odometer back from 60,000 to 18,000 
miles. B makes the contract. A's conduct 
in setting the odometer is a misrepresen- 
tation. Whether the contract is voidable 
by B is determined by the rule stated in 8 
IOS 


2. A, seeking to induce B to make a 
contract to lease a particular generator, 
writes B a letter with the intention of de- 
scribing its output correctly as “1200 
kilowatts." Because of an error of A's typ- 
ist, unnoticed by A, the letter states that 
the output of the generator is *2100 kilo- 
watts." B makes the contract. A's state- 
ment is a misrepresentation. Whether 
the contract is voidable by B is deter- 
mined by the rule stated in 8 164. 


b. Half-truths. A statement may be true 
with respect to the facts stated, but may fail 
to include qualifying matter necessary to 
prevent the implication of an assertion that 
is false with respect to other facts. For 
example, a true statement that an event has 
recently occurred may carry the false 
implication that the situation has not 
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changed since its occurrence. Such a half- 
truth may be as misleading as an assertion 
that is wholly false. 


Illustrations: 

3. A, seeking to induce B to make a 
contract to buy land, tells B that his title 
to the land has been upheld in a court 
decision. A knows that the decision has 
been appealed but does not tell this to B. 
B makes the contract. A's statement 
omits matter necessary to prevent the 
implied assertion that A's title is clearly 
established, and this assertion is a mis- 
representation. Whether the contract is 
voidable by B is determined by the rule 
stated in 8 164. 


4. A, seeking to induce B to make a 
contract to buy an apartment house, tells 
B that the apartments are all rented to 
tenants at $200 a month. A knows that 
the rent of $200 has not been approved 
by the local rent control authorities and 
that without this approval it is illegal 
but does not tell this to B. B makes the 
contract. A's statement omits matter 
needed to prevent the implied assertion 
that the rent is legal, and this assertion 
is a  misrepresentation (see $8 170). 
Whether the contract is voidable by B is 
determined by the rules stated in 8 164. 


c. Meaning of “fact.” An assertion must 
relate to something that is a fact at the time 
the assertion is made in order to be a 
misrepresentation. Such facts include past 
events as well as present circumstances but 
do not include future events. An assertion 
limited to future events (see § 2), may be a 
basis of liability for breach of contract, but 
not of relief for misrepresentation. However, 
a promise or a prediction of future events 
may by implication involve an assertion that 
facts exist from which the promised or 
predicted consequences will follow, which 


may be a misrepresentation as to those facts. 
Thus, from a statement that a particular 
machine will attain a specified level of 
performance when it is used, it may be 
inferred that its present design and condition 
make it capable of such a level. Such an 
inference may be drawn even if the 
statement is not legally binding as a promise. 


Illustrations: 

5. A, seeking to induce B to make a 
contract to buy land, promises B to build 
an expensive house on an adjoining tract. 
A knows that he neither owns nor has 
such an interest in the tract that he can 
perform the promise, although he hopes 
to perform it. B makes the contract. A's 
promise implies an assertion that he 
owns the tract or has such an interest in 
the adjoining tract that he can perform 
his promise, and this assertion is a mis- 
representation. Whether the contract is 
voidable by B is determined by the rule 
stated in § 164. 


6. A, seeking to induce B to buy a 
furnace, tells B that it will give a stated 
amount of heat while consuming only a 
stated amount of fuel. A knows that the 
furnace is not capable of such efficiency. 
B makes the contract. A’s statement im- 
plies an assertion that the furnace has 
an existing capability of such efficiency, 
and this assertion is a misrepresentation. 
Whether the contract is voidable by B is 
determined by the rule stated in § 164. 


d. State of mind as a fact. A person’s state of 
mind is a fact, and an assertion as to one’s 
opinion or intention, including an intention 
to perform a promise, is a misrepresentation 
if the state of mind is other than as asserted. 
The extent to which the recipient is justified 
in relying on an assertion of opinion or 
intention is dealt with in §§ 168, 169 and 
171. 


§ 160. When Action Is Equivalent To An Assertion (Concealment) 
Action intended or known to be likely to prevent another from learning a 
fact is equivalent to an assertion that the fact does not exist. 


Comments: 

a. Scope. Concealment is an affirmative 
act intended or known to be likely to keep 
another from learning of a fact of which he 
would otherwise have learned. Such 
affirmative action is always equivalent to a 
misrepresentation and has any effect that a 


misrepresentation would have under the 
rules stated in 88 163, 164 and 166. The rule 
stated in the following section applies to non- 
disclosure, where one person simply fails to 
inform another of a fact relating to the 
transaction. Non-disclosure is equivalent to 
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a  misrepresentation only in the 
circumstances enumerated in that section. 

b. Common situations. The rule stated in 
this Section is commonly applied in two 
situations, although it is not limited to them. 
In the first, a party actively hides something 
from the other, as when the seller of a 
building paints over a defect. See Illustration 
1. In such a case his conduct has the same 
effect as an assertion that the defect does not 
exist, and it is therefore a misrepresentation. 
Similarly, if the offeror reads a written offer 
to the offeree and omits a portion of it, his 
conduct has the same effect as an assertion 
that the omitted portion is not contained in 
the writing and is therefore a 
misrepresentation. In the second situation, a 
party prevents the other from making an 
investigation that would have disclosed a 
defect. An analogous situation arises where 
a party frustrates an investigation made by 
the other, for example by sending him in 
search of information where it cannot be 
found. Even a false denial of knowledge by a 
party who has possession of the facts may 
amount to a misrepresentation as to the facts 
that he knows, just as if he had actually 
misstated them, if its effect on the other is to 


lead him to believe that the facts do not exist 
or cannot be discovered. Action may be 
considered as likely to prevent another from 
learning of a fact even though it does not 
make it impossible to learn of it. 


Illustrations: 

1. A, seeking to induce B to make a 
contract to buy his house, paints the base- 
ment floor in order to prevent B from dis- 
covering that the foundation is cracked. 
B is prevented from discovering the de- 
fect and makes the contract. The con- 
cealment is equivalent to an assertion 
that the foundation is not cracked, and 
this assertion is a misrepresentation. 
Whether the contract is voidable by B is 
determined by the rule stated in 8 164. 


2. A, seeking to induce B to make a 
contract to buy his house, convinces C, 
who, as A knows, is about to tell B that 
the foundation is cracked, to say noth- 
ing to B about the foundation. B is pre- 
vented from discovering the defect and 
makes the contract. A's conduct is 
equivalent to an assertion that the foun- 
dation is not cracked, and this assertion 
is a misrepresentation. Whether the con- 
tract is voidable by B is determined by 
the rule stated in 8 164. 


8 161. When Non-Disclosure Is Equivalent To An Assertion 
A person's non-disclosure of a fact known to him is equivalent to an assertion 
that the fact does not exist in the following cases only: 
(a) where he knows that disclosure of the fact is necessary to prevent some 
previous assertion from being a misrepresentation or from being 


fraudulent or material. 


(b) where he knows that disclosure of the fact would correct a mistake of 
the other party as to a basic assumption on which that party is making the 
contract and if non-disclosure of the fact amounts to a failure to act in 
good faith and in accordance with reasonable standards of fair dealing. 
(c) where he knows that disclosure of the fact would correct a mistake of 
the other party as to the contents or effect of a writing, evidencing or 
embodying an agreement in whole or in part. 

(d) where the other person is entitled to know the fact because of a relation 
of trust and confidence between them. 


Comment: 

a. Concealment distinguished. Like 
concealment, non-disclosure of a fact may be 
equivalent to a  misrepresentation. 
Concealment necessarily involves an 
element of non-disclosure, but it is the act of 
preventing another from learning of a fact 
that is significant and this act is always 
equivalent to a misrepresentation (8 160). 


Non-disclosure without concealment is 
equivalent to a misrepresentation only in 
special situations. A party making a contract 
is not expected to tell all that he knows to the 
other party, even if he knows that the other 
party lacks knowledge on some aspects of the 
transaction. His nondisclosure, as such, has 
no legal effect except in the situations 
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enumerated in this Section. He may not, of 
course, tell half-truths and his assertion of 
only some of the facts without the inclusion 
of such additional matters as he knows or 
believes to be necessary to prevent it from 
being misleading is itself a 
misrepresentation. See Comment a to 8 159. 
In contrast to the rule applicable to liability 
in tort for misrepresentation, it is not enough, 
where disclosure is expected, merely to make 
reasonable efforts to disclose the relevant 
facts. Actual disclosure is required. Compare 
Restatement, Second, Torts 8 551, Comment 
d. 

b. Fraudulent or material. In order to make 
the contract voidable under the rule stated 
in § 164(1), the non-disclosure must be either 
fraudulent or material. The notion of 
disclosure necessarily implies that the fact 
in question is known to the person expected 
to disclose it. But the failure to disclose the 
fact may be unintentional, as when one 
forgets to disclose a known fact, and it is then 
equivalent to an innocent misrepresentation. 
Furthermore, one is expected to disclose only 
such facts as he knows or has reason to know 
will influence the other in determining his 
course of action. See § 162(2). Therefore, he 
need not disclose facts that the ordinary 
person would regard as unimportant unless 
he knows of some peculiarity of the other 
person that is likely to lead him to attach 
importance to them. There is, however, no 
such requirement of materiality if it can be 
shown that the non-disclosure was actually 
fraudulent. If a fact is intentionally withheld 
for the purpose of inducing action, this is 
equivalent to a fraudulent 
misrepresentation. 

c. Failure to correct. One who has made an 
assertion that is neither a fraudulent nor a 
material misrepresentation may 
subsequently acquire knowledge that bears 
significantly on his earlier assertion. He is 
expected to speak up and correct the earlier 
assertion in three cases. First, if his assertion 
was not a misrepresentation because it was 
true, he may later learn that it is no longer 
true. See Illustration 1. Second, his assertion 
may have been a misrepresentation but may 
not have been fraudulent. If this was because 
he believed that it was true, he may later 
learn that it was not true. See Illustration 2. 
If this was because he did not intend that it 
be relied upon, he may later learn that the 
other is about to rely on it. See Illustration 3. 


Third, if his assertion was a 
misrepresentation but was not material 
because he had no reason to know of the other’s 
special characteristics that made reliance 
likely, he may later learn of such 
characteristics. If a person fails to correct his 
earlier assertion in these situations, the result 
is the same as it would have been had he had 
his newly acquired knowledge at the time he 
made the assertion. The rule stated in Clause 
(a), like that stated in Clause (d), extends to 
non-disclosure by persons who are not parties 
to the transaction. 


Illustrations: 

1. A makes to B, a credit rating com- 
pany, a true statement of his financial 
condition, intending that its substance 
be published to B's subscribers. B sum- 
marizes the information and transmits 
the summary to C, a subscriber. Shortly 
thereafter, A's financial condition be- 
comes seriously impaired, but he does not 
disclose this to B. C makes a contract to 
lend money to A. A's non-disclosure is 
equivalent to an assertion that his finan- 
cial condition is not seriously impaired, 
and this assertion is a misrepresentation. 
Whether the contract is voidable by B is 
determined by the rule stated in 8 164. 


2. A, seeking to induce B to make a 
contract to buy a thoroughbred mare, 
tells B that the mare is in foal to a well- 
known stallion. Unknown to A, the mare 
has miscarried. A learns of the miscar- 
riage but does not disclose it to B. B makes 
the contract. A's non-disclosure is 
equivalent to an assertion that the mare 
has not miscarried, and this assertion is 
a misrepresentation. Whether the con- 
tract is voidable by B is determined by 
the rule stated in 8 164. 


3. A, in casual conversation with B, 
tells B that a tract of land owned by A 
contains thirty acres. A knows that it 
contains only twenty-nine acres but mis- 
states its area because he does not regard 
the figure as important. A's statement is 
not fraudulent because it is not made 
with the intention of inducing B to buy 
the land (8 162(1)). B later offers to buy 
the tract from A. A does not disclose its 
true area to B, for fear that B will not 
buy it, and accepts B's offer. A's non-dis- 
closure is equivalent to a new assertion 
that the tract contains thirty acres, and 
this assertion is a fraudulent misrepre- 
sentation (8 162(1). Whether the con- 
tract is voidable by B is determined by 
the rule stated in 8 164. 
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d. Known mistake as to a basic assumption. 
In many situations, if one party knows that 
the other is mistaken as to a basic 
assumption, he is expected to disclose the fact 
that would correct the mistake. A seller of 
real or personal property is, for example, 
ordinarily expected to disclose a known latent 
defect of quality or title that is of such a 
character as would probably prevent the 
buyer from buying at the contract price. An 
owner is ordinarily expected to disclose a 
known error in a bid that he has received 
from a contractor. See Comment e to 8 153. 
The mistake must be as to a basic assumption, 
as is also required by the rules on mistake 
stated in 8 152 (see Illustrations 4, 5 and 6) 
and § 153 (see Illustrations 8 and 9). The 
rule stated in Clause (b), is, however, broader 
than these rules for mistake because it does 
not require a showing of a material effect on 
the agreed exchange and is not affected by 
the fact that the party seeking relief bears 
the risk of the mistake (8 154). Nevertheless, 
a party need not correct all mistakes of the 
other and is expected only to act in good faith 
and in accordance with reasonable standards 
of fair dealing, as reflected in prevailing 
business ethics. A party may, therefore, 
reasonably expect the other to take normal 
steps to inform himself and to draw his own 
conclusions. If the other is indolent, 
inexperienced or ignorant, or if his judgment 
is bad or he lacks access to adequate 
information, his adversary is not generally 
expected to compensate for these deficiencies. 
A buyer of property, for example, is not 
ordinarily expected to disclose circumstances 
that make the property more valuable than 
the seller supposes. Compare Illustrations 10 
and 11. In contrast to the rules stated in 
Clauses (a) and (d), that stated in Clause (b) 
is limited to non-disclosure by a party to the 
transaction. Actual knowledge is required for 
the application of the rule stated in Clause 
(b). The case of a party who does not know 
but has reason to know of a mistake is 
governed by the rule stated in 8 153(b). As to 
knowledge in the case of an organization, see 
the analogous rule in Uniform Commercial 
Code 8 1-201(27). 


Illustrations: 

4. A, seeking to induce B to make a 
contract to buy land, knows that B does 
not know that the land has been filled 
with debris and covered but does not dis- 
close this to B. B makes the contract. A's 
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non-disclosure is equivalent to an asser- 
tion that the land has not been filled with 
debris and covered, and this assertion is 
a misrepresentation. Whether the con- 
tract is voidable by B is determined by 
the rule stated in 8 164. 


5. A, seeking to induce B to make a 
contract to buy A's house, knows that B 
does not know that the house is riddled 
with termites but does not disclose this 
to B. B makes the contract. A's non-dis- 
closure is equivalent to an assertion that 
the house is not riddled with termites, 
and this assertion is a misrepresentation. 
Whether the contract is voidable by B is 
determined by the rule stated in 8 164. 


6. A, seeking to induce B to make a 
contract to buy a food-processing busi- 
ness, knows that B does not know that 
the health department has given re- 
peated warnings that a necessary license 
wil not be renewed unless expensive 
improvements are made but does not dis- 
close this to B. B makes the contract. A's 
non-disclosure is equivalent to an asser- 
tion that no warnings have been given 
by the health department, and this as- 
sertion is a misrepresentation. Whether 
the contract is voidable by B is deter- 
mined by the rule stated in 8 164. 


7. A, seeking to induce B to make a 
contract to sell land, knows that B does 
not know that the land has appreciably 
increased in value because of a proposed 
shopping center but does not disclose this 
to B. B makes the contract. Since B's mis- 
take is not one as to a basic assumption 
(see Comment b to 8 152 and Comment b 
to 8 261), A's non-disclosure is not equiva- 
lent to an assertion that the value of the 
land has not appreciably increased, and 
this assertion is not a misrepresentation. 
The contract is not voidable by B. See 
Illustration 13. 


8. In response to B's invitation for 
bids on the construction of a building 
according to stated specifications, A sub- 
mits an offer to do the work for 
$150,000. A believes that this is the to- 
tal of a column of figures, but he has 
made an error by inadvertently omit- 
ting a $5,000 item, and in fact the total 
is $155,000. B knows this but accepts 
A's bid without disclosing it. B's non-dis- 
closure is equivalent to an assertion that 
no error has been made in the total, and 
this assertion is a misrepresentation. 
Whether the contract is voidable by A is 
determined by the rule stated in 8 164. 
See Illustrations 1 and 2 to 8 153. See 
also Comment a to § 167. 
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9. In answer to an inquiry from “J.B. 
Smith Company,” A offers to sell goods 
for cash on delivery. A mistakenly be- 
lieves that the offeree is John B. Smith, 
who has an established business of good 
repute, but in fact it is a business run by 
his son, with whom A has refused to deal 
because of previous disputes. The son 
learns of A’s mistake but accepts A’s of- 
fer without disclosing his identity. The 
son’s non-disclosure is equivalent to an 
assertion that the business is run by the 
father, and this assertion is a misrepre- 
sentation. Whether the contract is void- 
able by A is determined by the rule stated 
in § 164. See Illustration 11 to § 153. See 
also Comment a to § 167. 


10. A, seeking to induce B to make a 
contract to sell A land, learns from gov- 
ernment surveys that the land contains 
valuable mineral deposits and knows 
that B does not know this, but does not 
disclose this to B. B makes the contract. 
A’s non-disclosure does not amount to a 
failure to act in good faith and in accor- 
dance with reasonable standards of fair 
dealing and is therefore not equivalent 
to an assertion that the land does not con- 
tain valuable mineral deposits. The con- 
tract is not voidable by B. 


11. The facts being otherwise as 
stated in Illustration 10, A learns of the 
valuable mineral deposits from trespass- 
ing on B’s land and not from government 
surveys. A’s non-disclosure is equivalent 
to an assertion that the land does not con- 
tain valuable mineral deposits, and this 
assertion is a misrepresentation. 
Whether the contract is voidable by B is 
determined by the rule stated in § 164. 


e. Known mistake as to a writing. One party 
cannot hold the other to a writing if he knew 
that the other was mistaken as to its contents 
or as to its legal effect. He is expected to correct 
such mistakes of the other party and his 
failure to do so is equivalent to a 
misrepresentation, which may be grounds 
either for avoidance under § 164 or for 
reformation under § 166. (Compare the rule 
on reformation for mistake of both parties as 
to their written expression stated in § 155. 
See Comment a to § 155.) The failure of a 
party to use care in reading the writing so as 
to discover the mistake may not preclude 
such relief (§ 172). In the case of standardized 
agreements, these rules supplement that of 8 
211(3), which applies, regardless of actual 
knowledge, if there is reason to believe that 
the other party would not manifest assent if 


he knew that the writing contained a 
particular term. Like the rule stated in Clause 
(b), that stated in Clause (c) requires actual 
knowledge and is limited to non-disclosure 
by a party to the transaction. See Comment 
d. 


Illustration: 

12. A, seeking to induce B to make a 
contract to sell a tract of land to A for 
$100,000, makes a written offer to B. A 
knows that B mistakenly thinks that the 
offer contains a provision under which A 
assumes an existing mortgage, and he 
knows that it does not contain such a pro- 
vision but does not disclose this to B. B 
signs the writing, which is an integrated 
agreement. A's non-disclosure is equiva- 
lent to an assertion that the writing con- 
tains such a provision, and this asser- 
tion is a misrepresentation. Whether the 
contract is voidable by B is determined 
by the rule stated in 8 164. Whether, at 
the request of B, the court will decree that 
the writing be reformed to add the pro- 
vision for assumption is determined by 
the rule stated in 8 166. See Illustration 
4 to § 166. 


f. Relation of trust and confidence. The rule 
stated in Clause (d) supplements that stated 
in 8 173 with respect to contracts between 
parties in a fiduciary relation. Where the 
latter rule applies, as in the case of a trustee, 
an agent, a guardian, or an executor or 
administrator, its more stringent 
requirements govern. Even where a party is 
not, strictly speaking, a fiduciary, he may 
stand in such a relation of trust and 
confidence to the other as to give the other 
the right to expect disclosure. Such a 
relationship normally exists between 
members of the same family and may arise, 
in other situations as, for example, between 
physician and patient. In addition, some 
types of contracts, such as those of suretyship 
or guaranty, marine insurance and joint 
adventure, are recognized as creating in 
themselves confidential relations and hence 
as requiring the utmost good faith and full 
and fair disclosure. As to contracts of 
suretyship, see Restatement of Security 8 
124. 

The rule stated in Clause (d) is not limited 
to cases in which the non-disclosure is by a 
party to the transaction. In contrast, the rule 
stated in § 173 applies only to non-disclosure 
by a fiduciary who is a party. Therefore the 
rule stated in Clause (d) covers the residual 
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case of a fiduciary who is not a party. As to 
the duty of a trustee to disclose to his 
beneficiary matters important for him to 
know in dealing with others, see Restatement, 
Second, Trusts 8 173, Comment d. As to the 
duty of an agent to disclose to his principal 
matters important for him to know in dealing 
with others, see Restatement, Second, Agency 
8 381. 


Illustration: 
13. A, who is experienced in busi- 
ness, has raised B, a young man, in his 


household, and B has habitually followed 
his advice, although A is neither his par- 
ent nor his guardian. A, seeking to in- 
duce B to make a contract to sell land to 
A, knows that the land has appreciably 
increased in value because of a planned 
shopping center but does not disclose this 
to B. B makes the contract. A's non-dis- 
closure is equivalent to an assertion that 
the value of the land has not apprecia- 
bly increased, and this assertion is a mis- 
representation. Whether the contract is 
voidable by B is determined by the rule 
stated in 8 164. See Illustration 7. 


8 162. When A Misrepresentation Is Fraudulent Or Material 
(1) A misrepresentation is fraudulent if the maker intends his assertion 
to induce a party to manifest his assent and the maker 
(a) knows or believes that the assertion is not in accord with the facts, or 
(b) does not have the confidence that he states or implies in the truth of 


the assertion, or 


(c) knows that he does not have the basis that he states or implies for the 


assertion. 


(2) A misrepresentation is material if it would be likely to induce a 
reasonable person to manifest his assent, or if the maker knows that it 
would be likely to induce the recipient to do so. 


Comment: 

a. Meaning of "fraudulent." The word 
"fraudulent" is used in various senses in the 
law. In order that a misrepresentation be 
fraudulent within the meaning of this 
Section, it must not only be consciously false 
but must also be intended to mislead another. 
Compare Restatement, Second, Torts § 526. 
Consequences are intended if a person either 
acts with the desire to cause them or acts 
believing that they are substantially certain 
to result. See Restatement, Second, Torts § 
8A. Thus one who believes that another is 
substantially certain to be misled as a result 
of a misrepresentation intends to mislead 
even though he may not desire to do so. See 
Comment c to Restatement, Second, Torts 8 
531. If the maker knows that his statement 
is misleading because it is subject to two 
interpretations, it is fraudulent if he makes 
it with the intention that it be understood in 
the false sense. See Restatement, Second, 
Torts 8 527. If the recipient continues to rely 
on a misrepresentation made in an earlier 
transaction, the  misrepresentation is 
fraudulent if the maker knows that the 
recipient is still relying. See Restatement, 
Second, Torts 8 535. Furthermore, the maker 


need not have a particular person in mind as 
the recipient at the time the 
misrepresentation is made. He may merely 
have reason to expect that it will reach any 
of a class of persons, of which the recipient is 
a member, as in the case of the merchant 
who furnishes information to a credit agency. 
See Illustration 1. In order that a fraudulent 
representation have legal effect within this 
Chapter, it need not be material. Compare 88 
163, 164, 166 with Restatement, Second, 
Torts 88 538. It is, however, essential that it 
actually induce assent. See 88 163, 164, 166. 


Illustration: 

1. A makes to B, a credit rating com- 
pany, a statement of his financial condi- 
tion that he knows is untrue, intending 
that its substance be published to B's sub- 
scribers. B summarizes the information 
and transmits the summary to C, a sub- 
scriber. C is thereby induced to make a 
contract to lend money to A. A's state- 
ment is a fraudulent misrepresentation 
and the contract is voidable by C under 
the rule stated in 8 164. 


b. "Scienter." The word "scienter" is often 
used by courts to refer to the requirement 


198 


CH. 7 


Misrepresentation, Duress And Undue Influence 


8 162 


BEN Jd MA ———————————— d c 


that the maker know of the untrue character 
of his assertion. Subsection (1) states three 
ways in which this requirement can be met. 
First, it is clearly met if the maker knows the 
fact to be otherwise than as stated. However, 
knowledge of falsity is not essential, and it is 
sufficient under the rule stated in Clause (a) 
if he believes the assertion to be false. It will 
not suffice merely to show that the 
misrepresentation is one that a person of 
ordinary care and intelligence would have 
recognized as false, although this is evidence 
from which his belief in its falsity may be 
inferred. Second, the requirement is met 
under the rule stated in Clause (b), if the 
maker, lacking confidence in the truth of his 
assertion that he states or implies, 
nevertheless chooses to make it as one of his 
own knowledge rather than one merely of 
his opinion. This is so when he is conscious 
that he has only a belief in its truth and 
recognizes that there is some chance that it 
may not be true. This conclusion is often 
expressed by saying that the 
misrepresentation has been made without 
belief in its truth or that it has been made 
recklessly, without regard to whether it is 
true or false. Third, the requirement is met 
under the rule stated in Clause (c), if the 
maker has said or implied that the assertion 
is made on some particular basis, such as his 
personal knowledge or his personal 
investigation, when it is not so made. This is 
so even though the maker is honestly 
convinced of its truth from hearsay or other 
source that he believes is reliable. 


Illustration: 

2. A, seeking to induce B to make a 
contract to buy his house, tells B that 
the plumbing is of pipe of a specified qual- 
ity. A does not know the quality of the 
pipe, and it is not of the specified quality. 
B is induced by A's statement to make 
the contract. The statement is a fraudu- 
lent misrepresentation, both because A 
does not have the confidence that he im- 
plies in its truth, and because he knows 
that he does not have the basis for it that 
he implies. The contract is voidable by B 
under the rule stated in 8 164. 


c. Meaning of *material." Although a 
fraudulent misrepresentation need not be 
material in order to entitle the recipient to 
relief under the rule stated in 8 164, a non- 
fraudulent misrepresentation will not entitle 
him to relief unless it is material. The 
materiality of a misrepresentation is 


determined from the viewpoint of the maker, 
while the justification of reliance is 
determined from the viewpoint of the 
recipient. (Contrast also the concept of a 
“material” failure to perform. See § 241.) The 
requirement of materiality may be met in 
either of two ways. First, a misrepresentation 
is material if it would be likely to induce a 
reasonable person to manifest his assent. 
Second, it is material if the maker knows that 
for some special reason it is likely to induce 
the particular recipient to manifest his 
assent. There may be personal considerations 
that the recipient regards as important even 
though they would not be expected to affect 
others in his situation, and if the maker is 
aware of this the misrepresentation may be 
material even though it would not be 
expected to induce a reasonable person to 
make the proposed contract. One who preys 
upon another’s known idiosyncrasies cannot 
complain if the contract is held voidable when 
he succeeds in what he is endeavoring to 
accomplish. Cf. Restatement, Second, Torts 8 
538. Although a non-fraudulent 
misrepresentation that is not material does 
not make the contract voidable under the 
rules stated in this Chapter, the recipient 
may have a claim to relief under other rules, 
such as those relating to breach of warranty. 
See Introductory Note to this Topic. 


Illustrations: 

3. A, while negotiating with B for 
the sale of A’s race horse, tells him that 
the horse has run a mile in a specified 
time. A is honestly mistaken, and, un- 
known to him, the horse has never come 
close to that time. B is induced by A’s 
assertion to make a contract to buy the 
horse. A's statement, although not 
fraudulent, is a material misrepresen- 
tation, and the contract is voidable by B 
under the rule stated in § 164. 


4. A, while negotiating with B for 
the sale of A’s race horse, tells him that 
the horse was bred in a specified stable. 
A is honestly mistaken, and, unknown 
to him, it was bred in another stable of 
better reputation. The specified stable 
was, unknown to A, founded by B’s 
grandfather, and B is therefore induced 
by A’s assertion to make a contract to 
buy the horse. A’s misrepresentation is 
neither fraudulent nor material, and the 
contract is not voidable by B. 


5. The facts being otherwise as in Il- 
lustration 4, A knows that the named 
stable was founded by B’s grandfather 
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and that B would like to own a horse bred 
there. A's misrepresentation, although 
not fraudulent, is material, and the con- 


tract is voidable by B under the rule 
stated in 8 164. 


8 163. When A Misrepresentation Prevents Formation Of A Contract 
If a misrepresentation as to the character or essential terms of a proposed 
contract induces conduct that appears to be a manifestation of assent by 
one who neither knows nor has reasonable opportunity to know of the 
character or essential terms of the proposed contract, his conduct is not 
effective as a manifestation of assent. 


Comment: 

a. Rationale. Under the general principle 
stated in 8 19(2), a party's conduct is not 
effective as a manifestation of his assent 
unless he knows or has reason to know that 
the other party may infer from it that he 
assents. This Section involves an application 
of that principle where a misrepresentation 
goes to what is sometimes called the *factum" 
or the "execution" rather than merely the 
“inducement.” TE because of a 
misrepresentation as to the character or 
essential terms of a proposed contract, a 
party does not know or have reasonable 
opportunity to know of its character or 
essential terms, then he neither knows nor 
has reason to know that the other party may 
infer from his conduct that he assents to that 
contract. In such a case there is no effective 
manifestation of assent and no contract at 
all. Compare § 174. This result only follows, 
however, if the misrepresentation relates to 
the very nature of the proposed contract itself 
and not merely to one of its nonessential 
terms. The party may believe that he is not 
assenting to any contract or that he is 
assenting to a contract entirely different 
from the proposed contract. The mere fact 
that a party is deceived as to the identity of 
the other party, as when a buyer of goods 
obtains credit by impersonating a person of 
means, does not bring the case within the 
present Section, unless it affects the very 
nature of the contract. See Uniform 
Commercial Code § 2-403(1)(a). It is 
immaterial under the rule stated in this 
Section whether the misrepresentation is 
made by a party to the transaction or by a 
third person. See Comment e to § 164. 


Illustration: 

1. A, seeking to induce B to make a 
contract to sell him goods on credit, tells 
B that he is C, a well-known millionaire. 


B is induced by the statement to make 
the proposed contract with A. B's appar- 
ent manifestation of assent is effective. 
However, the contract is voidable by B 
under the rule stated in 8 164(1). Con- 
trast Illustrations 2 and 4. 


b. Effect of fault. If the recipient had a 
reasonable opportunity to know the character 
or essential terms of the proposed contract, 
the rule stated in this Section does not apply, 
and his conduct is effective as a manifestation 
of assent. Compare § 172. The case then comes 
within 8 164 on avoidance or 8 166 on 
reformation. In deciding whether the 
recipient has had such an opportunity, less 
care will ordinarily be expected of him if he 
did not intend to assume a legal obligation at 
all than if he intended to assume a legal 
obligation, although one of a different nature. 


Illustrations: 

2. A and B reach an understanding 
that they will execute a written contract 
containing terms on which they have 
agreed. It is properly prepared and is read 
by B, but A substitutes a writing con- 
taining essential terms that are differ- 
ent from those agreed upon and thereby 
induces B to sign it in the belief that it is 
the one he has read. B’s apparent mani- 
festation of assent is not effective. 


3. A and B reach an understanding 
that they will execute a written contract 
containing terms on which they have 
agreed. A prepares a writing containing 
essential terms that are different from 
those agreed upon and induces B to sign 
it by telling him that it contains the 
terms agreed upon and that it is not nec- 
essary for him to read it. B’s apparent 
manifestation of assent is effective if B 
had a reasonable opportunity to read the 
writing. However, the contract is void- 
able by B under the rule stated in § 164. 
See Illustration 3 to § 164. In the alter- 
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native, at the request of B, the court will 
decree that the writing be reformed to 
conform to their understanding under 
the rule stated in § 166. See Illustration 
1 to 8 166. 


4. The facts being otherwise as stated 
in Illustration 3, B is blind and gets C to 
read the writing to him, but C, in collu- 
sion with A, reads it wrongly. B's appar- 
ent manifestation of assent is not effec- 
tive. 


c. “Void” rather than voidable. It is 
sometimes loosely said that, where the rule 
stated in this Section applies, there is a "void 
contract" as distinguished from a voidable 
one. See Comment a to § 7. This distinction 
has important consequences. For example, 
the recipient of a misrepresentation may be 
held to have ratified the contract if it is 
voidable but not if it is “void.” Furthermore, 
a good faith purchaser may acquire good title 
to property if he takes it from one who 
obtained voidable title by misrepresentation 
but not if he takes it from one who obtained 
*void title" by misrepresentation. 


§ 164. When A Misrepresentation Makes A Contract Voidable 


(1) If a party's manifestation of assent is induced by either a fraudulent or 
a material misrepresentation by the other party upon which the recipient 
is justified in relying, the contract is voidable by the recipient. 

(2) If a party's manifestation of assent is induced by either a fraudulent or 
a material misrepresentation by one who is not a party to the transaction 
upon which the recipient is justified in relying, the contract is voidable by 
the recipient, unless the other party to the transaction in good faith and 
without reason to know of the misrepresentation either gives value or 
relies materially on the transaction. 


Comment: 

a. Requirements. A misrepresentation may 
make a contract voidable under the rule 
stated in this Section, even though it does 
not prevent the formation of a contract under 
the rule stated in the previous section. Three 
requirements must be met in addition to the 
requirement that there must have been a 
misrepresentation. First, the 
misrepresentation must have been either 
fraudulent or material. See Comment b. 
Second, the misrepresentation must have 
induced the recipient to make the contract. 
See Comment c. Third, the recipient must 
have been justified in relying on the 
misrepresentation. See Comment d. Even if 
the contract is voidable, exercise of the power 
of avoidance is subject to the limitations 
stated in Chapter 16 on remedies. 

b. Fraudulent and non-fraudulent 
misrepresentation. A representation need not 
be fraudulent in order to make a contract 
voidable under the rule stated in this Section. 
However, a non-fraudulent 
misrepresentation does not make the contract 
voidable unless it is material, while 
materiality is not essential in the case of a 


fraudulent misrepresentation. One who 
makes a non-fraudulent misrepresentation 
of a seemingly unimportant fact has no 
reason to suppose that his assertion will 
induce assent. But a fraudulent 
misrepresentation is directed to attaining 
that very end, and the maker cannot insist 
on his bargain if it is attained, however 
unexpectedly, as long as the additional 
requirements of inducement and justifiable 
reliance are met. See Illustration 1. Compare 
Restatement, Second, Torts § 538, which 
limits liability for fraudulent 
misrepresentation to cases in which the 
matter misrepresented is material. 


Illustrations: 

1. A, seeking to induce B to make a 
contract to buy a tract of land at a price 
of $1,000 an acre, tells B that the tract 
contains 100 acres. A knows that it con- 
tains only 90 acres. B is induced by the 
statement to make the contract. Because 
the statement is a fraudulent misrepre- 
sentation (8 162(1)), the contract is void- 
able by B, regardless of whether the mis- 
representation is material. 
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2. The facts being otherwise as stated 
in Illustration 1, A is mistaken and does 
not know that the tract contains only 90 
acres. Because the statement is not a 
fraudulent misrepresentation, the con- 
tract is voidable by B only if the misrep- 
resentation is material (8 162(2)). 


3. A and B agree that A will buy a 
tract of land from B for $100,000 and 
will assume an existing mortgage of 
$50,000. In reducing the agreement to 
writing, A intentionally omits the pro- 
vision for assumption but tells B that the 
writing correctly expresses their agree- 
ment. B does not notice the omission and 
is induced by A's statement to sign the 
writing. The misrepresentation is both 
fraudulent and material, and the con- 
tract is voidable by B. Compare Illustra- 
tion 1 to 8 166 and see Illustration 10 to 8 
161. 


c. Inducement. No legal effect flows from 
either a non-fraudulent or a fraudulent 
misrepresentation unless it induces action by 
the recipient, that is, unless he manifests his 
assent to the contract in reliance on it. 
Whether a  misrepresentation is an 
inducement is a question of fact governed by 
the rule stated in § 167. In general, the 
recipient of a misrepresentation need not 
show that he has actually been harmed by 
relying on it in order to avoid the contract. 
But see § 165. 

d. Justification. A misrepresentation, even 
if relied upon, has no legal effect unless the 
recipient’s reliance on it is justified. The most 
significant and troublesome applications of 
this principle occur in connection with 
assertions of opinion (§§ 168, 169), assertions 
as to matters of law (§ 170), assertions of 
intention (§ 171), and fault (§ 172). In other 
situations the requirement of justification is 
usually met unless, for example, the fact to 
which the misrepresentation relates is of only 
peripheral importance to the transaction or 
is one as to which the maker's assertion would 
not be expected to be taken seriously. 

e. Misrepresentation by a third party. The 
rule stated in Subsection (2) makes a contract 
voidable for a misrepresentation by a third 
party, subject to the general principle of law 
that if an innocent person has in good faith 
and without notice given value or changed 
his position in reliance on the contract, it is 
not voidable on that ground. This is the same 


principle that protects an innocent person 
who purchases goods or commercial paper in 
good faith, without notice and for value from 
one who has obtained them from the original 
owner by a misrepresentation. See Uniform 
Commercial Code 88 2-403(1), 3-305. In the 
cases that fall within Subsection (2), 
however, the innocent person deals directly 
with the recipient of the misrepresentation, 
which is made by one not a party to their 
contract. The contract is not voidable by the 
recipient if the innocent person gives value 
or relies materially on the transaction before 
learning or acquiring reason to know of the 
misrepresentation. The term "value" has the 
same meaning here as it does under Uniform 
Commercial Code 8 1- 201(44), and therefore 
the consideration given by the innocent 
party is value for this purpose. The rule does 
not protect a person who is responsible under 
the law of agency for the maker's 
misrepresentation. See Restatement, Second, 
Agency 8 259. Assignees and intended 
beneficiaries, who derive their rights from a 
contract that is voidable for 
misrepresentation, take subject to the right 
of avoidance under 88 309, 336. The rule 
stated in Subsection (2) does not preclude 
avoidance for mistake under the rules stated 
in Chapter 6. 


Illustrations: 

4. A, who is not C's agent, induces B 
by a fraudulent misrepresentation to 
make a contract with C to sell land to C. 
C promises to pay the agreed price, not 
knowing or having reason to know of the 
fraudulent misrepresentation. Since C's 
promise to pay is value, the contract is 
not voidable by B. The contract would be 
voidable by B if C learned or acquired 
reason to know of the fraudulent misrep- 
resentation before promising to pay the 
price. 


5. A, who is not C's agent, induces B 
by a fraudulent misrepresentation to 
sign a pledge by which B promises C, a 
charitable corporation, to contribute a 
sum of money. C does not know or have 
reason to know of the fraudulent repre- 
sentation. B's promise, although binding 
under § 90(2), is voidable by B. B's prom- 
ise would not be voidable if C materially 
changed its position in reliance on B's 
promise before learning or acquiring rea- 
son to know of the fraudulent misrepre- 
sentation. 
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§ 165. Cure By Change Of Circumstances 


If a contract is voidable because of a misrepresentation and, before notice 
of an intention to avoid the contract, the facts come into accord with the 
assertion, the contract is no longer voidable unless the recipient has been 


harmed by relying on the misrepresentation. 


Comment: 


a. Rationale. In general, the recipient of a 
misrepresentation need not show that he has 
actually been harmed by relying on it in 
order to avoid the contract. If, however, the 
effect of misrepresentation has been cured 
because the facts have been brought or have 
otherwise come into accord with the assertion 
before he has notified the maker of his 
intention to avoid the contract, there is 
ordinarily little likelihood of harm. The rule 
stated in this Section precludes avoidance in 
such a case, unless the recipient shows that 
he has actually been harmed. It applies to 
fraudulent as well as to non-fraudulent 
misrepresentations. 


Illustrations: 

1. A, seeking to induce B to make a 
contract to buy land, tells B that the land 
is unencumbered. A knows that the land 
is subject to a lien. B is induced by A's 
statement to make the proposed contract. 
A then removes the lien. If B has not been 
harmed by the misrepresentation, the 
contract is no longer voidable by B. 


2. A, seeking to induce B to make a 
contract to buy land from C, tells B that 
he has authority from C to sell land. A 
knows that he has no such authority. B 
is induced by C's statement to make the 
proposed contract. C later ratifies A's sale 
of the land. If B has not been harmed by 
the misrepresentation, the contract is no 
longer voidable by B. 


§ 166. When A Misrepresentation As To A Writing Justifies Reformation 
If a party's manifestation of assent is induced by the other party's 
fraudulent misrepresentation as to the contents or effect of a writing 
evidencing or embodying in whole or in part an agreement, the court at 
the request of the recipient may reform the writing to express the terms of 


the agreement as asserted, 


(a) if the recipient was justified in relying on the misrepresentation, and 
(b) except to the extent that rights of third parties such as good faith 
purchasers for value will be unfairly affected. 


Comment: 

a. Scope. Reformation is more broadly 
available for fraudulent misrepresentation 
than for mistake. Compare 8 155. Reformation 
for mistake is limited to the situation in 
which the parties, having already reached 
an agreement, later fail to express it correctly 
in a writing. That limitation, stated in 8 155, 
applies to all cases where both parties are 
mistaken, including those where one of the 
mistaken parties has made a non-fraudulent 
misrepresentation as to the contents or effect 
of a writing. Where, however, only one party 
is mistaken and the other has fraudulently 
misrepresented the writing's contents, or 
effect, reformation may be granted even 
though there was no prior agreement. 
Compare Comment a to 8 155. The writing 


must be one that evidences or embodies, at 
least in part, the agreement of the parties. 
Otherwise it will not ordinarily have 
sufficient legal significance for its 
reformation to be necessary, and the dispute 
can be resolved simply in accordance with 
the general rules applicable to offer and 
acceptance. The rule stated in this Section 
also applies to the case where only one party 
is mistaken and the other, although aware of 
the mistake, says nothing to correct it. In 
that case his non-disclosure is equivalent to 
an assertion that the writing is as the other 
understands it to be (8 161(c)). (Where only 
one party is mistaken and the other is not 
aware of the mistake, the rule stated in 8 153, 
on mistake of only one party, applies.) The 
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misrepresentation must, of course, be certain 
enough to permit a court to know how the 
writing should be reformed. Reformation is 
not precluded by the mere fact that the party 
who seeks it failed to exercise reasonable care 
in reading the writing, but his reliance on 
the misrepresentation must be justified and 
the right to reformation is therefore subject 
to the rule on fault stated in 8 172. This 
Section, like 8 155, only states the 
circumstances in which a court *may" grant 
reformation, and, since the remedy is 
equitable, a court has the discretion to 
withhold it, even if it would otherwise be 
appropriate, on grounds traditionally 
considered by courts of equity in exercising 
their discretion. See Comment d to § 155. 


Illustrations: 

i. A and B agree that A will buy a 
tract of land from B for $100,000 and 
will assume an existing mortgage of 
$50,000. In reducing the agreement to 
writing, A intentionally omits the pro- 
vision for assumption and tells B that the 
writing correctly expresses their agree- 
ment. B does not notice the omission and 
is induced by A's fraudulent misrepre- 
sentation to sign the writing, which is 
an integrated agreement. At the request 
of B, the court will reform the writing to 
add the provision for assumption. Com- 
pare Illustration 3 to 8 164. See Illustra- 
tion 1 to § 155. 


2. A, seeking to induce B to make a 
contract to sell a tract of land to A for 
$100,000, makes a written offer to B and 
tells B that it includes a provision under 
which A assumes an existing mortgage. 
A knows that the writing does not con- 
tain such a provision. B does not notice 
the omission and is induced by A's 
fraudulent misrepresentation to sign the 
writing, which is an integrated agree- 
ment. At the request of B, the court will 
reform the writing to add the provision 
for assumption. 


3. A, seeking to induce B to make a 
contract to sell a tract of land to A for 
$100,000, makes a written offer to B and 
tells B that the legal effect of a particular 
provision is that A assumes an existing 
mortgage. A, who is a lawyer, knows 
that this is not the legal effect of the pro- 
vision. B does not realize that the legal 
effect of the provision is not as asserted 
and is induced by A's fraudulent misrep- 
resentation to sign the writing, which is 
an integrated agreement. See 8 170. At 
the request of B, the court will reform 


the writing to add the provision for as- 
sumption. 


4. À, seeking to induce B to make a 
contract to sell a tract of land to A for 
$100,000, makes a written offer to B. A 
knows that B mistakenly thinks that the 
offer contains a provision under which A 
assumes an existing mortgage and that 
it does not contain such a provision, but 
does not disclose this to B for fear that B 
will not accept. B is induced by A's non- 
disclosure to sign the writing, which is 
an integrated agreement. A's non-disclo- 
sure is equivalent to an assertion that 
the writing contains such a provision (8 
161(e)) and amounts to a fraudulent 
misrepresentation. At the request of B, 
the court will reform the writing to add 
the provision for assumption. See Illus- 
tration 13 to § 161. 


b. Relation to other rules. The rule stated in 
this Section applies only to 
misrepresentations as to the contents or effect 
of a writing. If the misrepresentation relates 
to some other fact, the contract may be 
voidable under 8 164, but reformation is not 
appropriate. See also 8 163. The availability - 
of reformation based on a fraudulent 
misrepresentation does not, however, 
preclude the alternative of avoidance, and 
the recipient has a choice of remedies. See 
Illustration 12 to 8 161 and compare 
Illustration 3 to 8 164 with Illustration 1 to 
the present Section. This is in contrast to the 
rule for mutual mistake. See Introductory 
Note to Chapter 6 and to Comment d to 8 152. 
In some instances, however, the problem 
may be merely one of interpretation of the 
writing, so that neither reformation nor 
avoidance is appropriate. See 8 20. 


Illustration: 

5. A, seeking to induce B to make a 
contract to buy a tract of land at a price 
of $ 100,000, makes a written offer to B 
and tells B that the tract contains 100 
acres. A knows that it contains only 90 
acres. B is induced by A's fraudulent mis- 
representation to sign the writing. The 
court will not, at the request of B, reform 
the writing because the mistake of the 
parties was not one as to the contents or 
effect of the writing. B's right to avoid- 
ance is governed by the rule stated in 8 
164(1). See Illustration 1 to § 164 and 
Illustration 5 to § 155. 


c. Parol evidence rule and Statute of Frauds. 
The parol evidence rule does not preclude 
proof of a fraudulent misrepresentation to 
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justify reformation. See §  214(d). 
Furthermore, if reformation of a writing is 
otherwise appropriate, it is not precluded by 
the fact that the contract is within the 
Statute of Frauds. See § 156. 

d. Protection of innocent third parties. The 
right of reformation under the rule stated in 
this Section is subject to the rights of good 
faith purchasers for value and other third 
parties who have similarly relied on the 
finality of a consensual transaction in which 


they have acquired an interest in property. 
Such other third parties include those who 
have given value and come within the 
definition of “purchaser” in Uniform 
Commercial Code § 1-201(33), (32), notably 
mortgagees, pledgees and other holders of a 
security interest. Judgment creditors and 
trustees in bankruptcy are not included. This 
is the same exception as that under § 155 
where third parties have intervened. See 
Comment f to § 155 and Illustrations 8 and 9 
to that Section. 


§ 167. When A Misrepresentation Is An Inducing Cause 
A misrepresentation induces a party’s manifestation of assent if it 
substantially contributes to his decision to manifest his assent. 


Comment: 

a. Scope. The rule stated in this Section 
determines whether a misrepresentation in 
fact induced a party’s actual or apparent 
manifestation of assent, as required under 88 
163, 164 and 166. A misrepresentation is 
not a cause of a party's making a contract 
unless he relied on the misrepresentation in 
manifesting his assent. His reliance will 
usually consist of his acceptance, an 
affirmative act, but may also consist of his 
refraining from revoking an outstanding 
offer. See Illustrations 8 and 9 to 8 161. It is 
not necessary that this reliance have been 
the sole or even the predominant factor in 
influencing his conduct. It is not even 
necessary that he would not have acted as he 
did had he not relied on the assertion. It is 
enough that the manifestation substantially 
contributed to his decision to make the 
contract. It is, therefore, immaterial that he 
may also have been influenced by other 
considerations. As to the effect of the 
recipient’s fault, see § 172. The 
misrepresentation need not be made directly 
to the recipient but may be made to a third 
person for the purpose of having him 
transmit it, or its substance, to the recipient 
in order to induce action. See Illustration 1 
to 8 162. 


Illustrations: 

1. A, seeking to induce B to make a 
contract to buy land, makes a fraudu- 
lent misrepresentation. Although he be- 
lieves A's assertion, B wishes to confirm 
it and therefore inspects the land and 
inquires of third persons. B then makes 


the contract. The misrepresentation sub- 
stantially contributes to his decision to 
make the contract, although he is also 
induced to do so by his investigation and 
inquiries. B's manifestation of assent is 
induced by the misrepresentation, and 
the contract is voidable by B. 


2. A, seeking to induce B to make a 
contract to buy land, makes two state- 
ments to B about the land, one a true 
assertion and one a fraudulent misrep- 
resentation. B makes the contract. The 
fraudulent  misrepresentation substan- 
tially contributes to his decision to make 
the contract, although he is also induced 
to do so by the true assertion. B's mani- 
festation of assent is induced by the mis- 
representation, and the contract is void- 
able by B. 


b. Criteria. Circumstantial evidence is often 
important in determining whether a 
misrepresentation has been an inducing 
cause. The materiality of the 
misrepresentation is a particularly 
significant factor in this determination. It is 
assumed, in the absence of facts showing the 
contrary, that the recipient attached 
importance to the truth of a 
misrepresentation if it was material, but not 
if it was immaterial. The extent of a party's 
investigation also bears on the question of 
causation. If he relies solely on his 
investigation and not on the 
misrepresentation, he is not entitled to relief. 
One who makes an investigation will often 
be taken to rely on it alone as to all facts 
disclosed to him in the course of it. On the 
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other hand, if the fact is not one that the 
investigation disclosed or would have been 
likely to disclose, the recipient may still be 
relying on the misrepresentation as well as 
on the investigation. Particularly when the 
investigation produces results that tend to 
confirm the misrepresentation but are still 
somewhat inconclusive, it may be found that 
the recipient relied on both and that he 
attached importance to the truth of the 
misrepresentation in making the contract. 
A party who, having made a 
misrepresentation, intentionally frustrates 
the other's investigation of its truth, will be 
precluded from claiming that the other relied 
on the investigation to the exclusion of the 
misrepresentation. See Restatement, Second, 
Torts 8 547(2). 

Illustrations: 


3. A, seeking to induce B to make a 
contract to buy his race horse, tells him 


that the horse has run a mile in a speci- 
fied time. A is honestly mistaken, and, 
unknown to him, the horse has never 
come close to that time. B makes the con- 
tract. Because A's misrepresentation is 
material, it will be assumed, in the ab- 
sence of facts showing the contrary, that 
B attached importance to its truth in de- 
ciding to make the contract. The con- 
tract is therefore voidable by B. See Il- 
lustration 3 to § 162. 


4. A, seeking to induce B to make a 
contract to buy his race horse, tells him 
that the horse was bred in a particular 
stable. A knows that it was bred in an- 
other stable. B makes the contract. If A’s 
misrepresentation is not material, it will 
not be assumed that B attached impor- 
tance to its truth in deciding to make 
the contract. Unless other evidence 
shows that B relied on the misrepresen- 
tation, the contract is not voidable by B. 
See Illustration 4 to § 162. 


§ 168. Reliance On Assertions Of Opinion 
(1) An assertion is one of opinion if it expresses only a belief, without 
certainty, as to the existence of a fact or expresses only a judgment as to 
quality, value, authenticity, or similar matters. 
(2) If it is reasonable to do so, the recipient of an assertion of a person’s 
opinion as to facts not disclosed and not otherwise known to the recipient 
may properly interpret it as an assertion 
(a) that the facts known to that person are not incompatible with his 


opinion, or 


(b) that he knows facts sufficient to justify him in forming it. 


Comment: 

a. Knowledge and opinion. A statement of 
opinion is also a statement of fact because it 
states that a person has a particular state of 
mind concerning the matter to which his 
opinion relates. But it also implies that he 
does not have such definite information, that 
he is not certain enough of what he says, to 
make an assertion of his own knowledge as to 
that matter. It implies at most that he knows 
of no facts incompatible with the belief or that 
he knows of facts that justify him in holding 
it. The difference is that between “This is 
true,” and “I think this is true, but I am not 
sure.” The important distinction is between 
assertions of knowledge and those of opinion, 
rather than assertions of fact and those of 
opinion. The person whose opinion is asserted 
is usually the maker of the assertion himself, 


but the opinion may also be that of a third 
person. See Comment b to § 169. 

b. Criteria. The fact that points of view may 
be expected to differ on the subject of a 
Statement suggests that the statement is one 
of opinion. Statements of judgment as to 
quality, value, authenticity, or similar 
matters are common examples. For instance, 
the statement that an automobile is a “good” 
car relates to a matter on which views may 
be expected to differ. The maker of such a 
statement will normally be understood as 
expressing only his own judgment and not as 
making assertions concerning such matters 
as horsepower or riding qualities. But see 
Comment d and Illustration 3. The form of 
the statement is important but not 
controlling. A statement that is in form an 
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assertion of the maker's knowledge may be 
made in circumstances that suggest that it 
expresses only a belief, that he is not free from 
doubt. This may be so, for example, when 
the recipient knows that the maker has no 
information concerning the fact asserted and 
therefore can be stating only his belief. The 
problem is one of interpretation of the 
language used. 

c. Statements of quantity, quality, value and 
price. A seller's statement of the quantity of 
land or goods is virtually never a statement 
of opinion, even though he does not suggest 
that it is based on a survey, weighing or other 
measurement. The words *more or less" do 
not change such a statement into one of 
opinion, and the recipient is justified in 
believing that the quantity is substantially 
as stated although the measurement 
expressed may not be exact. In contrast, a 
seller's general statement of quality is 
usually one of opinion. There are, however, 
instances in which the gradations of quality 
are so marked that goods are usually sold as 
of a specified grade and an assertion of grade 
is not one of opinion. A statement of value is, 
like one of quality, ordinarily a statement of 
opinion. However, a statement of the price 
at which something has been offered for sale 
or sold is not one of opinion. 


Illustrations: 

1. A, seeking to induce B to make a 
contract to buy goods, tells B that he paid 
$10,000 for them. A knows that he paid 
only $8,000 for the goods. The statement 
is not one of opinion. 


2. The facts being otherwise as stated 
in Illustration 1, A tells B only that the 
goods are worth $10,000. The statement 
is one of opinion. 


d. Implication of a statement of opinion. In 
some circumstances the recipient may 
reasonably understand a statement of 
opinion to be more than an assertion as to the 
maker's state of mind. Under the rule stated 
in Subsection (2), if the statement of opinion 
relates to facts not known to the recipient, he 
may be justified in inferring that there are 
facts that justify the opinion, or at least that 
there are no facts that are incompatible with 
it. In such a case, the statement of opinion 
becomes, in effect, an assertion as to those 
facts and may be relied on as such. The rule 
is, however, applied in the light of the 
realities of the market place. The propensity 
of sellers and buyers to exaggerate the 


advantages to the other party of the bargains 
they promise is well recognized, and to some 
extent their assertions of opinion must be 
discounted. Nevertheless, while some 
allowance must be made for seller's puffing 
and buyer's depreciation, the other party is 
entitled to assume that a statement of opinion 
is not so far removed from the truth as to be 
incompatible with the facts known to the 
maker. Where circumstances justify it, a 
statement of opinion may also be reasonably 
understood as carrying with it an assertion 
that the maker knows facts sufficient to 
justify him in forming it. However, the rule 
stated in Subsection (2) applies only when 
the facts to which the opinion relates are not 
disclosed and not otherwise known to the 
recipient. An assertion of opinion that does 
not fall within Subsection (2) is one of opinion 
only. As to the circumstances in which 
reliance on such an assertion is justified, see 
8 169. 


Illustrations: 

3. A, seeking to induce B to make a 
contract to buy real property, tells B that 
the sewage system is “good.” A knows 
that the sewage system is unworkable. B 
interprets A’s statement of opinion as an 
assertion that the facts known to A are 
not incompatible with his opinion and is 
induced by this assertion to make the 
contract. B’s interpretation is reason- 
able, the assertion is a fraudulent mis- 
representation, and the contract is void- 
able by B. 


4. The facts being otherwise as stated 
in Illustration 3, A knows that the sew- 
age system is not very good but is work- 
able. There is no misrepresentation be- 
cause the facts known to A are not in- 
compatible with his opinion, and the con- 
tract is not voidable by B. 


5. A, seeking to induce B to make a 
contract to become A's partner in A's 
business, tells B that the business is “a 
moneymaker.” A knows that the busi- 
ness has been unprofitable since its in- 
ception. B interprets A's statement of 
opinion as an assertion that the facts 
known to A are not incompatible with 
his opinion and is induced by this asser- 
tion to make the contract. B's interpre- 
tation is reasonable, the assertion is a 
fraudulent misrepresentation, and the 
contract is voidable by B. 


6. A, who is knowledgeable in finan- 
cial matters, seeking to induce B, who is 
also knowledgeable in such matters, to 
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make a contract to buy A's shares of stock 
in C Corporation, tells B that within five 
years the shares will pay dividends that 
will amount to the purchase price of the 
stock. Neither A nor B has information 
about the finances of C, which is, in fact, 
hopelessly insolvent. B interprets A’s 
statement of opinion as an assertion that 
A knows facts sufficient to justify him in 
forming that opinion and is induced by 
this assertion to make the contract. B’s 
interpretation is reasonable, the asser- 
tion is a fraudulent misrepresentation, 
and the contract is voidable by B. 
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7. A, seeking to induce B to make a 
contract to buy land, tells B, "There is 
water under this land and if you dig a 
well anywhere on the land, you will 
strike it." A does not know whether there 
is water under the land, and there is 
none. B knows that no water survey has 
been made and that A has no informa- 
tion'concerning the presence or absence 
of subterranean water, but interprets A's 
statement of opinion as an assertion that 
A knows facts sufficient to justify him in 
forming that opinion and is induced by 
this assertion to make the contract. B's 
interpretation is not reasonable, and the 
contract is not voidable by B. See also 8 
169. 


§ 169. When Reliance On An Assertion Of Opinion Is Not Justified 


To the extent that an assertion is one of opinion only, the recipient is not 
justified in relying on it unless the recipient 

(a) stands in such a relation of trust and confidence to the person whose 
opinion is asserted that the recipient is reasonable in relying on it, or 
(b) reasonably believes that, as compared with himself, the person whose 
opinion is asserted has special skill, judgment or objectivity with respect 


to the subject matter, or 


(c) is for some other special reason particularly susceptible to a 
misrepresentation of the type involved. 


Comment: 

a. Scope: The rule stated in this Section 
applies only to the extent that an assertion 
amounts to nothing more than an assertion 
of opinion, whether that of the maker or a 
third person. As is stated in 8 168(2), an 
assertion of opinion as to facts not known to 
the recipient may, in proper circumstances, 
reasonably be interpreted to include an 
assertion as to those facts themselves. If that 
assertion is false, it may be the basis of 
avoidance regardless of the rule stated in this 
Section. The rule stated here determines 
whether reliance is justified whenever the 
assertion of opinion does not carry with it an 
assertion as to facts under the rule stated in 8 
168(2). 

b. Rationale. If the subject matter of the 
transaction is one on which the two parties 
have roughly equal skill and judgment, each 
must generally from his own opinions and 
neither is justified in relying on the other's. 
The law assumes that the ordinary person is 
reasonably competent to form his own 
opinions as to the advisability of entering into 
those transactions that form part of the 


ordinary routine of life. The mere fact that 
one of the parties is less astute than the other 
does not justify him in relying on the other's 
opinion. This is true even though one party 
knows that the other is somewhat more 
conversant with the value and quality of the 
subject matter, since expressions of opinion 
by the other party are generally to be 
discounted. It may be assumed, for example, 
that a seller will express a favorable opinion 
concerning what he has to sell. When he 
praises it in general terms, commonly known 
as "puffing" or "sales talk," without specific 
content or reference to facts, buyers are 
expected to understand that they are not 
entitled to rely. See Uniform Commercial 
Code 8 2-313(2). A similar assumption applies 
to deprecating statements by buyers. See 
Comment d to 8 168. 

c. Confidential relationship. In some 
situations a relationship of trust and 
confidence between the parties justifies the 
reliance of one on the other's opinion. Where 
there is a true fiduciary relation, the more 
stringent requirements of 8 173 apply. But 
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even where a party is not, strictly speaking, 
a fiduciary, he may stand in a relation of 
trust and confidence to the recipient. Such a 
relation often arises, for example, between 
members of the same family. See Comment f 
to 8 161. It may also arise where one party 
has taken steps to induce the other to believe 
that he can safely rely on the first party's 
judgment, as where he has gained the other's 
confidence by stressing their common 
membership in a religious denomination, 
fraternal order or social group, or the fact 
that they were born in the same locality. In 
addition, some types of contracts, such as 
marine insurance and joint adventure, are 
recognized as creating in themselves a 
confidential relation and hence as requiring 
the utmost good faith and full and fair 
disclosure. As to contracts of suretyship, see 
Restatement of Security 8 124(1). As to 
undue influence, see 8 177. 


Illustration: 

1. A, professing friendship, offers to 
advise B, an elderly widow inexperienced 
in business, concerning her investments. 
He does so for five years, giving her good 
advice and acquiring her trust and con- 
fidence. At the end of this time he ad- 
vises her to buy his worthless shares of 
stock, telling her that in his opinion it is 
a “good investment.” B is induced by A’s 
statement to make the contract. B’s reli- 
ance on A’s statement is justified, and 
the contract is voidable by B. 


d. Special skill, judgment or objectivity. 
Ordinarily the recipient is not justified in 
relying on the other party’s assertion of 
opinion because the recipient has as good a 
basis for forming his own opinion and the 
other party’s opinion must be discounted 
because of his self-interest. Clause (b) applies 
to situations where this is not the case because 
the recipient reasonably believes that the 
other party has special skill or judgment, 
relative to that of the recipient, with respect 
to the subject matter. In modern commercial 
life, situations often occur in which special 
training or experience are necessary to the 
formation of a sound judgment. Often, in such 
a case, the recipient will be able to base a 
claim to relief on one of the assertions as to 
facts that arise under the rule stated in § 
168(2). This will not be so, however, if the 
facts are known to both parties. In that event, 
the recipient’s reliance may be justified 
under the rule stated in Clause (b). Compare 
Uniform Commercial Code § 2-315. 


Clause (b) also applies to instances in 
which the recipient reasonably believes that 
the person whose opinion is asserted has 
special objectivity with respect to the subject 
matter that would give his opinion particular 
weight. This includes situations in which one 
who is not a party to the transaction and has 
no other adversary interest misrepresents his 
opinion. See § 164(2). It also includes 
situations in which the maker has an 
adversary interest but conceals this from the 
recipient. In such cases, the recipient’s 
reasonable although erroneous belief that the 
maker is disinterested may be sufficient to 
justify his reliance. Finally, it applies to 
situations where a party to the transaction 
misrepresents that an apparently 
disinterested person holds a particular 
opinion. Thus an assertion that a third person 
has paid or offered a particular price for 
something, in addition to being a 
misrepresentation as to the conduct of that 
person, implies that that person holds an 
appropriate opinion of its value, and a 
prospective purchaser may be justified in 
taking this into account in determining 
whether to buy. Whether a person’s apparent 
disinterest gives him the special objectivity 
required to justify reliance on this implied 
assertion of opinion depends on the 
circumstances of the particular case, 
including any special skill or judgment that 
may accompany his disinterest. 


Illustrations: 

2. A, the proprietor of a dance stu- 
dio, seeking to induce B, a 60-year-old 
widow with no background in dancing, 
to make a contract for dance lessons, tells 
B that she has “dance potential” and 
would develop into a *beautiful dancer." 
A knows that B has little aptitude as a 
dancer. B is induced by A's statement of 
opinion to make the proposed contract. 
B's reliance on A's statement of opinion 
is justified, and the contract is voidable 
by B. 


3. A, seeking to induce B to make a 
contract to buy land, tells B that C, a 
local businessman, shortly before his 
death offered him $50,000 for the land. 
A knows that C offered only $40,000 for 
the land. B infers from A's statement 
that in C's opinion the land was worth 
$50,000 and, believing that C had spe- 
cial objectivity, is induced by the state- 
ment to make the contract. B's reliance 
is justified, and the contract is voidable 
by B. 
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e. Particularly susceptible recipient. If the 
recipient is for some special reason, other 
than those covered by Clause (b), particularly 
vulnerable to misrepresentation of the kind 
practiced on him, his reliance on it is justified 
under Clause (c). Examples of such reasons 
include lack of intelligence, illiteracy, and 
unusual credulity or gullibility. One whose 
misrepresentation of opinion induces reliance 
because of such a characteristic will not be 
heard to say that the reliance he sought to 
induce was not justified because his statement 
was one of opinion and therefore should have 
been mistrusted. 


Illustration: 

4. A, seeking to induce B, who is par- 
ticularly inexperienced and gullible, to 
make a contract to buy property, tells B 
that its value is $35,000. A knows that 
it is practically worthless. B is induced 
by A’s statement to make the contract. If 
B’s reliance is justified because his inex- 
perience and gullibility make him par- 
ticularly susceptible to such a misrepre- 
sentation, the contract is voidable by B. 


§ 170. Reliance On Assertions As To Matters Of Law 


If an assertion is one as to a matter of law, the same rules that apply in the 
case of other assertions determine whether the recipient is justified in 


relying on it. 


Comment: 

a. Law as fact. A statement as to a matter 
of law is subject to the same rules as are other 
assertions. Such a statement may or may 
not be one of opinion. Thus, an assertion that 
a particular statute has been enacted or 
repealed or that a particular decision has 
been rendered by a court is generally not a 
statement of opinion. The rules that 
determine the consequences of a 
misrepresentation of such a matter of law 
are the same as those that determine the 
consequences of a similar misrepresentation 
of any other fact. 


Illustration: 

1. A, seeking to sell goods to B, tells B 
that the government authorities have 
not fixed a maximum price for such 
goods. A knows that the authorities have 
fixed a maximum price for the goods. The 
assertion is a fraudulent misrepresenta- 
tion, and the contract is voidable by B. 


b. Law as opinion. Many statements of law 
involve assertions as to what a court would 
determine to be the legal consequences of a 
dispute if it were litigated, and such a 
statement is one of opinion. Such a statement 
may, as may any other statement of opinion, 
carry with it the assertion that the facts 
known to the maker are not incompatible 
with his opinion, or that he does know facts 


that justify him in forming it. See 8 168(2). 
However, a statement that is limited to the 
maker's opinion as to the legal consequences 
of a state of facts and does not amount to an 
assertion as to the facts themselves is an 
assertion of opinion only. This is particularly 
true if all of the facts are known to both parties 
or are assumed by both of them to exist. Such 
a statement may be relied on, but to no 
greater extent than any other statement of 
opinion only (8 169). Thus, as between the 
two parties to a contract, the recipient is 
ordinarily expected to draw his own 
conclusions or to seek his own independent 
legal advice. On the other hand, if the maker 
of the representation purports to have special 
expertise in the law which the recipient does 
not have, reliance on the opinion may be 
justified (8 167(b)). If a lawyer states his 
opinion of law to a layman, the layman is 
entitled to assume his professional honesty 
and may justifiably rely on his opinion even 
though the two have an adverse relation in 
negotiating a contract. Even if the maker is 
not a lawyer, he may purport to have special 
knowledge that will enable him to form a 
reliable opinion, as where a real estate broker 
or an insurance agent gives his opinion on a 
routine problem within his competence to a 
layman. 
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Illustration: 

2. A, seeking to induce B to make a 
contract to buy land from him tells B, “I 
have good title to this land." Unknown 
to A, the person from whom he pur- 
chased the land had no title to it. B inter- 
prets A's statement as an assertion that 
he knows of conveyances sufficient to 
vest good title in him and is induced to 
make the contract. Although A's state- 
ment is in the form of a legal conclusion, 
B's interpretation is reasonable, the as- 
sertion is a material misrepresentation, 
and the contract is voidable by B. See 8 
168(2). 


c. Foreign law. The rule stated in this 
Section applies to statements of foreign as 
well as domestic law. Some courts have 
refused to recognize that statements of the 


law of a state or country where the recipient 
neither resides nor habitually does business 
are mere statements of opinion, even though 
they purport to cover only the legal 
consequences of facts known to both parties. 
This refusal may often be explained on the 
ground that, although the statement is of 
opinion only, the recipient's reliance is more 
likely to be justified because he is less able to 
draw his own conclusions as to foreign law. 
Nevertheless, he is not justified in relying on 
a statement of opinion as to foreign law absent 
one of the circumstances enumerated in 8 
169. If the maker resides or habitually does 
business in the foreign jurisdiction, he may 
be expected to have special expertise as to its 
law. See 8 169(b). 


§ 171. When Reliance On An Assertion Of Intention Is Not Justified 
(1) To the extent that an assertion is one of intention only, the recipient is 
not justified in relying on it if in the circumstances a misrepresentation of 
intention is consistent with reasonable standards of dealing. 
(2) If it is reasonable to do so, the promisee may properly interpret a 
promise as an assertion that the promisor intends to perform the promise. 


Comment: 

a. Assertions of intention. A statement as 
to the intention of either the maker or a third 
person is an assertion of a fact, his state of 
mind, just as a statement of his opinion is 
such an assertion. It is therefore a 
misrepresentation if that state of mind is not 
as asserted. However, the truth of a 
statement as to a person's intention depends 
on his intention at the time that the 
statement is made and is not affected if he 
subsequently, for any reason, changes his 
mind. In order for reliance on an assertion of 
intention to be justified, the recipient's 
expectation that the maker's intention will 
be carried out must be reasonable. If he knows 
facts that will make it impossible for the 
maker to carry out his intention, then his 
reliance cannot be justified. See Illustration 
1. As with statements of opinion (8 169), not 
all statements of intention are to be taken 
seriously. In some situations, courts have 
accorded the maker considerable latitude in 
misrepresenting his intention, for the reason 
that such statements are generally regarded 
as unreliable. A court will take account of all 
the circumstances, including any usage and 


the relationship of the parties. A prospective 
buyer of land may, for example, misrepresent 
his intended use of the land in order to 
conceal from the seller some special 
advantage that the buyer will derive from 
its purchase, which if known to the seller, 
would cause him to demand a higher price. 
The contract is not voidable on this ground if 


the court concludes that, in all the 
circumstances, the buyer's 
misrepresentation is not contrary to 
reasonable standards of dealing. See 


Illustration 2. The result will ordinarily be 
different, however, if the prospective buyer 
misrepresents his intended use so as to conceal 
from the seller some harm to the seller’s other 
interests that will be caused if the buyer 
carries out his actual intention. See 
Illustration 3. 


Illustrations: 

1. A, the owner of a real estate devel- 
opment, seeking to induce B to make a 
contract to buy a lot in it, tells B that he 
intends to construct a golf course in the 
development. A has no such intention. B 
is induced by A’s statement to make the 
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contract. The contract is voidable by B. 
If, however, B knows that the terrain is 
not suitable for a golf course, that there 
is not enough land for it, and that it could 
only be constructed by purchase of a 
large quantity of additional land quite 
beyond A's means, B's reliance is not jus- 
tified, and the contract is not voidable 
by B. 


2. A, seeking to induce B to make a 
contract to sell a tract of land, tells B that 
he intends to hold the tract as an invest- 
ment. A intends instead to combine the 
tract with others as part of a large devel- 
opment but declines to tell B this in or- 
der to prevent B from asking a higher 
price. B is induced by A's statement to 
make the contract. If the court concludes 
that, in all the circumstances, A's state- 
ment was not contrary to reasonable 
standards of dealing, the contract is not 
voidable by B. 


3. À, seeking to induce B to make a 
contract to sell a tract of land, tells B that 
he intends to use the tract for the con- 
struction of a residence. A intends in- 
stead to use it for the construction of an 
industrial building but declines to tell B 
this because B owns an adjacent tract 
that will be adversely affected if A car- 
ries out his real intention. B is induced 
by A's non-disclosure to make the con- 
tract. The contract is voidable by B. 


b. A promise as a statement of intention. It 
is ordinarily reasonable for the promisee to 
infer from the making of a promise that the 
promisor intends to perform it. If, therefore, 
the promise is made with the intention of not 
performing it, this implied assertion is false 
and is a misrepresentation. The promise itself 
need not be made in words but may be 
inferred from conduct or even supplied by 
law. Nor does it need to be a legally 
enforceable promise. The promisor's intention 
not to perform his promise cannot be 
established merely by proof of its non- 


performance. Nevertheless, the probable 
inability of a party, at the time the contract 
is made, to perform it, for instance the 
insolvency of one who buys land, is evidence 
bearing on the question of intent not to 
perform. If the promisor knows or should know 
that he cannot at least substantially perform 
his promise, this is strong although not 
conclusive evidence of an intent not to carry 
it out. (The effect of a buyer's 
misrepresentation of solvency or of intent to 
pay in the case of a contract for the sale of - 
goods is the subject of the special rule of 
Uniform Commercial Code 8 2-702(2).) If a 
party is entitled to avoid the contract on this 
ground, he may do so immediately and need 
not await the time for performance. The 
application of the rule stated in Subsection 
(2) does not turn on whether the promisor is 
the offeror or the offeree. When the parties 
exchange promises as consideration for each 
other, each promise is properly regarded as 
the inducement for the other. Therefore, if 
the offeree has no intention of performing his 
promise when he accepts, the contract is 
voidable by the offeror on the ground that 
his promise was made in reliance on that of 
the offeree. See Comment a to 8 167. As with 
other assertions, the recipient's reliance must 
be justified. It is not justified if the promisor 
has disclosed his intention not to perform or 
if performance is known not to be within his 
control. 


Illustration: 

4. A, seeking to induce B to make a 
contract to have work done on his house, 
and to make a part payment of $1,000, 
promises to do the work for a stated price. 
A does not intend to perform the contract. 
B is induced by A's promise to make the 
contract and the part payment. B may 
interpret A's promise as an assertion of 
his intention to perform. This assertion 
is a fraudulent misrepresentation, and 
the contract is voidable by B. 
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§ 172. When Fault Makes Reliance Unjustified 
A recipient’s fault in not knowing or discovering the facts before making 
the contract does not make his reliance unjustified unless it amounts to a 
failure to act in good faith and in accordance with reasonable standards of 


fair dealing. 


Comment: 


a. Rationale. The recipient’s reliance on the 
misrepresentation must be justified in order 
to entitle him to avoidance (§ 164) or 
reformation (§ 166). He is not entitled to 
relief if his reliance was unreasonable in the 
light of his particular circumstances. See 
Comment b to § 164. But the mere fact that 
he could, by the exercise of reasonable care, 
have avoided the mistake caused by the 
misrepresentation does not bar him from 
relief. The rule is similar to that applicable 
to mistake in general (§ 157), and its 
justification is particularly strong since here 
the recipient’s mistake is the result of a 
misrepresentation. However, the recipient’s 
fault will prevent the application of the rule 
stated in § 163, under which a 
misrepresentation as to the very nature of a 
proposed contract makes his apparent 
manifestation of assent ineffective. That rule 
applies only if he has neither knowledge nor 
reasonable opportunity to obtain knowledge 
of the character or essential terms of the 
proposed contract. But even in such a case, 
lack of reasonable care will not preclude the 
recipient from avoiding or from obtaining 
reformation. See Illustration 1. The 
recipients fault makes his reliance 
unjustified only in extreme cases where he 
has failed to act in good faith and in 
accordance with reasonable standards of fair 
dealing. 


illustration: ; 

1. A and B reach an understanding 
that they will execute a written contract 
containing terms on which they have 
agreed. A prepares a writing containing 
essential terms different from those 
agreed upon and induces B to sign it by 
telling him that it contains the agreed 
terms and that it is not necessary for him 
to read it. Although B’s apparent mani- 
festation of assent is effective if he had a 
reasonable opportunity to read the writ- 
ing (see Illustration 3 to 8 163), his reli- 
ance is justified since his fault does not 
amount to a failure to act in good faith 
and in accordance with reasonable stan- 
dards of fair dealing. The contract is void- 
able by B. In the alternative he may have 
the writing reformed. 


b. Good faith and fair dealing. In 
determining whether the recipient of a 
misrepresentation has conformed to the 
standard of good faith and fair dealing, 
account is taken of his peculiar qualities and 
characteristics, including his credulity and 
gullibility, and the circumstances of the 
particular case, including the fraudulent or 
innocent nature of the misrepresentation. 
However, in contrast to the rules that govern 
a damage action in deceit, the rule stated in 
this Section applies to innocent as well as to 
fraudulent misrepresentations. Compare 
Restatement, Second, Torts § 545A with 8 
552A. If the recipient knows that the assertion 
is false or should have discovered its falsity 
by making a cursory examination, his 
reliance is clearly not justified and he is not 
entitled to relief. See Restatement, Second, 
Torts § 541. He is expected to use his senses 
and not rely blindly on the maker’s assertion. 
On the other hand, he is not barred by the 
mere failure to investigate the truth of a 
misrepresentation, even where it might be 
reasonable to do so. See Restatement, Second, 
Torts § 540. The fact that the recipient took 
advantage of an opportunity to investigate 
may be relevant under the rules relating to 
assertions of opinion (see Comment b to § 168) 
or as indicating that he did not rely on the 
misrepresentation (see Comment b to § 167). 
For the purposes of the rule stated in this 
Section, however, the recipient is generally 
entitled to rely on the maker’s assertions as 
to his knowledge without undertaking an 
investigation as to their truthfulness. 


Illustrations: 

2. A, seeking to induce B to make a 
contract to buy land, tells B that the land 
is free from encumbrances. Unknown to 
either A or B, C holds a recorded and un- 
satisfied mortgage on the land. B could 
easily learn this by walking across the 
street to the register of deeds in the court- 
house but does not do so. B is induced by 
A's statement to make the contract. B's 
reliance is justified since his fault does 
not amount to a failure to act in good 
faith and in accordance with reasonable 
standards of fair dealing, and the con- 
tract is voidable by B. 
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3. A, seeking to induce B to make a 
contract to buy furniture for B's house, 
hands B a printed order form and tells B 
that the total price for the furniture is 
$550 and that this is stated in the form. 
A knows that in the form additional fur- 
niture is described and that the total 
price stated is $1,050. B is induced by 


A's statement to sign the form without 
reading it, and A accepts B's offer. B's re- 
liance is justified since his fault does not 
amount to a failure to act in good faith 
and in accordance with reasonable stan- 
dards of fair dealing. The contract is void- 
able by B. In the alternative he may have 
the writing reformed. 


§ 173. When Abuse Of A Fiduciary Relation Makes A Contract Voidable 


If a fiduciary makes a contract with his beneficiary relating to matters 
within the scope of the fiduciary relation, the contract is voidable by the 


beneficiary, unless 
(a) it is on fair terms, and 


(b) all parties beneficially interested manifest assent with full 
understanding of their legal rights and of all relevant facts that the 


fiduciary knows or should know. 
Comment: 

a. Equal footing. The rule stated in this 
Section applies to any fiduciary, including a 
trustee, an agent, a guardian, or an executor 
or administrator. See Restatement, Second, 
Trusts 8 170(2). It is more severe than the 
rule relating to non-disclosure in the case of 
one who stands in a relation of trust and 
confidence but who is not a fiduciary. See 8 
161(b); cf. 8 169(a). When a fiduciary makes 
a contract with the person beneficially 
interested, it is not enough that he make a 
complete disclosure of the facts known to him. 
The person beneficially interested must be 
put on an equal footing, with full 
understanding of his legal rights and of all 
relevant facts that the fiduciary knows or 
should know. If that person is not of competent 
age and understanding, this may be difficult 
if not impossible to achieve. If it is impossible, 
the fiduciary is precluded from making a 
contract with him within the scope of the 
fiduciary relation. 

b. Fairness. In addition to assuring itself 
that the parties were placed on an equal 
footing, a court will inquire into the fairness 
of the resulting agreement. What is required 


is not merely the absence of 
unconscionability, as is the case for contracts 
in general. The contract is voidable unless it 
is shown to be on fair terms in the light of the 
circumstances at the time of its making. l 


Illustration: 

1. A, the executor of a will under 
which a tract of land has been devised to 
B, makes a contract with B to buy the 
tract from him. Before making the con- 
tract, A tells B all relevant facts about 
the transaction. The contract is voidable 
by B unless the court concludes that it is 
on fair terms. 


c. Relation to other rules. The rule stated in 
this Section applies only where the fiduciary 
is a party to the contract. As to the effect of 
misrepresentation or non-disclosure by a 
fiduciary who is not a party to the contract, 
see 88 161(a), 169(a), which apply to any 
relation of trust and confidence, including a 
fiduciary relation. The rule stated in this 
Section, like those stated in 88 164, 175 and 
177, only makes the contract voidable, and 
the power of avoidance is subject to the rights 
of good faith purchasers and to the rules 
stated in Chapter 16 on remedies. 
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Topic 2. Duress And Undue Influence 


Introductory Note 


This Topic deals with improper pressure in the bargaining process, in the form of either 
duress or undue influence. Duress takes two forms. In one, a person physically compels 
conduct that appears to be a manifestation of assent by a party who has no intention of 
engaging in that conduct. The result of this type of duress is that the conduct is not effective 
to create a contract (§ 174). In the other, a person makes an improper threat that induces a 
party who has no reasonable alternative to manifesting his assent. The result of this type of 
duress is that the contract that is created is voidable by the victim (§ 175). This latter type 
of duress is in practice the more common and more important. Either type may be exercised 
by one who is not a party to the contract as well as by one who is, but if the duress is of the 
latter type, avoidance is precluded if the other party to the transaction has in good faith and 
without reason to know of the duress either given value or relied materially (§ 175(2)). 

Over the course of centuries, courts have greatly expanded the classes of threats that will 
be characterized as improper. The rule stated in § 176 which determines whether a threat 
is improper, therefore includes types of pressure commonly known as “economic duress” or 
“business compulsion.” 

Undue influence involves unfair persuasion, a milder form of pressure than duress. Such 
persuasion nevertheless makes the contract voidable if it is exercised on a party who is 
under the domination of the person exercising it or is, by virtue of his relation with that 
person, justified in assuming that this person will not act in a manner inconsistent with his 
welfare. This rule is subject to an exception similar to that applicable to duress where the 
undue influence is exercised by one who is not a party (§ 177(2)). 

Since duress and undue influence, unlike deceit, are not generally of themselves actionable 
torts, the victim of duress or undue influence is usually limited to avoidance and does not 
have an affirmative action for damages. But see Comment f to Restatement, Torts § 871. 


§ 174. When Duress By Physical Compulsion Prevents Formation Of A 


Contract 
If conduct that appears to be a manifestation of assent by a party who does 
not intend to engage in that conduct is physically compelled by duress, the 
conduct is not effective as a manifestation of assent. 


Comment: 

a. Rationale. Under the general principle 
stated in 8 21(2), a party's conduct is not 
effective as a manifestation of his assent if he 
does not intend to engage in it. This Section 
involves an application of that principle to 
those relatively rare situations in which 
actual physical force has been used to compel 
a party to appear to assent to a contract. 
Compare 8 163. The essence of this type of 
duress is that a party is compelled by 
physical force to do an act that he has no 
intention of doing. He is, it is sometimes said, b. 


to be governed by the general rule stated in 8 
19(2)- 


Illustration: 

1. A presents to B, who is physically 
weaker than A, a written contract pre- 
pared for B's signature and demands that 
B sign it. B refuses. A grasps B's hand and 
compels B by physical force to write his 
name. B's signature is not effective as a 
manifestation of his assent, and there is 
no contract. 


*Void" rather than voidable. The 


“a mere mechanical instrument." The result 
is that there is no contract at all, or a *void 
contract" as distinguished from a voidable 
one. See Comment a to 8 7. Cases, such as 
those involving hypnosis, in which conduct 
is compelled without physical force, are left 


distinction between “void contract" and a 
voidable contract has important 
consequences. For example, a victim of duress 
may be held to have ratified the contract if it 
is voidable, but not if it is “void.” 
Furthermore, a good faith purchaser may 
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acquire good title to property if he takes it 
from one who obtained voidable title by 
duress but not if he takes it from one who 
obtained *void title" by duress. It is 


immaterial under the rule stated in this 
Section whether the duress is exercised by a 
party to the transaction or by a third person. 
See Comment d to 8 175. 


§ 175. When Duress By Threat Makes A Contract Voidable 


(1) If a party's manifestation of assent is induced by an improper threat by 
the other party that leaves the victim no reasonable alternative, the 


contract is voidable by the victim. 


(2) If a party's manifestation of assent is induced by one who is not a party 
to the transaction, the contract is voidable by the victim unless the other 
party to the transaction in good faith and without reason to know of the 
duress either gives value or relies materially on the transaction. 


Comment: 

a. Improper threat. The essence of the type 
of duress dealt with in this Section is 
inducement by an improper threat. The 
threat may be expressed in words or it may 
be inferred from words or other conduct. Past 
events often import a threat. Thus, if one 
person strikes or imprisons another, the 
conduct may amount to duress because of 
the threat of further blows or continued 
imprisonment that is implied. Courts 
originally restricted duress to threats 
involving loss of life, mayhem or 
imprisonment, but these restrictions have 
been greatly relaxed and, in order to 
constitute duress, the threat need only be 
improper within the rule stated in 8 176. 

b. No reasonable alternative. A threat, even 
if improper, does not amount to duress if the 
victim has a reasonable alternative to 
succumbing and fails to take advantage of it. 
It is sometimes said that the threat must 
arouse such fear as precludes a party from 
exercising free will and judgment or that it 
must be such as would induce assent on the 
part of a brave man or a man of ordinary 
firmness. The rule stated in this Section omits 
any such requirement because of its 
vagueness and impracticability. It is enough 
if the threat actually induces assent (see 
Comment c) on the part of one who has no 
reasonable alternative. The alternative may 
take the form of a legal remedy. For example, 
the threat of commencing an ordinary civil 
action to enforce a claim to money may be 
improper. See 8 176(1)(c). However, it does 
not usually amount to duress because the 
victim can assert his rights in the threatened 
action, and this is ordinarily a reasonable 


alternative to succumbing to the threat, 
making the proposed contract, and then 
asserting his rights in a later civil action. 
See Illustration 1; cf. Restatement of 
Restitution § 71. This alternative may not, 
however, be reasonable if the threat 
involves, for instance, the seizure of 
property, the use of oppressive tactics, or the 
possibility of emotional consequences. See 
Illustration 2. The standard is a practical one 
under which account must be taken of the 
exigencies in which the victim finds himself, 
and the mere availability of a legal remedy 
is not controlling if it will not afford effective 
relief to one in the victim's circumstances. 
See Illustrations 3 and 4. The alternative to 
succumbing to the threat need not, however, 
involve a legal remedy at all. In the case of a 
threatened denial of needed goods or services, 
the availability on the market of similar 
goods or services may afford a reasonable 
means of avoiding the threat. Compare 
Illustrations 5 and 6. Since alternative 
sources of funds are ordinarily available, a 
refusal to pay money is not duress, absent a 
showing of peculiar necessity. See Illustration 
7. Where the threat is one of minor vexation 
only, toleration of the inconvenience 
involved may be a reasonable alternative. 
Whether the victim has a reasonable 
alternative is a mixed question of law and 
fact, to be answered in clear cases by the 
court. 


Illustrations: 

1. A makes an improper threat to 
commence civil proceedings against B 
unless B agrees to discharge a claim that 
B has against A. In order to avoid defend- 
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ing the threatened suit, B is induced to 
make the contract. Defense of the threat- 
ened suit is a reasonable alternative, the 
threat does not amount to duress, and 
the contract is not voidable by B. 


2. A makes an improper threat to 
commence a civil action and to file a lis 
pendens against a tract of land owned by 
B, unless B agrees to discharge a claim 
that B has against A. Because B is about 
to make a contract with C for the sale of 
the land and C refuses to make the con- 
tract if the levy is made, B agrees to dis- 
charge the claim. B has no reasonable 
alternative, A's threat is duress, and the 
contract is voidable by B. 


3. A, with whom B has left a machine 
for repairs, makes an improper threat to 
refuse to deliver the machine to B, al- 
though B has paid for the repairs, unless 
B agrees to make a contract to have addi- 
tional repair work done. B can replevy 
the machine, but because he is in urgent 
need of it and delay would cause him 
heavy financial loss, he is induced by A's 
threat to make the contract. B has no 
reasonable alternative, A's threat 
amounts to duress, and the contract is 
voidable by B. 


4. A, who has promised B to vacate 
leased premises in return for $10,000 in 
order to permit B to demolish the build- 
ing and construct another, refuses to do 
so unless B agrees to purchase his worth- 
less furniture for $5,000. B can resort to 
regular eviction proceedings, but be- 
cause this will materially delay his con- 
struction schedule and cause him heavy 
financial loss, he is induced by A's threat 
to make the contract. B has no reason- 
able alternative, A's threat amounts to 
duress, and the contract is voidable by 
B. 


5. A, who has contracted to sell goods 
to B, makes an improper threat to refuse 
to deliver the goods to B unless B modifies 
the contract to increase the price. B at- 
tempts to buy substitute goods elsewhere 
but is unable to do so. Being in urgent 
need of the goods, he makes the modifi- 
cation. See Uniform Commercial Code 8 
2-209(1). B has no reasonable alterna- 
tive, A's threat amounts to duress, and 
the modification is voidable by B. 


6. The facts being otherwise as stated 
in Illustration 5, B could buy substitute 
goods elsewhere but does not attempt to 
do so. The purchase of substitute goods 
and a claim for any damages is a reason- 
able alternative, the threat does not 


amount to duress, and the contract is not 
voidable by B. 


7. A, who has contracted to pay for 
goods delivered by B, makes an improper 
threat to refuse to pay B unless B modi- 
fies the contract to reduce the price. B 
attempts to borrow money elsewhere but 
is unable to do so. Being in urgent need of 
cash to avoid foreclosure of a mortgage, 
he makes the modification. See Uniform 
Commercial Code 8 2-209(1). B has no 
reasonable alternative, A's threat 
amounts to duress, and the modification 
is voidable by B. 


c. Subjective test of inducement. In order to 
constitute duress, the improper threat must 
induce the making of the contract. The rule 
for causation in cases of misrepresentation 
stated in 8 167 is also applied to analogous 
cases of duress. No special rule for causation 
in cases of duress is stated here because of the 
infrequency with which the problem arises. 
A party's manifestation of assent is induced 
by duress if the duress substantially 
contributes to his decision to manifest his 
assent. Compare § 167. The test is subjective 
and the question is, did the threat actually 
induce assent on the part of the person 
claiming to be the victim of duress. Threats 
that would suffice to induce assent by one 
person may not suffice to induce assent by 
another. All attendant circumstances must 
be considered, including such matters as the 
age, background and relationship of the 
parties. Persons of a weak or cowardly nature 
are the very ones that need protection; the 
courageous can usually protect themselves. 
Timid and inexperienced persons are 
particularly subject to threats, and it does 
not lie in the mouths of the unscrupulous to 
excuse their imposition on such persons on 
the ground of their victims' infirmities. 
However, here as under 8 167 circumstantial 
evidence may be useful in determining 
whether a threat did in fact induce assent. 
For example, although it is not essential that 
a reasonable person would have believed that 
the maker of the threat had the ability to 
execute it, this may be relevant in 
determining whether the threat actually 
induced assent. Similarly, such factors as the 
availability of disinterested advice and the 
length of time that elapses between the 
making of the threat and the assent may also 
be relevant in determining whether the 
threat actually induced the assent. 
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Illustrations: 

8. A, seeking to induce B to make a 
contract to sell land to A, threatens to 
poison B unless B makes the contract. The 
threat would not be taken seriously by a 
reasonable person, but B is easily fright- 
ened and attaches importance to the 
threat in deciding to make the contract. 
The contract is voidable by B. 


9. A seeks to induce B, A's wife, who 
has a history of severe emotional distur- 
bances, to sign a separation agreement 
on unfavorable terms. B has no lawyer, 
while A does. A tells B that if she does not 
sign the agreement he will charge her 
with desertion, she will never see her 
children again and she will get back none 
of her personal property, which is in A's 
possession. B signs the separation agree- 
ment. The agreement is voidable by B. 


d. Voidable. Duress by threat results in a 
contract voidable by the victim. It differs in 
this important respect from duress by 
physical compulsion, which results in there 
being no contract at all. See Comment b to 8 
174. The power of avoidance for duress is 
subject to limitations that are similar to those 
applicable to avoidance on other grounds, 
such as mistake and misrepresentation. These 
limitations are stated in 88 378-84. The 
person making the threat may, of course, 
pursue any civil claim that he has against 
the victim independently of the contract 
induced by the threat. Furthermore, to the 
extent that such a claim is valid, the maker 
of the threat may be entitled to retain what 
he has actually received through 


§ 176. When A Threat Is Improper 
(1) A threat is improper if 


performance of such a contract. These 
matters are not dealt with in this Section. 
e. Duress by a third person. If a party's 
assent has been induced by the duress of a 
third person, rather than that of the other 
party to the contract, the contract is 
nevertheless voidable by the victim. There 
is, however, an important exception if the 
other party has, in good faith and without 
reason to know of the duress, given value or 
changed his position materially in reliance 
on the transaction. "Value" includes a 
performance or a return promise that is 
consideration under the definition stated in 
8 71, so that the other party is protected if he 
has made the contract in good faith before 
learning of the duress. See Uniform 
Commercial Code 8 1-201(44). The rule stated 
in this Section does not, however, protect a 
party to whom the duress is attributable 
under the law of agency. The rule is similar 
to that for misrepresentation (8 163) and is 
analogous to the rule that protects against 
the original owner the good faith purchaser 
of property from another who obtained it by 
duress. ; 


Illustrations: 

10. A, who is not C's agent, induces B 
by duress to contract with C to sell land 
to C. C, in good faith, promises B to pay 
the agreed price. The contract is not void- 
able by B. 


11. The facts being otherwise as 
stated in Illustration 10, C learns of the 
duress before he promises to pay the 
agreed price. The contract is voidable by 
B. 


(a) what is threatened is a crime or a tort, or the threat itself would be a 
crime or a tort if it resulted in obtaining property, 

(b) what is threatened is a criminal prosecution, 

(c) what is threatened is the use of civil process and the threat is made in 


bad faith, or 


(d) the threat is a breach of the duty of good faith and fair dealing under a 


contract with the recipient. 
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(2) A threat is improper if the resulting exchange is not on fair terms, and 
(a) the threatened act would harm the recipient and would not significantly 


benefit the party making the threat, 


(b) the effectiveness of the threat in inducing the manifestation of assent 
is significantly increased by prior unfair dealing by the party making the 


threat, or 


(c) what is threatened is otherwise a use of power for illegitimate ends. 


Comment: 

a. Rationale. An ordinary offer to make a 
contract commonly involves an implied 
threat by one party, the offeror, not to make 
the contract unless his terms are accepted 
by the other party, the offeree. Such threats 
are an accepted part of the bargaining 
process. A threat does not amount to duress 
unless it is so improper as to amount to an 
abuse of that process. Courts first recognized 
as improper threats of physical violence and 
later included wrongful seizure or detention 
of goods. Modern decisions have recognized 
as improper a much broader range of threats, 
notably those to cause economic harm. The 
rules stated in this Section recognize as 
improper both the older categories and their 
modern extensions under developing notions 
of “economic duress” or “business 
compulsion.” The fairness of the resulting 
exchange is often a critical factor in cases 
involving threats. The categories within 
Subsection (1) involve threats that are either 
so shocking that the court will not inquire 
into the fairness of the resulting exchange 
(see Clauses (a) and (b)) or that in themselves 
necessarily involve some element of 
unfairness (see Clauses (c) and (d)). Those 
within Subsection (2) involve threats in 
which the impropriety consists of the threat 
in combination with resulting unfairness. 
Such a threat is not improper if it can be 
shown that the exchange is one on fair terms. 
Of course a threat may be improper for more 
than one reason. Any threat that comes 
within Subsection (1) as well as Subsection 
(2) is improper without an inquiry, under 
the rule stated in Subsection (2), into the 
fairness of the resulting exchange. 

b. Crime or tort. A threat is improper if the 
threatened act is a crime or a tort, as in the 
traditional examples of threats of physical 
violence and of wrongful seizure or retention 
of goods. See Comment a. Where physical 
violence is threatened, it need not be to the 
recipient of the threat, nor even to a person 
related to him, if the threat in fact induces 
the recipient to manifest his assent. See 
Illustration 2. The threatened act need not 


involve harm to person or goods but may, for 
example, involve a tortious interference with 
another’s contractual rights. Where the 
crime or tort is a minor one, however, the 
claim of duress may fail, even though the 
threat is improper, on the ground that the 
victim had a reasonable alternative (see 
Comment b to § 175) or that the threat was 
not an inducing cause (see Comment c to § 
175). The threatened act need not be a crime 
or tort if the threat itself would have been 
one had it resulted in the obtaining of 
property. Therefore, in jurisdictions where a 
broad modern extortion statute has been 
enacted, many of the threats that come 
within Subsection (2) are elements of the 
crime of extortion and therefore also fall 
within Clause (1)(a). See Model Penal Code 8 
223.4. The fairness of the exchange is 
immaterial in such cases. 


lilustrations: 

1. A is a good faith purchaser for 
value of a valuable painting stolen from 
B. When B demands the return of the 
painting, A threatens to poison B unless 
he releases all rights to the painting for 
$1,000. B, having no reasonable alter- 
native, is induced by A’s threat to sign 
the release, and A pays him $1,000. The 
threatened act is both a crime and a tort, 
and the release is voidable by B. 


2. A threatens B that he will kill C, 
an employee of B, unless B makes a con- 
tract to sell A a tract of land that B owns. 
B, having no reasonable alternative, is 
induced by A’s threat to make the con- 
tract. The threatened act is both a crime 
and a tort, and the contract is voidable 
by B. 


3. A, a pawnbroker, has possession 
of a valuable heirloom pledged by B. B 
offers to redeem the pledge, but A threat- 
ens not to surrender it unless B signs a 
promissory note in compromise of an- 
other claim, the validity of which is in 
dispute. B, having no reasonable alter- 
native, is induced by A’s threat to sign 
the note. The threatened act is a tort, 
and the note is voidable by B. 
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c. Threat of prosecution. Under the rule 
stated in Clause (1)(b), a threat of criminal 
prosecution is improper as a means of 
inducing the recipient to make a contract. 
An explanation in good faith of the criminal 
consequences of another's conduct may not 
involve a threat. But if a threat is made, the 
fact that the one who makes it honestly 
believes that the recipient is guilty is not 
material. The threat involves a misuse, for 
personal gain, of power given for other 
legitimate ends. See Comment f. The threat 
may be to instigate prosecution against the 
recipient or some third person, who is 
commonly although not necessarily a 
relative of the recipient. The guilt or 
innocence of the person whose prosecution is 
threatened is immaterial in determining 
whether the threat is improper, although it 
may be easier to show that the threat 
actually induced assent in the case of guilt. 
A bargain to suppress prosecution may be 
unenforceable on grounds of public policy. 
See the Introductory Note to Chapter 8 on 
agreements against public policy. 


Illustrations: 

4. A, who believes that B, his em- 
ployee, has embezzled money from him, 
threatens B that a criminal complaint 
will be filed and he will be prosecuted 
immediately unless he executes a prom- 
issory note for $5,000 in satisfaction of 
A's claim. B, having no reasonable alter- 
native, is induced by A's threat to sign 
the note. The note is voidable by B. A 
may, however, have a claim against B 
for restitution of any money embezzled. 
See Comment d to 8 175. 


5. A is the payee of a valid $5,000 
promissory note executed by B for the 
repayment of money embezzled by B. A 
makes a threat to C, a friend of B, that a 
criminal complaint will be filed and B 
will be prosecuted immediately unless C 
becomes a surety on the note in consid- 
eration of an extension of time for its pay- 
ment. C is induced by A's threat to be- 
come a surety. The suretyship contract 
is voidable by C. 


d. Threat of civil process. The policy in favor 
of free access to the judicial system militates 
against the characterization as improper of 
threats to commence civil process, even if 
the claim on which the process is based 
eventually proves to be without foundation. 
Nevertheless, if the threat is shown to have 
been made in bad faith, it is improper. Bad 


faith may be shown by proving that the 
person making the threat did not believe 
there was a reasonable basis for the 
threatened process, that he knew the threat 
would involve a misuse of the process or that 
he realized the demand he made was 
exorbitant. See Comment f. However, à 
threat to commence civil process, even if 
improper, may not amount to duress since 
defense of the threatened action is often a 
reasonable alternative. See Comment b to 8 


175. 


Illustrations: 

6. A threatens to commence a civil 
action and file a lis pendens against a 
tract of land owned by B, unless B makes 
a contract to discharge a disputed claim 
that B has against A. A knows that the 
threatened action is without foundation. 
B, having no reasonable alternative, is 
induced by A’s threat to make the con- 
tract. Since A does not believe that there 
is a reasonable basis for the threatened 
process, his threat is made in bad faith. 
A's threat is improper, and the contract 
is voidable by B. If, however, A believes 
that there is a reasonable basis for the 
threatened process and if the proposed 
contract is not exorbitant, the threat is 
not improper, and the contract is not 
voidable by B. 


7. A, who has a valid claim for dam- 
ages against B, threatens to attach a ship- 
ment of perishable goods unless B makes 
a contract to sell a machine to A. As A 
knows, other non-perishable goods are 
available for attachment. B, having no 
reasonable alternative, is induced by A's 
threat to make the contract. Since A 
knows that the threatened attachment 
would involve a misuse of that process to 
force a settlement rather than to pre- 
serve assets, his threat is made in bad 
faith. A's threat is improper and the con- 
tract is voidable by B. 


e. Breach of contract. A threat by a party 
to a contract not to perform his contractual 
duty is not, of itself, improper. Indeed, a 
modification induced by such a threat may 
be binding, even in the absence of 
consideration, if it is fair and equitable in 
view of unanticipated circumstances. See 8 
89. The mere fact that the modification 
induced by the threat fails to meet this test 
does not mean that the threat is necessarily 
improper. However, the threat is improper 
if it amounts to a breach of the duty of good 
faith and fair dealing imposed by the 
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contract. See § 205. As under the Uniform 
Commercial Code, the “extortion of a 
‘modification’ without legitimate 
commercial reason is ineffective as a violation 
of the duty of good faith.... The test of ‘good 
faith? between merchants or as against 
merchants includes ‘observance of reasonable 
commercial standards of fair dealing in the 
trade’ (Section 2-103), and may in some 
situations require an objectively 
demonstrable reason for seeking a 
modification. But such matters as a market 
shift which makes performance come to 
involve a loss may provide such a reason even 
though there is no such unforeseen difficulty 
as would make out a legal excuse from 
performance under Sections 2-615 and 2- 
616.” Comment 2 to Uniform Commercial 
Code § 2-209. However, a threat of non- 
performance made for some purpose 
unrelated to the contract, such as to induce 
the recipient to make an entirely separate 
contract, is ordinarily improper. See 
Illustration 9. Furthermore, a threat may 
be a breach of the duty of good faith and fair 
dealing under the contract even though the 
threatened act is not itself a breach of the 
contract. See Illustrations 10 and 11. This is 
particularly likely to be the case if the threat 
is effective because of power not derived from 
the contract itself. See Comment f. 


Illustrations: 

8. A contracts to excavate a cellar 
for B at a stated price. A unexpectedly 
encounters solid rock and threatens not 
to finish the excavation unless B modi- 
fies the contract to state a new price that 
is reasonable but is nine times the origi- 
nal price. B, having no reasonable alter- 
native, is induced by A's threat to make 
the modification by a signed: writing 
that is enforceable by statute without 
consideration. A's threat is not a breach 
of his duty of good faith and fair dealing, 
and the modification is not voidable by 
B. See Illustration 1 to 8 89. 


9. A contracts to excavate a cellar 
for B at a stated price. A begins the exca- 
vation and then threatens not to finish 
it unless B makes a separate contract to 
excavate the cellar of another building. 
B, having no reasonable alternative, is 
induced by A's threat to make the con- 
tract. A's threat is a breach of his duty of 
good faith and fair dealing, and the pro- 
posed contract is voidable by B. See Illus- 
tration 5 to § 175. 


10. A contracts to sell part of a tract 
of land to B. B, solely to induce A to dis- 
charge him from his contract duty on 
favorable terms, threatens to resell the 
land to a purchaser whose industrial use 
will have an undesirable effect on A's 
remaining land, unless A releases B in 
return for a stated sum. A, having no 
reasonable alternative, signs the release. 
B's threat is a breach of his duty of good 
faith and fair dealing, and the modifica- 
tion is voidable by A. 


11. A makes a threat to discharge B, 
his employee, unless B releases a claim 
that he has against A. The employment 
agreement is terminable at the will of 
either party, so that the discharge would 
not be a breach by A. B, having no rea- 
sonable alternative, releases the claim. 
A's threat is a breach of his duty of good 
faith and fair dealing, and the release is 
voidable by B. 


f. Other improper threats. The proper limits 
of bargaining are difficult to define with 
precision. Hard bargaining between 
experienced adversaries of relatively equal 
power ought not to be discouraged. Parties 
are generaly held to the resulting 
agreement, even though one has taken 
advantage of the other's adversity, as long 
as the contract has been dictated by general 
economic forces. See Illustration 14. Where, 
however, a party has been induced to make 
a contract by some power exercised by the 
other for illegitimate ends, the transaction is 
suspect. For example, absent statute, a threat 
of refusal to deal with another party is 
ordinarily not duress, but if other factors are 
present an agreement that results from such 
a threat may be called into question. 
Subsection (2) deals with threats that are 
improper if the resulting exchange is not on 
fair terms. Clause (a) is concerned with cases 
in which a party threatens to do an act that 
would not significantly benefit him but 
would harm the other party. If, on the 
recipient's refusal to contract, the maker of 
the threat were to do the threatened act, it 
would therefore be done maliciously and 
unconscionably, out of pure vindictiveness. 
A typical example is a threat to make public 
embarrassing information concerning the 
recipient unless he makes a proposed 
contract. See Illustration 12 and Model Penal 
Code 8 223.4(g). Clause (b) is concerned with 
cases in which the party making the threat 
has by unfair dealing achieved an advantage 
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over the recipient that makes his threat 
unusually effective. Typical examples 
involve manipulative conduct during the 
bargaining stage that leaves one person at 
the mercy of the other. See Illustration 13. 
Clause (c) is concerned with other cases in 
which the threatened act involves the use of 
power for illegitimate ends. Many of the 
situations encompassed by clauses (1)(b), 
(1)(c), (2)(a) and (2)(b) involve extreme 
applications of this general rule, but it is more 
broadly applicable to analogous cases. See 
Illustrations 15 and 16. If, in any of these 
cases, the threat comes within Subsection (1), 
as where the threatened act or the threat 
itself is criminal or tortious (Clause (1)(a)), 
it is improper without an inquiry into the 
fairness of the resulting exchange under 
Subsection 2. See Comment a. 


Illustrations: 

12. A makes a threat to B, his former 
employee, that he will try to prevent B's 
employment elsewhere unless B agrees 
to release a claim that he has against A. 
B, having no reasonable alternative, is 
thereby induced to make the contract. If 
the court concludes that the attempt to 
prevent B's employment elsewhere 
would harm B and would not signifi- 
cantly benefit A, A's threat is improper 
and the contract is voidable by B. 


13. A, who has sold goods to B on sev- 
eral previous occasions, intentionally 
misleads B into thinking that he will sup- 
ply the goods at the usual price and 
thereby causes B to delay in attempting 
to buy them elsewhere until it is too late 
to do so. A then threatens not to sell the 
goods to B unless he agrees to pay a price 
greatly in excess of that charged previ- 
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ously. B, being in urgent need of the 
goods, makes the contract. If the court 
concludes that the effectiveness of A's 
threat in inducing B to make the con- 
tract was significantly increased by A's 
prior unfair dealing, A's threat is im- 
proper and the contract is voidable by B. 


i4. The facts being otherwise as 
stated in Illustration 13, A merely dis- 
covers that B is in great need of the goods 
and that they are in short supply but 
does not mislead B into thinking that he 
will supply them. A's threat is not im- 
proper, and the contract is not voidable 
by B. 


15. A operates a fur storage conces- 
sion for customers of B's store. A becomes 
bankrupt and fails to pay C $1,000 for 
charges for storing furs of B's customers. 
C makes a threat to B not to deliver the 
furs to B's customers unless B makes a 
contract to pay C the $1,000 plus $2,000 
that A owes C for storage of other furs. B, 
afraid of offending its customers and hav- 
ing no reasonable alternative, makes the 
contract. If the court concludes that C's 
threat to B is a use for illegitimate ends | 
of its power as against B to retain the furs 
for the $1,000 owed for the storage of 
furs for B's customers, C's threat is im- 
proper and the contract is voidable by B. 


16. A, a municipal water company, 
seeking to induce B, a developer, to make 
a contract for the extension of water 
mains to his development at a price 
greatly in excess of that charged to those 
similarly situated, threatens to refuse to 
supply to B unless B makes the contract. 
B, having no reasonable alternative, 
makes the contract. Because the threat 
amounts to a use for illegitimate ends of 
A's power not to supply water, the con- 
tract is voidable by B. 
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8 177. When Undue Influence Makes A Contract Voidable 


(1) Undue influence is unfair persuasion of a party who is under the 
domination of the person exercising the persuasion or who by virtue of the 
relation between them is justified in assuming that that person will not 
act in a manner inconsistent with his welfare. 

(2) If a party's manifestation of assent is induced by undue influence by 
the other party, the contract is voidable by the victim. 

(3) If a party's manifestation of assent is induced by one who is not a party 
to the transaction, the contract is voidable by the victim unless the other 
party to the transaction in good faith and without reason to know of the 
undue influence either gives value or relies materially on the transaction. 


Comment: 

a. Required domination or relation. The rule 
stated in this Section protects a person only 
if he is under the domination of another or is 
justified, by virtue of his relation with 
another in assuming that the other will not 
act inconsistently with his welfare. Relations 
that often fall within the rule include those 
of parent and child, husband and wife, 
clergyman and parishioner, and physician 
and patient. In each case it is a question of 
fact whether the relation is such as to give 
undue weight to the other's attempts at 
persuasion. The required relation may be 
found in situations other than those 
enumerated. However, the mere fact that a 
party is weak, infirm or aged does not of itself 
suffice, although it may be a factor in 
determining whether the required relation 
existed. 

b. Unfair persuasion. Where the required 
domination or relation is present, the 
contract is voidable if it was induced by any 
unfair persuasion on the part of the stronger 
party. The law of undue influence therefore 
affords protection in situations where the 
rules on duress and misrepresentation give 
no relief. The degree of persuasion that is 
unfair depends on a variety of circumstances. 
The ultimate question is whether the result 
was produced by means that seriously 
impaired the free and competent exercise of 
judgment. Such factors as the unfairness of 
the resulting bargain, the unavailability of 
independent advice, and the susceptibility 
of the person persuaded are circumstances to 
be taken into account in determining 
whether there was unfair persuasion, but 
they are not in themselves controlling. 
Compare 8 173. 


Illustrations: 

1. A, who is not experienced in busi- 
ness, has for years been accustomed to 
rely in business matters on the advice of 
his friend, B, who is experienced in busi- 
ness. B constantly urges A to make a con- 
tract to sell to C, B's confederate, a tract 
of land at a price that is well below its 
fair value. A is thereby induced to make 
the contract. Even though B's conduct 
does not amount to misrepresentation, 
it amounts to undue influence because A 
is justified in assuming that B will not 
act in a manner inconsistent with his 
welfare, and the contract is voidable. 


2. A, an elderly and illiterate man, 
lives with and depends for his support on 
B, his nephew. B tells A that he will no 
longer support him unless A makes a con- 
tract to sell B a tract of land. A is thereby 
induced to make the proposed contract. 
Even though B's conduct does not amount 
to duress, it amounts to undue influence 
because A is under the domination of B, 
and the contract is voidable by A. 


c. Undue influence by a third person. If a 
party's assent has been induced by the undue 
influence of a third person rather than that 
of the other party to the contract, the 
contract is nevertheless voidable by the 
victim, unless the other party has in good 
faith either given value or changed his 
position material in reliance on the 
transaction. The rule is similar to that for 
misrepresentation (see Comment c to 8 164) 
and duress (see Comment b to 8 175). 
Compare Illustration 1. 
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Chapter 8. Unenforceability On Grounds Of Public Policy 


Introductory Note 


In general, parties may contract as they wish, and courts will enforce their agreements without passing on 
their substance. Sometimes, however, a court will decide that the interest in freedom of contract is outweighed 
by some overriding interest of society and will refuse to enforce a promise or other term on grounds of public 
policy. Such a decision is based on a reluctance to aid the promisee rather than on solicitude for the promisor as 
such. Two reasons lie behind this reluctance. First, a refusal to enforce the promise may be an appropriate 
sanction to discourage undesirable conduct, either by the parties themselves or by others. Second, enforcement 
of the promise may be an inappropriate use of the judicial process in carrying out an unsavory transaction. The 
decision in a particular case will often turn on a delicate balancing of these considerations against those that 
favor supporting transactions freely entered into by the parties. This Chapter states the rules by which courts 
are guided in making such decisions. 

These are not, to be sure, the only rules relating to contracts that are based on public policy. The principle of 
freedom of contract is itself rooted in the notion that it is in the public interest to recognize that individuals have 
broad powers to order their own affairs by making legally enforceable promises. Similarly, the rules relating to 
consideration manifest a policy in favor of limiting that enforcement to those promises that are arrived at by 
bargain. Other rules, such as those that treat of misrepresentation, duress and undue influence, serve to insure 
that bargaining has taken place in a suitable climate. The policies behind all of these rules are, however, related 
to the very process by which the promise itself is made. In contrast, the policies with which this Chapter is 
concerned touch upon matters of substance related to the public welfare rather than aspects of the bargaining 
process between the parties. Because of the myriad of such policies, this Chapter does not purport to deal in 
detail with all of the many kinds of promises that may be unenforceable on grounds of public policy. Nor does it 
catalog promises that are enforceable in spite of arguments to the contrary based on public policy. 

Some policies are purely the product of judicial development. No attempt is made here to present a complete 
catalog of these, although rules are included in three major areas that have often been before the courts, relating 
to restraint of trade (Topic 2), impairment of family relations (Topic 3), and interference with other protected 
interests (Topic 4). Other judicially developed policies are dealt with in the Restatements of other subjects. See 
Restatement, Second, Conflict of Laws 88 32, 80 (choice of forum clauses), 187 (choice of law clauses); 
Restatement of Property, Division IV, Part II (restraints on alienation); Restatement, Second, Property (Landlord 
and Tenant) 8 9.1 (property leased for illegal purposes). See also 8 317(2)(b) of this Restatement (assignments). 

Other policies are implemented by courts for the reason that they have been manifested by legislation. Such 
legislation may vary widely from one jurisdiction to another, and no attempt is made here to deal with questions 
of its interpretation. The law of the particular jurisdiction must determine whether there has been a violation of 
a statute of that jurisdiction that, for example, prohibits the conduct of some activity without a license. Once it 
is decided that the statute has been violated, the rules stated in this Chapter give guidance as to the effect of that 
violation on any contractual rights claimed by the parties. 

For this reason, no detailed rules are included in this Chapter on fields in which legislation has become 
preeminent. Labor agreements are not touched upon, nor are agreements in restraint of trade except to the 
limited extent that legislation is not dominant. See Introductory Note to Topic 2. Older laws prohibiting usury 
have been supplemented by new ones that focus on consumer transactions, just as older laws prohibiting gambling 
have been subjected to more modern exceptions. Bargains tending to obstruct the administration of justice or 
in violation of a public duty have also come under extensive legislative control. Thus penal laws condemn bribery 
and corrupt influence, perjury and other falsification in official matters, and obstructing governmental operation 
(see Model Penal Code Arts. 240-42), and legislation has replaced the common law of maintenance and champerty 
in many states. A particularly important change has been effected by statutes relating to arbitration, which have 
now been enacted in so many jurisdictions that it seems likely that even in the remaining states, there has been 
a change in the former judicial attitude of hostility toward agreements to arbitrate future disputes (see 
Restatement, Second, Conflict of Laws, Introductory Note to Topic 5, Chapter 8). Such agreements are now 
widely used and serve the public interest by saving court time. The rules stated in this Chapter do not preclude 
their enforcement, even in the absence of legislation. Because each of these subjects has a heavy legislative 
ingredient, none is specifically dealt with in this Chapter. They are however, subject to the general rules relating 
to unenforceability (Topic 1) and restitution (Topic 5), to the extent that the governing legislation does not 
dictate otherwise. 

All of the rules stated in this Chapter are subject to contrary provision by legislation. The possibility of such 
modification cannot be overlooked, even in areas where legislation is not extensive. 
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Topic 1. Unenforceability In General 


Introductory Note 


This Topic states rules that determine when a promise or other term is unenforceable on grounds of public 
policy. In stating these rules, it avoids the common characterization of such promises or terms as “illegal.” This 
Restatement is concerned with whether a promise is enforceable and not with whether some other sanction has 
been attached to the act of making or performing it in such a way as to make that act “illegal.” The rules stated 
here are therefore formulated in terms of “unenforceability” rather than “illegality.” 

They are also broadly formulated to apply to all promises and other terms (88 2(1), 5), including those where 
there is no agreement or bargain (8 3). See Topic 2 of Chapter 4. Even where both parties make promises, the 
analysis usually begins with the question of the enforceability of one promise or term of it. Sometimes the 
unenforceability of that promise or term will result in the unenforceability of other promises and the denial of 
any relief to either party. 

The law, however, is not necessarily so severe. In some situations, one party's promise may be enforceable 
even though the other party's is not. See, for example, 8 180. In other situations, part of an agreement may be 
enforceable even though the rest is unenforceable on grounds of public policy. See 88 183, 184, 185. Finally, a 
court may allow restitution under one of the exceptions to the general rule that denies restitution in such cases 
(Topic 5). In reading the rule stated in 8 178, it is important to realize not only that it is itself a flexible one, but 
that it is subject to these mitigating doctrines. 

The rules of substantive law stated in this Topic do not turn on niceties of pleading or of proof. Although it is 
sometimes said that a party's ability to enforce a promise depends on whether he can state his case in his pleadings 
without disclosing a contravention of public policy, such arbitrary criteria are not satisfactory ones for resolving 
matters of significant public interest. Even if neither party's pleading or proof reveals the contravention, the 
court may ordinarily inquire into it and decide the case on the basis of it if it finds it just to do so, subject to any 
relevant rules of pleading or proof by which it is bound. Those rules are beyond the scope of this Restatement. 

Some related problems are dealt with in other parts of this Restatement. Even though enforcement of a 
promise is not precluded on grounds of public policy, a governmental regulation or order may give rise to a 
defense based on supervening or even existing impracticability or frustration. See Chapter 11, Illustration 1 to 8 
261, Illustrations 2 and 6 to 8 264, Illustration 4 to $ 265, Illustration 2 to 8 266. A court may decide that, 
although enforcement of a promise is not precluded on grounds of public policy, the promisee is not entitled to 
equitable relief such as specific performance. See 8 365. Or it may avoid the problem of unenforceability by so 
interpreting the promise that no contravention of public policy is involved. See $8 203(a), 207. That a promise 
that is unenforceable on grounds of public policy may nevertheless be consideration for a return promise, see § 
78 and Comment d to § 75. 


§ 178. When A Term Is Unenforceable On Grounds Of Public Policy 


(1) A promise or other term of an agreement is unenforceable on grounds of 
public policy if legislation provides that it is unenforceable or the interest in 
its enforcement is clearly outweighed in the circumstances by a public policy 
against the enforcement of such terms. 

(2) In weighing the interest in the enforcement of a term, account is taken of 
(a) the parties’ justified expectations, 

(b) any forfeiture that would result if enforcement were denied, and 

(c) any special public interest in the enforcement of the particular term. 

(3) In weighing a public policy against enforcement of a term, account is taken 
of 

(a) the strength of that policy as manifested by legislation or judicial decisions, 
(b) the likelihood that a refusal to enforce the term will further that policy, 
(c) the seriousness of any misconduct involved and the extent to which it was 
deliberate, and 

(d) the directness of the connection between that misconduct and the term. 


Comment: 

a. Legislation providing for unenforceability. | Whether such legislation is valid and applicable 
Occasionally, on grounds of public policy, to the particular term in dispute is beyond the 
legislation provides that specified kinds of scope of this Restatement. Assuming that it is, 
promises or other terms are unenforceable. the court is bound to carry out the legislative 
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mandate with respect to the enforceability of the 
term. But with respect to such other matters as 
the enforceability of the rest of the agreement (88 
183, 184) and the possibility of restitution (Topic 
5), a court will be guided by the same rules that 
apply to other terms unenforceable on grounds 
of public policy (see Illustration 1), absent 
contrary provision in the legislation itself (see 
Illustration 3). The term "legislation" is used here 
in the broadest sense to include any fixed text 
enacted by a body with authority to promulgate 
rules, including not only statutes, but 
constitutions and local ordinances, as well as 
administrative regulations issued pursuant to 
them. It also encompasses foreign laws to the 
extent that they are applicable under conflict of 
laws rules. See Restatement, Second, Conflict of 
Laws 88 202, 203. 


Illustrations: 

1. A promises to pay B $1,000 if the Buckets 
win their basketball game with the Hoops, and B 
promises to pay A $2,000 if the Hoops win. A state 
statute makes wagering a crime and provides that 
a promise such as A's or B's is "void." A's and B's 
promises are unenforceable on grounds of public 
policy. Any claims of A or B to restitution for 
money paid under the agreement are governed 
by the rules stated in Topic 5. See 8 199(b) and 
Illustrations 4 and 5 to that section. 


2. A and B make an agreement by which A 
agrees to sell and B to buy, at a fixed price per 
bushel, one thousand bushels of wheat from A at 
any time that A shall choose during the following 
month. The state statute that makes wagering a 
crime does not apply to such an agreement and it 
does not offend any judicially declared public 
policy. Enforcement of A's and B's promises is not 
precluded on grounds of public policy. 


3. A borrows $10,000 from the B Bank, 
promising to repay it with interest at the rate of 
twelve per cent. A state statute that fixes the maxi- 
mum legal rate of interest on such loans at ten 
per cent provides that a promise to pay a greater 
sum is “void” as usurious as to all the promised 
interest but not as to the principal. A's promise 
to pay the interest is unenforceable on grounds 
of public policy. The rule stated in 8 184(2) does 
not make A's promise to pay interest enforceable 
up to ten per cent because the legislation provides 
otherwise. Compare Illustration 5 to 8 184. 


b. Balancing of interests. Only infrequently 
does legislation, on grounds of public policy, 
provide that a term is unenforceable. When a 
court reaches that conclusion, it usually does so 
on the basis of a public policy derived either from 
its own perception of the need to protect some 
aspect of the public welfare or from legislation 


that is relevant to that policy although it says 
nothing explicitly about unenforceability. See 8 
179. In some cases the contravention of public 
policy is so grave, as when an agreement involves 
a serious crime or tort, that unenforceability is 
plain. In other cases the contravention is so trivial 
as that it plainly does not preclude enforcement. 
In doubtful cases, however, a decision as to 
enforceability is reached only after a careful 
balancing, in the light of all the circumstances, 
ofthe interest in the enforcement ofthe particular 
promise against the policy against the 
enforcement of such terms. The most common 
factors in the balancing process are set out in 
Subsections (2) and (3). Enforcement will be 
denied only if the factors that argue against 
enforcement clearly outweigh the law's 
traditional interest in protecting the expectations 
of the parties, its abhorrence of any unjust 
enrichment, and any public interest in the 
enforcement of the particular term. 

c. Strength of policy. The strength of the public 
policy involved is a critical factor in the balancing 
process. Even when the policy is one manifested 
by legislation, it may be too insubstantial to 
outweigh the interest in the enforcement of the 
term in question. See Illustrations 4 and 5. A 
court should be particularly alert to this 
possibility in the case of minor administrative 
regulations or local ordinances that may not be 
indicative of the general welfare. A disparity 
between a relatively modest criminal sanction 
provided by the legislature and a much larger 
forfeiture that will result if enforcement of the 
promise is refused may suggest that the policy is 
not substantial enough to justify the refusal. See 
Illustration 4. 


Illustrations: 

4. A and B make an agreement for the sale 
of goods for $10,000, in which A promises to de- 
liver the goods in his own truck at a designated 
time and place. A municipal parking ordinance 
makes unloading of a truck at that time and place 
an offense punishable by a fine of up to $50. A 
delivers the goods to B as provided. Because the 
public policy manifested by the ordinance is not 
sufficiently substantial to outweigh the interest 
in the enforcement of B's promise, enforcement 
of his promise is not precluded on grounds of 
public policy. 


5. A promises to employ B and B promises 
to work for A, all work to be done on weekdays. 
The agreement is made on Sunday in violation of 
a statute that makes the doing of business on 
Sunday a misdemeanor. If the court decides that 
the public policy manifested by the statute is not 
sufficiently substantial to outweigh the interests 
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in enforcement of A's and B's promises, it will hold 
that enforcement of their promises is not pre- 
cluded on grounds of public policy. 


d. Connection with term. The extent to which 
a refusal to enforce a promise or other term on 
grounds of public policy will further that policy 
depends not only on the strength of the policy 
but also on the relation of the term to that policy 
and to any misconduct involved. In most cases 
there is a promise that involves conduct offensive 
to the policy. The promise may be one to engage 
in such conduct. See Illustration 6. Or it may be 
one that tends to induce the other party to engage 
in such conduct. This tendency may result from 
the fact that the promise is made in return for 
the promisee's engaging in the conduct (see 
Illustration 7) or in return for the promisee's 
return promise to engage in the conduct (see 
Illustration 8). Or it may result from the fact that 
the duty to perform the promise is conditional 
on the promisee's engaging in the conduct (see 
Illustration 9). In such cases, it is the tendency 
itself that makes the promise unenforceable, even 
though the promise does not actually induce the 
conduct. There are other situations in which the 
conduct is not itself against public policy, but it 
is against public policy to promise to engage in 
such conduct or to attempt to induce it. It is 
sometimes objectionable to make a commitment 
to engage in conduct that is not in itself 
objectionable. This is the case, for example, for a 
promise to vote in a particular way. See 
Illustration 10. It is sometimes objectionable to 
attempt to induce conduct that is not in itself 
objectionable. This is the case, for example, for a 
promise made in consideration of the promisee's 
voting in a particular way. See Illustration 11. This 
list does not exhaust all of the possible relations 
between the conduct and the promise that may 
justify a decision that the promise is 
unenforceable. But as the relation between the 
conduct and the promise becomes tenuous, it 
becomes difficult to justify unenforceability 
unless serious misconduct is involved. A party 
will not be barred from enforcing a promise 
because of misconduct that is so remote or 
collateral that refusal to enforce the promise will 
not deter such conduct and enforcement will not 
amount to an inappropriate use of the judicial 
process. See Illustrations 15 and 16. However, a 
new promise to perform an earlier promise that 
was unenforceable on grounds of public policy is 
also unenforceable on those grounds unless the 
circumstances that made the first promise 
unenforceable no longer exist. The rules stated 


in 88 183 and 184 involve special applications of 
these general principles concerning the relation 
between the conduct and the promise. 


Illustrations: 

6. A, the owner of a newspaper, promises B 
that he will publish a statement about C known 
by A and B to be false and defamatory if B pays 
him $10,000. B pays A $10,000. A's promise is 
one to commit a tort (8 192) and is unenforceable 
on grounds of public policy. 


7. B promises to pay A, the owner of a news- 
paper, $10,000 if he will publish a statement 
about C known by A and B to be false and defa- 
matory. A publishes the libel. B's promise is one 
tending to induce A to commit a tort (8 192) and 
is unenforceable on grounds of public policy. 


8. A, the owner of a newspaper, promises B 
that he will publish a statement about C known 
by A and B to be false and defamatory if B will 
promise to pay him $10,000. B makes the prom- 
ise. A's promise is one tending to induce A to com- 
mit a tort (8 192). Both promises are unenforce- 
able on grounds of public policy. 


9. B promises to convey a tract of land worth 
$11,000 to A, the owner of a newspaper, if A pays 
B $1,000, B's duty to be conditional on A's pub- 
lishing a statement about C known by A and B to 
be false and defamatory. A pays B $1,000 and 
publishes the libel. B's promise is one tending to 
induce A to commit a tort (8 192) and is unen- 
forceable on grounds of public policy. Compare 8 
185. 


10. A pays B, a competitor, $10,000 for B's 
promise not to compete with A for a year. Al- 
though B's refraining from competition with A 
would not in itself be improper, B's promise not 
to compete with A unreasonably restrains B from 
competition (8 186) and is unenforceable on 
grounds of public policy. 


11. A promises to pay B, a competitor, 
$10,000 if he will refrain from competing with A 
for a year. Although B's refraining from compet- 
ing with A would not in itself be improper, A's 
promise unreasonably tends to induce B to refrain 
from competition (8 186) and is unenforceable on 
grounds of public policy. 


12. Ainduces B to make an agreement to buy 
goods on credit from A by bribing B's purchasing 
agent. A delivers the goods to B. A's bribe tends 
to induce the agent to violate his fiduciary duty. 
B's promise to pay the price is unenforceable on 
grounds of public policy. See 8 193. 


13. A, who wants to induce B to buy goods 
from him, promises to pay C $1,000 if he will 
bribe B's purchasing agent to arrange the sale. C 
does so. C's bribe tends to induce the agent to vio- 
late his fiduciary duty. A's promise is unenforce- 
able on grounds of public policy. See § 193. 
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14. A, who wants to induce B to buy goods 
from him, promises to pay C $1,000 if he arranges 
the sale. C arranges the sale by bribing B's pur- 
chasing agent. C's bribe tends to induce the agent 
to violate his fiduciary duty. A's promise is unen- 
forceable on grounds of public policy. See 8 193. 


15. A and B make an agreement for exclu- 
sive dealing that is unenforceable because unrea- 
sonably in restraint of trade (8 186). A sells and 
delivers goods pursuant to the unenforceable 
agreement to C, who promises to pay the price. 
Because the relation between C's promise to pay 
the price and the unreasonable restraint is too 
remote, enforcement of C's promise is not pre- 
cluded on grounds of public policy. 


16. A and B make a wagering agreement in 
violation of a statute that makes such agreements 
*void." When A loses, C pays B at A's request, and 
A promises C to pay him that amount. Because 
the relation between A's promise to pay C and the 
improper wager is too remote, enforcement of A's 
promise is not precluded on grounds of public 
policy. 


e. Other factors. A court will be reluctant to 
frustrate a party's legitimate expectations unless 
there is a corresponding benefit to be gained in 
deterring misconduct or avoiding an 
inappropriate use of the judicial process. See 
Illustration 17. The promisee's ignorance or 
inadvertence, even if it does not bring him within 
the rule stated in 8 180, is one factor in 
determining the weight to be attached to his 
expectations. See Illustration 4 to § 181. To the 
extent, however, that he engaged in misconduct 
that was serious or deliberate, his claim to 
protection of his expectations fails. The interest 
in favor of enforcement becomes much stronger 
after the promisee has relied substantially on 
those expectations as by preparation or 
performance. The court will then take into 
account any enrichment of the promisor and any 
forfeiture by the promisee if he should lose his 
right to the agreed exchange after he has relied 
substantially on those expectations. See 
Comment b to 8 227. The possibility of restitution 
may be significant in this connection. See Topic 
5. In addition to the interest of the promisee, the 
court will also weigh any interest that the public 
or third parties may have in the enforcement of 
the term in question. Such an interest may be 
particularly evident where the policy involved is 
designed to protect third parties. See Illustrations 
18 and 19. 


Illustrations: 

17. A agrees to reimburse B for any legal ex- 
penses incurred if B will go on C's land in order 
to test a right of way that is disputed by A and C. 
B goes on C's land. Enforcement of A's promise is 
not precluded on grounds of public policy, even 
if it is later determined that B has committed a 
trespass. Compare 8 192. 


18. A, a trustee under a will, makes an agree- 
ment with B in violation of A's fiduciary duty. If 
enforcement of A's and B's promises is desirable 
for the protection of the beneficiaries, it is not 
precluded on grounds of public policy. Compare 
8 193. 

19. A, B, and C, directors of a bank, make 
notes payable to the bank in order to deceive the 
bank examiner. They agree that the notes shall 
be returned and cancelled after they have served 
their purpose. Enforcement of the promises of A, 
B and C embodied in the notes is not precluded 
on grounds of public policy. 


f. Effect on rest of agreement. The rules stated 
in this Section determine only whether a 
particular promise or other term is 
unenforceable. The question of the effect of such 
a determination on the rest of the agreement is 
sometimes a complex one. If there is only one 
promise in the transaction and it is 
unenforceable, then the question will not arise. 
(As to the divisibility of such a promise, however, 
see 88 184, 185). This is the case for offers that 
have been accepted by a performance rather than 
by a promise (8 53), for promises enforceable 
because of reliance by the promisee (8 90), and 
for promises under seal (8 95). Furthermore, even 
when there is another promise, it too is often 
unenforceable under the rules stated in this 
Section. This is the case, for example, where one 
party's promise is unenforceable because the 
promised conduct offends public policy and the 
other party's return promise is unenforceable 
because it tends to induce that conduct. See 
Illustration 8. There are, however, situations in 
which only one party's promise is unenforceable 
while the other party's return promise is 
enforceable, as is the case where the promisee of 
the return promise belongs to the class sought to 
be protected by the policy in question. See 
Illustrations 3, 4 and 5 to 8 179 and Illustration 5 
to § 181. (That an unenforceable promise may be 
consideration for a return promise, see § 78.) 
Finally, there are circumstances in which the 
unenforceability of one part of an agreement does 
not entail the unenforceability of the rest of the 
agreement, and these are dealt with in 88 183 and 
184. Asto the effect of public policy on conditions, 
see 8 185. 
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§ 179. Bases Of Public Policies Against Enforcement 
A public policy against the enforcement of promises or other terms may be 


derived by the court from 


(a) legislation relevant to such a luo or 
(b) the need to protect some aspect of the public welfare, as is the case for the 


judicial policies against, for example, 
(i) restraint of trade (88 186-188), 


(ii) impairment of family relations (88 189-191), and 
(iii) interference with other protected interests (88 192-196, 356). 


Comment: 

a. Development of the judicial role. 
Historically, the public policies against 
enforcement of terms were developed by judges 
themselves on the basis of their own perception 
of the need to protect some aspect of the public 
welfare. Some of these policies are now rooted in 
precedents accumulated over centuries. 
Important examples are the policies against 
restraint of trade, impairment of domestic 
relations, and interference with duties owed to 
individuals. These are singled out for mention in 
Paragraph (b) because they are dealt with in 
detail in Topics 2-4 of this Chapter. Society has, 
however, many other interests that are worthy 
of protection, and as society changes so do these 
interests. Courts remain alert to other and 
sometimes novel situations in which enforcement 
of a term may contravene those interests. See 
Illustration 1. At the same time, courts should not 
implement obsolete policies that have lost their 
vigor over the course of years. The rule of this 
Section is therefore an open-ended one that does 
not purport to exhaust the categories of 
recognized public policies. 


Illustration: 

1. A and B make a written agreement that 
contains a term providing that *no prior negotia- 
tions shall be used to interpret this agreement." 
Prior negotiations would otherwise be admissible 
to establish the meaning ofthe writing (8 214(c)). 
If the court decides that the term would unrea- 
sonably deprive it of relevant evidence that would 
enable it to resolve an ambiguity in the agreement 
and thereby hamper it in the fair administration 
of justice, it will hold that the term is unenforce- 
able on grounds of public policy. 


b. Modern role of legislation. The declaration 
of public policy has now become largely the 
province of legislators rather than judges. This 
is in part because legislators are supported by 
facilities for factual investigations and can be 
more responsive to the general public. When 
proscribing conduct, however, legislators seldom 
address themselves explicitly to the problems of 
contract law that may arise in connection with 
such conduct. See 8 178(a). Usually they do not 


even have these problems in mind and say 
nothing as to the enforceability of terms. In such 
situations it is pointless to search for the 
“intention of the legislature," and the court's task 
is to determine on its own whether it should, by 
refusing to enforce the promise, add a sanction 
to those already provided by the legislature. This 
is a question of “law,” in the conventional sense, 
rather than one of "fact." The legislation is 
significant, not as controlling the disposition of 
the case, but as enlightening the court concerning 
some specific policy to which it is relevant. A 
court will examine the particular statute in the 
light of the whole legislative scheme in the 
jurisdiction to see, for example, if similar statutes 
in the same area contain explicit provisions 
making comparable promises unenforceable. It 
will look to the purpose and history of the statute. 
The fact that the statute explicitly prohibits the 
making of a promise or the engaging in the 
promised conduct may be persuasive in showing 
a policy against enforcement of a promise but it 
is not necessarily conclusive. On the other hand, 
the fact that the statute provides a civil sanction, 
whether in addition to a criminal penalty or not, 
may suggest that no other civil sanction such as 
unenforceability is intended, but this is not 
necessarily conclusive either. See Illustration 2. 
Furthermore, even though a field is the subject 
of legislation, a court may decide that the 
legislature has not entirely occupied the field and 
may refuse to enforce a term on grounds of a 
judicially developed public policy even though 
there is no contravention of the legislation. The 
term “legislation” is used here in the same broad 
sense as in the preceding section. See Comment 
a to § 178. Although no attempt is made in this 
Restatement to state rules to deal with any of the 
myriad of specific pieces of legislation that may 
be involved in such controversies, § 181 deals with 
the important cases involving licensing 
requirements. 


Illustration: 
2. A induces B to make an agreement to buy 
goods on credit from A by bribing B's purchasing 


230 


Cx. 8 


Unenforceability On Grounds of Public Policy 


8 180 


agent. A delivers the goods to B. A state statute 
makes such bribery a crime and gives B a civil ac- 
tion to recover the amount of the bribe against A. 
Although the statute already provides for a civil 
sanction, a court may decide that B's promise to 
pay the price is unenforceable on grounds of pub- 
lic policy. Cf. Illustration 12 to 8 178. 


c. When refusal to enforce may frustrate 
policy. In some instances, refusal to enforce a 
term may frustrate rather than further public 
policy. This is likely to be the case where 


legislation was enacted to protect a class of 


persons to which the promisee belongs in 
transactions of the kind involved. In such 
instances, there is no policy against the 
enforcement of the promise by one who belongs 
to that class. 


Illustrations: 

3. A, a corporation, makes an agreement to 
do work for B, a city. C, an official of B, is also a 
principal shareholder of A, and a statute prohib- 
its the making of such agreements and subjects 
those who make them to penalties. A's perfor- 
mance of the agreement is defective. Since the 
statute was enacted to protect a class of persons 
to which B belongs against a class to which A be- 
longs, enforcement of A's promise is not precluded 
on grounds of public policy and B can recover 
damages from A for breach of contract. 


4. A, an insurance company, issues a policy 
of fire insurance to B on his house. The policy dif- 
fers from that required by a state statute prescrib- 
ing a standard fire policy. B's house is destroyed 
by fire. Since the statute was enacted to protect a 
class of persons to which B belongs against a class 


§ 180. Effect Of Excusable Ignorance 


to which A belongs, enforcement of A’s promise 
is not precluded on grounds of public policy and 
B can recover the insurance proceeds from A. 


5. A employs B to work in his factory and 
promises to pay him double for the overtime if B 
works ten hours a day instead of the usual eight. 
A state statute, designed to protect the health of 
workers in such factories, provides a maximum 
period of employment of eight hours a day and 
makes violation a crime for both employer and 
employee. B works ten hours a day but A refuses 
to pay him extra for the overtime. A court may 
decide that the statute was enacted to protect a 
class of persons to which B belongs against a class 
to which A belongs and that therefore enforce- 
ment of A's promise is not precluded on grounds 
of public policy. 


6. A, a bank, invests in a real estate mort- 
gage. A statute prohibits it from making such in- 
vestments and subjects it to penalties for doing 
so. Since otherwise the creditors and sharehold- 
ers of the bank, for whose protection the statute 
was enacted, would be injured, enforcement of 
the mortgage debt is not precluded on grounds 
of public policy and the bank may recover on the 
debt and foreclose the mortgage. 


d. Change of circumstances. Whether a 
promise is unenforceable on grounds of public 
policy is determined as of the time that the 
promise is made and is not ordinarily affected 
by a subsequent change of circumstances, 
whether of fact or law. If, however, both parties 
were excusably ignorant of facts or of legislation 
ofa minor character that made it unenforceable, 
a change as to these may make the promise 
enforceable. Compare 8 180. 


If a promisee is excusably ignorant of facts or of legislation of a minor 
character, of which the promisor is not excusably ignorant and in the absence 
of which the promise would be enforceable, the promisee has a claim for 
damages for its breach but cannot recover damages for anything that he has 
done after he learns of the facts or legislation. 


Comment: 

a. Excusable ignorance. At the time a promise 
is made, the promisee may be excusably ignorant 
of facts that contravene the public policy in 
question. Furthermore, although for the purposes 
of this Chapter, parties are generally charged with 
knowledge of policies affecting enforceability, this 
Section states a limited exception for a party who 
is excusably ignorant of legislation of a minor 
character from which the policy is derived. Such 


ignorance is more likely to be excusable where 
the legislation is of a local, specialized or 
technical nature and where the other party may 
be assumed to have knowledge as to such 
matters. In determining whether ignorance of 
fact or law is excusable, any misrepresentations 
made by the other party are relevant. However, 
good faith is expected on the part of the party 
who claims ignorance and he cannot blind his 
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eyes because he does not wish to see. 
Furthermore, the matter of which he is ignorant 
must not be one as to which he is expected to have 
knowledge because of his expertise or his relation 
to the transaction. 

b. Promisor must not be excusably ignorant. 
The promisee's excusable ignorance is not by 
itself enough to give him the right to enforce the 
promise under this Section. The promisor must 
not be excusably ignorant as to the matter in 
question. (That an unenforceable promise can be 
consideration for a return promise, see 8 78.) If 
the promisor has specialized knowledge of the 
field involved, he is likely to be charged with 
knowledge as to legislation of even a minor 
character. It is not necessary that the promisor 
make any misrepresentation, although a 
misrepresentation by him may be significant as 
bearing on whether the promisee's ignorance is 
excusable. See Comment a. Furthermore, on 
learning the truth, the promisee is expected 
promptly to withdraw from the transaction and 
render no further performance. 


Illustrations: 

1. A and B make an agreement under which 
B promises to deliver to A goods. B already has a 
contract to deliver the goods to C, but A neither 
knows nor has reason to know this. On learning 
of B's contract with C, A refuses to take the goods 
or pay the price. Enforcement of B's promise to 
deliver the goods to A is not precluded on grounds 
of public policy and A has a claim against B for 
damages. But see 8 194. 


2. A and B make an agreement under which 
A promises to pay B $10,000 in return for B's 
promise to cut down trees on a specified tract of 
land. A knows that the land belongs to C rather 
than to A, but B neither knows nor has reason to 
know this. C prohibits entry on the land. Enforce- 


RESTATEMENT 2D CONTRACTS 


Cu. 8 


ment of A's promise to pay B $10,000 is not pre- 
cluded on grounds of public policy and B has a 
claim against A for damages. As to the rights of A 
and B if A neither knows nor has reason to know 
that C is the owner, see 8 198(b). 


3. A, an insurance company, makes an agree- 
ment with B under which it promises to employ 
B for a year. A has not obtained a license required 
for it lawfully to do business, but B neither knows 
nor has reason to know this. On discovering it 
after he has begun to work, B promptly refuses 
further services. Enforcement of A's promise to 
employ B is not precluded on grounds of public 
policy and B has a claim against A for damages. 


4. A and B make an agreement under which 
A, a builder, promises to build a house for B for 
$100,000. The plan and specifications involve 
violations of local building ordinances of which 
B neither knows nor has reason to know. On dis- 
covering the violations, B promptly refuses to al- 
low A to proceed with the work. Enforcement of 
A's promise to build the house is not precluded 
on grounds of public policy and B has a claim 
against A for damages. 


5. A, the owner of a newspaper, promises B 
that he will publish a statement about C that A 
knows is false and defamatory if B pays him 
$10,000. B, who is ignorant of the law of torts 
and does not know the statement is actionable as 
libel, pays A $10,000. A's promise to publish the 
statement is unenforceable on grounds of public 
policy. 


c. Other effects of ignorance. If both the 
promisor and the promisee are excusably 
ignorant, the promisee may have a claim in 
restitution under the rule stated in 8 198 even 
though he has no claim for damages under this 
Section. Furthermore, a court may take account 
of a party's ignorance, even if it is not excusable, 
in applying the rule stated in § 178. See Comment 
e to 8 178. 


S 181. Effect Of Failure To Comply With Licensing Or Similar Requirement 
If a party is prohibited from doing an act because of his failure to comply with 
a licensing, registration or similar requirement, a promise in consideration 
of his doing that act or of his promise to do it is unenforceable on grounds of 


public policy if 


(a) the requirement has a regulatory purpose, and 
(b) the interest in the enforcement of the promise is clearly outweighed by the 


public policy behind the requirement. 


Comment: 

a. Scope. One of the most frequent 
applications of the general rule stated in § 178 
occurs where a party seeks to enforce an 
agreement although he has failed to obtain a 


license, to register or to comply with a similar 
requirement. This Section states a specific 
version of that general rule as it applies to such 
cases. Whether there has been a violation of 
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legislation that imposes the requirement is a 
matter of interpretation of the legislation itself 
and is beyond the scope of this Restatement. 

b. Regulatory purpose. In deciding whether 
a party can enforce an agreement in spite of his 
failure to comply with such a requirement, courts 
distinguish between requirements that have a 
regulatory purpose and those that do not. The 
policy behind a requirement that has a regulatory 
purpose may be regarded as sufficiently 
substantial to preclude enforcement, while the 
policy behind one that is merely designed to raise 
revenue will not be. In determining whether a 
measure has a regulatory purpose, a court will 
consider the entire legislative scheme, including 
any relevant declaration of purpose. Common 
indications of regulation include provisions for 
examination or apprenticeship to ensure 
minimum standards on entrance and provisions 
forthe posting of a bond or procedures for license 
revocation to ensure that standards are 
maintained. 


Illustration: 

1. A, an unlicensed broker, agrees to arrange 
a transaction for B, for which B promises to pay 
A $1,000. A city ordinance requires persons ar- 
ranging such transactions to be licensed as a re- 
sult of paying a fee, with no inquiry into compe- 
tence or responsibility. A arranges the transac- 
tion. Since the licensing requirement is designed 
merely to raise revenue and does not have a regu- 
latory purpose, enforcement of B's promise is not 
precluded on grounds of public policy. 


c. Balancing where purpose is regulatory. If 
the court decides that the requirement has a 
regulatory purpose, it must then weigh the 
interests favoring enforcement of the promise 
against the public policy behind the requirement. 
The factors listed in 8 178 are taken into account 
in this process. If the party who has failed to 
comply with the requirement has done nothing 
by way of preparation or performance, the 
interest in enforcement of the promise is easily 
outweighed. But if, as is usually the case, he has 
completely performed and is seeking the 
promised compensation for that performance, 
forfeiture to himself and enrichment to the other 
party may result from a refusal to enforce the 
other party's promise. In determining the extent 
to which forfeiture and enrichment will result, a 
court will consider the possibilities that part of 
the agreement may be enforceable (see § 183 and 
Illustration 1 to that section) and that restitution 
may be available (see 8 197 and Illustration 4 to 
that section). In evaluating the gravity of the 
public policy involved, the court will look to the 


interest that the regulation is designed to protect 
and will give greater weight, for example, to a 
measure intended to protect the public health or 
safety than one intended to have only an 
economic effect. Compare Illustrations 2 and 3. 
It will consider the magnitude of the penalty 
provided by the legislature as some indication of 
the weight that it attached to that interest. It will 
also take account of the extent to which the 
misconduct was deliberate or inadvertent. See 
Illustration 4. 


Illustrations: 

2. A, an unlicensed plumber, agrees to re- 
pair plumbing in B's home, for which B promises 
to pay A $1,000. A state statute, enacted to pre- 
vent the public from being victimized by incom- 
petent plumbers and to protect the public health, 
requires persons doing plumbing to be licensed 
on the basis of an examination, the posting of a 
bond, and the payment of a fee, and makes viola- 
tion a crime. A does the agreed work. A court may 
decide that the public policy against enforcement 
of B's promise outweighs the interest in its en- 
forcement, and that B's promise is unenforceable 
on grounds of public policy. Compare Illustration 
1to 8 183. 


3. A, an unlicensed milk dealer, promises to 
deliver to B, a licensed milk dealer, milk for which 
B promises to pay $20,000. A state statute de- 
signed for the purpose of economic regulation of 
the milk industry provides that *no dealer shall 
buy or sell milk without a license," and makes vio- 
lation a misdemeanor punishable by a fine of up 
to $500 and imprisonment for up to 6 months. A 
delivers the milk to B, but B refuses to pay the 
price. In view of all the circumstances, including 
the discrepancy between the forfeiture by A if B’s 
promise were not enforced and the penalty pro- 
vided by the statute, a court may decide that the 
public policy against enforcement of B’s promise 
does not outweigh the interest in its enforcement 
and that enforcement of B’s promise is not pre- 
cluded on grounds of public policy. 


4. The facts being otherwise as stated in Il- 
lustration 2, A had once been licensed but his li- 
cense had expired the week before because, un- 
known to him, his clerk had inadvertently forgot- 
ten to send in the renewal fee, although the bond 
had been extended. The court may decide that in 
all the circumstances including A’s ignorance of 
the fact that he was unlicensed, enforcement of 
B’s promise is not precluded on grounds of pub- 
lic policy. 


d. Enforcement by the other party. The rule 
stated in this Section deals only with the right of 
the non-complying party to enforce the other 
party’s promise. The enforceability of the non- 
complying party’s promise is governed by the 
general rule stated in § 178. Regulatory legislation 
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may be designed to protect a class of persons to 
which the other party belongs against a class to 
which the non-complying party belongs. See 
Comment cto § 179. In that case the policy behind 
the legislation will usually best be served by 
holding the non-complying party liable in 
damages for any defective performance. See 
Illustration 5. 


Illustration: 

5. The facts being otherwise as stated in Il- 
lustration 2, A's work is defective. Since the ordi- 
nance was enacted to protect a class of persons to 
which B belongs against a class to which A be- 
longs, enforcement of A's promise is not pre- 
cluded on grounds of public policy and B can re- 
cover damages from A for breach of contract. 


8 182. Effect Of Performance If Intended Use Is Improper 
If the promisee has substantially performed, enforcement of a promise is not 
precluded on grounds of public policy because of some improper use that the 
promisor intends to make of what he obtains unless the promisee 
(a) acted for the purpose of furthering the improper use, or 
(b) knew of the use and the use involves grave social harm. 


Comment: 

a. Scope. A significant application of the 
general rule stated in 8 178 occurs where one 
party intends to use goods, money, or something 
else that he acquires in the transaction in a 
manner contrary to public policy. Whether that 
party's promise to render his own performance 
is unenforceable on grounds of public policy 
depends on the balancing process required under 
that rule. Even if his promise would be 
unenforceable if the agreement were wholly 
executory, however, his receipt of performance 
may justify enforcement. This Section states a 
rule that determines when this is so by resolving 
the problem of balancing in such a case. 
Situations that do not come within it because the 
promisee has not substantially performed are 
governed by the general rule stated in 8 178. 

b. Action for purpose of furthering use. If the 
improper use involves grave social harm, as 
where it threatens human life, the promisee's 
mere knowledge ofthe use is sufficient to bar him 
from recovering for his performance. If the 
improper use does not involve grave social harm, 
the promisee is not barred from recovery unless 
he not only knew of the use but acted for the 
purpose of furthering it. Whether the promisee 
acted for such a purpose is a question of fact. It 
may be evidenced by his doing of specific acts to 
facilitate the improper use. It may also be 
evidenced by a course of dealing with persons 
engaged in improper conduct. In close cases, a 
court will consider whether denial of recovery will 
deter the improper conduct or, on the contrary, 
encourage persons engaging in such conduct to 
enter into transactions knowing that their 
promises are unenforceable. 
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Illustrations: 

1. A sells and delivers to B a shotgun on 
credit. The sale of firearms is legal, but B plans to 
use the gun in hunting without a license required 
by law and A knows this. Enforcement of B's 
promise to pay the price is not precluded on 
grounds of public policy. If B planned to use the 
gun to commit a robbery and A knew this, B's 
promise to pay the price would be unenforceable 
on those grounds. 


2. A, who has lost $1,000 by playing faro, 
promises B, who regularly makes loans to gam- 
blers, that he will repay B with interest in thirty 
days if B will make him three loans: $1,000 to 
cover his losses, $4,000 to recoup them by con- 
tinuing to play faro, and $2,000 to support his 
family while he does so. B lends A a total of 
$7,000, and A loses it all playing faro. A state stat- 
ute makes playing faro for money a crime. En- 
forcement of A's promise to repay the $1,000 to 
cover his losses and the $2,000 to support his 
family is not precluded on grounds of public 
policy. Since A lent him the $4,000 for the pur- 
pose of furthering B's gambling, B's promise to 
repay the $4,000 is unenforceable on those 
grounds. 


3. A sells and delivers to B a quantity of 
plants. The sale of such plants is legal, but B plans 
to transport them to a country where quarantine 
regulations forbid their importation. A not only 
knows this, but so packs and marks them as to 
conceal their character in order to aid B's plan. 
B's promise to pay the price is unenforceable on 
grounds of public policy. 
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§ 183. When Agreement Is Enforceable As To Agreed Equivalents 
If the parties’ performances can be apportioned into corresponding pairs of 
part performances so that the parts of each pair are properly regarded as 
agreed equivalents and one pair is not offensive to public policy, that portion 
of the agreement is enforceable by a party who did not engage in serious 


misconduct. 


Comment: 

a. Concept of “divisibility” or “severability.” 
This Section deals with the situation in which a 
party is allowed to enforce one part of an 
agreement even though another part of the same 
agreement is unenforceable on grounds of public 
policy, for the reason that the first part does not 
materially advance the improper purpose. It 
illustrates a general technique by which a court 
can mitigate the harshness of a rule that bars a 
party from enforcing an agreement by 
apportioning the performances into 
corresponding pairs of part performances and 
then enforcing the agreement as to only one part. 
Another common illustration of this technique 
occurs when a party is allowed to insist on his 
right to a return performance under one part of 
an agreement even though he has committed a 
material breach under another part of the same 
agreement. See § 240. In situations where this 
mitigating technique is applied, the agreement 
is sometimes said to be “divisible” or “severable.” 
This terminology is avoided here as wrongly 
suggesting that an agreement itself can be 
characterized as “divisible” or “severable” for all 
purposes and in any circumstances. A court may 
conclude that an agreement that is “divisible” or 
“severable” for one purpose or in some 
circumstances is not “divisible” or “severable” for 
another purpose or in other circumstances. The 
concept is a flexible one, to be applied on a case 
by case basis. 

b. Requirements. The rule stated in this 
Section applies when four requirements are met. 
The first is that it must be possible to apportion 
the parties’ performances into corresponding 
pairs of part performances. This process of 
apportionment is essentially one of calculation 
and the rule cannot be applied unless calculation 
is feasible. But it is enough in a contract for the 
sale of goods, for example, if the price of separate 
items is separately stated in the agreement itself 
or in a price list on which the agreement was 
based, or can be reliably ascertained from stated 
prices for components or from a total price for 
similar items. See Comment d to § 240. The 
second requirement is that the corresponding 
pairs of part performances must be properly 
regarded as agreed equivalents. This means that 


the parts of the pair must be of roughly equivalent 
value to the injured party in terms of his 
expectation with respect to the total agreed 
exchange. Fairness requires that a party, having 
received only a fraction of the performance that 
he expected under an agreement, not be asked to 
pay an identical fraction of the price that he 
originally promised on the expectation of full 
performance, unless it appears that the 
performance that he actually received is worth 
to him roughly the same fraction of what full 
performance would have been worth to him. 
Because the rule is based on considerations of 
fairness, it is necessarily somewhat imprecise and 
flexible. Its application may be especially 
attractive where it will avoid forfeiture by a party 
who has already relied on the agreement, as by 
preparation or performance. In this connection, 
the availability of restitution as an alternative 
means of avoiding forfeiture is relevant. See Topic 
5. Decisions holding that part performances are 
not properly regarded as agreed equivalents for 
some other purpose, for example in the case of 
material breach (§ 240) are not determinative 
under this Section. See Comment a; Comment e 
to § 240. The third requirement is that one of the 
pairs of performances must not be offensive to 
public policy. If the entire agreement is part of 
an integrated scheme to contravene public policy, 
none of it will be enforced. The fourth 
requirement is that the party seeking 
enforcement must not have engaged in serious 
misconduct. This will depend on the gravity of 
the public policy involved and the extent of the 
party’s involvement in its contravention. A court 
will not use the mitigating technique of this 
Section in favor of a party whose misconduct is 
so serious that a refusal to enforce the entire 
agreement is a proper sanction to discourage such 
conduct. In such a case enforcement of any part 
of the agreement would amount to a misuse of 
official authority. 


Illustrations: 

1. A, an unlicensed plumber, agrees to in- 
stall plumbing in B’s home for which B agrees to 
pay $1,000 for labor and $500 for materials. A 
city ordinance, designed to prevent the public 
from being victimized by incompetent plumbers 
and to protect the public health, requires persons 
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doing plumbing to be licensed on the basis of an 
examination, the posting of a bond, and the pay- 
ment of a fee, and makes violation a misde- 
meanor. A does the agreed work. Even if the court 
decides that B’s promise to pay $1,000 for labor 
is unenforceable on grounds of public policy, it 
may decide that B’s promise to pay $500 for ma- 
terials is not. If the price for materials is not sepa- 
rately stated, the court may reach the same deci- 
sion if it can reliably ascertain it from A’s price 
lists or from market prices. 


2. A promises to deliver fish to B in ten equal 
monthly installments in return for B’s promise 
to pay for each installment within 90 days. After 
three installments have been delivered, B decides 
to resell the fish as sardines in violation of a stat- 
ute that makes such mislabeling a misdemeanor, 


and A agrees to pack them so as to aid B in doing 
so. Even though B’s promise to pay for the last 
seven installments is unenforceable on grounds 
of public policy (§ 182) his promise to pay for the 
first three is not. 


c. When apportionment not possible. Even if 
the parties’ performances cannot be apportioned 
into corresponding pairs of part performances 
under the rule stated in this Section, the 
unenforceability of a single promise or other term 
on grounds of public policy does not necessarily 
mean that the entire agreement is unenforceable. 
If the unenforceable term is relatively 
unimportant in relation to the entire agreement, 
the rest of the agreement may be salvaged under 
the rule stated in the following section. 


§ 184. When Rest Of Agreement Is Enforceable 


(1) If less than all of an agreement is unenforceable under the rule stated in 8 
178, a court may nevertheless enforce the rest of the agreement in favor of a 
party who did not engage in serious misconduct if the performance as to which 
the agreement is unenforceable is not an essential part of the agreed exchange. 
(2) Acourt may treat only part of a term an unenforceable under the rule stated 
in Subsection (1) if the party who seeks to enforce the term obtained it in good 
faith and in accordance with reasonable standards of fair dealing. 


Comment: 

a. Refusal to enforce a promise. Under the rule 
stated in the preceding Section, an agreement 
may be unenforceable as to corresponding 
equivalents on each side but enforceable as to the 
rest. If it is not possible to apportion the parties' 
performances in this way so that corresponding 
concessions are made on both sides, a refusal to 
enforce only part of the agreement will 
necessarily result in some inequality. If the 
performance as to which the agreement is 
unenforceable is an essential part of the agreed 
exchange, the inequality will be so great as to 
make the entire agreement unenforceable. Under 
Subsection (1), however, if that performance is 
not an essential part of the agreed exchange, a 
court may enforce all but the part that 
contravenes public policy. For example, a 
promise not to compete that is unreasonably in 
restraint of trade will often not invalidate the 
entire agreement of which it is a part. Whether 
the performance is an essential part of the agreed 
exchange depends on its relative importance in 
the light of the entire agreement between the 
parties. A party who has engaged in such serious 
misconduct that the entire agreement is 
unenforceable cannot take advantage of the rule 


stated in Subsection (1). See Comment d to 8 178. 


Illustration: 

1. A employs B as head bookkeeper of his 
retail clothing store under an employment agree- 
ment in which B promises not to work in the re- 
tail clothing business in the same town for three 
years after the termination of his employment. B 
works for A for five years but does not deal di- 
rectly with customers and acquires no confiden- 
tial information in his work. Although B's prom- 
ise is unreasonably in restraint of trade and is 
unenforceable on grounds of public policy, en- 
forcement of the rest of the employment agree- 
ment is not precluded on those grounds. See Il- 
lustration 8 to 8 188. 


b. Refusal to enforce part of a term. 
Sometimes a term is unenforceable on grounds 
of public policy because it is too broad, even 
though a narrower term would be enforceable. 
In such a situation, under Subsection (2), the 
court may refuse to enforce only part of the term, 
while enforcing the other part ofthe term as well 
as the rest of the agreement. The court's power 
in such a case is not a power of reformation, 
however, and it will not, in the course of 
determining what part of the term to enforce, add 
to the scope of the term in any way. A court will 
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not exercise this discretion in favor of a party 
unless it appears that he made the agreement in 
good faith and in accordance with reasonable 
standards of fair dealing. Compare 88 157, 205. 
For example, a court will not aid a party who has 
taken advantage of his dominant bargaining 
power to extract from the other party a promise 
that is clearly so broad as to offend public policy 
by redrafting the agreement so as to make a part 
ofthe promise enforceable. The fact that the term 
is contained in a standard form supplied by the 
dominant party argues against aiding him in this 
request. Whether a particular dispute involves a 
single term, so that it comes under Subsection 
(2), or separate terms, so that it comes under 
Subsection (1), will be determined from the 
substance of the agreement as well as from its 
language. 


Illustrations: 

2. A, who is engaged in business as a baker 
and confectioner, sells the business to B, and as 
part of the bargain promises not to engage in the 
business of *baker, confectioner, or other busi- 
ness" within the same town for three years. The 
provision is fairly bargained for. A's promise is 
so broad as to be unreasonably in restraint of 
trade because A's business is only that of baker 
and confectioner. Although part of A's promise is 
unenforceable on grounds of public policy (8 188), 


it is enforceable with respect to the business of 
baker or confectioner. 


3. A sells his grocery business to B and as 
part of the agreement promises not to engage in 
that business ^within the city where the business 
is situated or within a radius of fifty miles." The 
provision is fairly bargained for. A's promise in- 
volves an unreasonable restraint of trade because 
the business extends within the city and over a 
radius of only twenty-five miles. Although part 
of A's promise is unenforceable on grounds of 
public policy (8 188), it is enforceable with respect 
to the city and twenty-five miles. 


4. A and B make an agreement for A to re- 
pair B's building under which B promises not to 
hold A liable for a ^willful or negligent breach of 
duty." The provision is fairly bargained for. Al- 
though part of B's promise is unenforceable on 
grounds of public policy (8 195), it is enforceable 
with respect to negligence. 


5. A lends B $10,000, taking a promissory 
note for that sum plus interest. In calculating the 
rate of interest, the parties make an error so that 
the amount of interest exceeds the highest per- 
missible legal rate. Although part of B's promise 
to pay the stipulated interest is unenforceable on 
grounds of public policy, it is enforceable up to 
the highest permissible rate. If A knew when he 
made the loan that the amount exceeded the high- 
est permissible legal rate, B's promise to pay in- 
terest would be unenforceable in its entirety. 


§ 185. Excuse Of A Condition On Grounds Of Public Policy 
To the extent that a term requiring the occurrence of a condition is 
unenforceable under the rule stated in 8 178, a court may excuse the non- 
occurrence of the condition unless its occurrence was an essential part of the 


agreed exchange. 


Comment: 

a. Relationship to other rules. This Section is 
concerned with the situation in which a promisor 
seeks to induce the promisee to do an act by 
conditioning his own promise on the promisee's 
doing that act. If it is contrary to public policy to 
do the act or to encourage the doing of it, the court 
will first go through the same process of balancing 
competing interests as it does under the rule 
stated in 8 178. If it concludes that the public 
interest is paramount, it may react in one of two 
ways. First, it may hold that the promise itself is 
unenforceable on grounds of public policy under 
the rule stated in 8 178. See Comment d to 8 178 
and Illustration 9 to that Section. Whether the 
rest of the agreement is also unenforceable is then 
determined by the rules stated in 88 183 and 184. 


Second, it may disregard the term requiring the 
occurrence of the condition by excusing the non- 
occurrence of the condition under the rule stated 
in this Section. See Illustration 1. The promise 
itself is not then unenforceable on grounds of 
public policy and the rest of the agreement is not 
affected. 

b. Essential part of the agreed exchange. 
Whether a court will take the first or the second 
course will depend on whether occurrence of the 
condition was an essential part of the agreed 
exchange. If it was an essential part, the court 
will hold that the promise itself, and perhaps the 
entire agreement, is unenforceable on grounds 
of public policy under the rule stated in 8 178. If 
it was not an essential part, the court will simply 
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disregard the term by excusing the non- 
occurrence of the condition on grounds of public 
policy under the rule stated in this Section. In 
determining whether occurrence of a condition 
is an essential part ofthe agreed exchange, a court 
will look at the entire agreement in the light of 
all the circumstances and will be guided by 
basically the same factors that govern that 
determination under the rules stated in 88 84 and 
229. The fundamental question is, how central 
was the condition to the agreement reached by 
the parties? It is not enough that the actual non- 
occurrence happened to involve a departure that 
was not an essential part of the agreed exchange, 
ifthe occurrence of the condition was an essential 
part of that exchange. A court need not entirely 
excuse the non-occurrence of the condition, but 
may merely excuse it to the extent required by 
public policy. In doing so it will be guided by 
principles analogous to those applicable under 8 
184. See Illustration 2. 


Illustrations: 

1. A employs B as advertising manager of his 
retail clothing store. As part of the employment 
agreement, A promises to pay B a pension on B's 
retirement on condition that B not work in the 
retail clothing business in the same town. B works 
for A for fifteen years, but does not deal with cus- 
tomers and acquires no confidential trade infor- 


mation in his work. The restraint is unreasonable 
under the rule stated in 8 188, but the condition 
is not an essential part of the agreed exchange and 
its non-occurrence will be excused. A's promise 
to pay the pension is enforceable even though B 
works as an advertising manager in the retail 
clothing business in the same town. Compare Il- 
lustration 8 to 8 188. 


2..A employs B as a research chemist in his 
nationwide pharmaceutical business. As part of 
the employment agreement, A promises to pay B 
a pension on B's retirement on condition that B 
not work in any branch of the chemical industry 
at any place in the country for three years after 
retirement. B works for fifteen years and acquires 
valuable confidential information that would be 
useful to A's competitors and would harm A's 
business. B can find employment as a research 
chemist outside of the pharmaceutical industry. 
The restraint is unreasonably broad under the 
rule stated in 8 188, but the condition is not an 
essential part of the agreed exchange and its non- 
occurrence will be excused. If the court concludes 
that the confidential information acquired by B 
is such as unreasonably to harm A's business, that 
B can find employment as a research chemist 
outside the pharmaceutical industry, and that B 
obtained the term in good faith and in accordance 
with fair dealing (see § 184), the court will hold 
that A's promise to pay the pension is conditional 
on B's not working in the pharmaceutical indus- 
try at any place in the country within three years 
of his retirement. Compare Illustration 7 to § 188. 


Topic 2. Restraint Of Trade 


Introductory Note 

The common law's policy against restraint of trade is one of its oldest and best established. Nevertheless, the 
statement in this Chapter of the rules that implement that policy is severely circumscribed in two respects. 

First, those rules are included only to the extent that they concern the law of contracts. Although activities 
such as organizing a corporation or refusing to deal with another may be in restraint of trade, they are outside 
the scope of this Restatement if no promise is involved. However, a promise to organize a corporation or to 
refuse to deal comes within its purview. 

Second, the Restatement does not deal with those aspects of the subject that are largely legislative. See 
Introductory Note to this Chapter. Promises in restraint of trade are governed by extensive federal and state 
statutes, under which the promise may not onlv be unenforceable, as at common law, but may give rise to both 
civil and criminal responsibility. The substance of that legislation is beyond the scope of this Restatement. With 
respect to most aspects of the restraint of trade, federal legislation has so completely occupied the field as to 
make the common law rules of little or no consequence except as they may give meaning to some of the more 
general terms of that legislation. Examples are the creation of monopoly, the substantial lessening of competition 
by, for example, tying purchases of one product to another, or the imposition of non-ancillary restraints 
controlling prices or limiting production. Specific aspects of the subject may also be governed by state statutes. 

The first section in this Topic, 8 186, treats in general terms of promises in restraint of trade and is intended 
to complement federal and state legislation in those instances in which recourse to a common law rule may be 
useful. The other two sections, 88 187 and 188, are concerned with the one type of promise in restraint of trade 
that has traditionally been left to be dealt with under judicially developed rules—the promise to refrain from 
competition. This Topic, like the rest of this Chapter, does not attempt to catalog promises that are enforceable 
in spite of arguments to the contrary based on public policy. 
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§ 186. Promise In Restraint Of Trade 


(1) A promise is unenforceable on grounds of public policy if it is unreasonably 


in restraint of trade. 


(2) A promise is in restraint of trade if its performance would limit competition 
in any business or restrict the promisor in the exercise of a gainful occupation. 


Comment: 

a. Rule of reason. Every promise that relates 
to business dealings or to a professional or other 
gainful occupation operates as a restraint in the 
sense that it restricts the promisor's future 
activity. Such a promise is not, however, 
unenforceable unless the restraint that it imposes 
is unreasonably detrimental to the smooth 
operation of a freely competitive private 
economy. A rule of reason of this kind necessarily 
has somewhat vague outlines. Whether a 
restraint is reasonable is determined in the light 
ofthe circumstances ofthe transaction, including 
not only the particular facts but general social and 
economic conditions as well. The promise is 
viewed in terms of the effects that it could have 
had and not merely what actually occurred. 
Account is taken of such factors as the protection 
that it affords for the promisee's legitimate 
interests, the hardship that it imposes on the 
promisor, and the likely injury to the public. See 
8 188 and Comments b and c to that Section. A 
restraint that is reasonable in some 
circumstances may be unreasonable in others. 

b. Typical restraints. The rule stated in this 
Section has little impact on some of the most 
significant promises in restraint of trade. Among 
the leading examples are promises that are 
intended to or that tend to create a monopoly, in 
the sense of control or domination of a market, 
and those that significantly lessen competition 
by, for example, tying the purchase of one 
product to another controlling prices or limiting 
production. The effect of such restraints is largely 
governed by federal and state legislation. See 


Introductory Note to this Topic. (No implication 
is intended in the Illustrations in this Topic with 
respect to the application of such legislation.) 
Another example consists of promises that 
restrict the alienation of a property interest. 
These promises usually involve land and such 
restraints are dealt with as part of the larger 
problem of restraints on alienation of land in 
general. See Restatement of Property, Division 
IV, Part II. Among the residue of promises that 
are left to be governed by the general common 
law restriction on promises in restraint of trade, 
the most commonly litigated are those to refrain 
from competition. They are given special 
treatment in the two sections that follow. 


Illustrations: 

1. A, B and C, competing manufacturers, 
promise each other not to sell goods in which they 
deal at prices below fixed minimums. Their prom- 
ises are unreasonably in restraint of trade and are 
unenforceable on grounds of public policy. 


2. A, Band C, who are competing merchants 
in a city where there are many competitors, prom- 
ise to become partners in order to reduce the ex- 
pense of doing business. The economic situation 
of A, B and C is such as to make the partnership 
reasonable. Their implied promises not to com- 
pete individually in the same market are not un- 
reasonably in restraint of trade and enforcement 
is not precluded on grounds of public policy. 


3. A transfers a tract of land in fee simple to 
B. As part of the transaction, B promises never to 
transfer the land. B's promise is unreasonably in 
restraint of trade and is unenforceable on grounds 
of public policy. See Restatement of Property 8 
406. 


8 187. Non-Ancillary Restraints On Competition 
A promise to refrain from competition that imposes a restraint that is not 
ancillary to an otherwise valid transaction or relationship is unreasonably in 


restraint of trade. 


Comment: 

a. Importance of rules. The common law on 
restraint of trade has played a particularly 
important role with respect to promises to refrain 
from competition. Parties who have challenged 
such promises have ordinarily been content to 
assert their unenforceability under the common 


law and have not sought relief under federal or 
state legislation. There is, therefore, an especially 
well-developed and significant body of judicial 
decisions applying the general rule of reason 
stated in the preceding section to such promises. 
Because of the importance of these decisions, the 
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rules that they embody are given special attention 
in this Section and the one that follows. (No 
implication is intended with respect to the 
application of federal or state legislation to such 
promises.) 

b. Non-ancillary restraints. In order for a 
promise to refrain from competition to be 
reasonable, the promisee must have an interest 
worthy of protection that can be balanced against 
the hardship on the promisor and the likely injury 
to the public. See 8 188 and Comments b and cto 
that Section. The restraint must, therefore, be 
subsidiary to an otherwise valid transaction or 
relationship that gives rise to such an interest. A 
restraint that is not so related to an otherwise 
valid transaction or relationship is necessarily 
unreasonable. The promisee's interest may arise 
out of his acquisition from the promisor of a 
business. See 8 188(2)(a). It may arise out of a 
relation between himself as employer or principal 
and the promisor as employee or agent. See 8 
188(2)(b). Or it may arise out of a relation 
between himself and the promisor as partners. 
See 8 188(2)(c). This enumeration does not 
purport to be exhaustive, but a promise not to 
complete that is not ancillary to some such 
transaction or relationship as these is 
unreasonable because it protects no legitimate 
interest of the promisee. This is so even though 
the promise would be enforceable if it were an 
ancillary promise. In order for a restraint to be 
ancillary to a transaction or relationship the 
promise that imposes it must be made as part of 
that transaction or relationship. A promise made 
subsequent to the transaction or relationship is 
not ancillary to it. In the case of an ongoing 
transaction or relationship, however, it is enough 
if the promise is made before its termination, as 
long as it is supported by consideration and meets 
the other requirements of enforceability. 


Illustrations: 

1. Ais about to go into a business that would 
compete with B's business in the same city. B pays 
A $50,000 in return for A's promise not to com- 
pete. A's promise is unreasonably in restraint of 
trade and is unenforceable on grounds of public 
policy. 


2. Aand B, competing manufacturers, prom- 
ise each other that A will not sell goods in one 
designated territory and that B will not sell goods 
in another designated territory. Their promises 
are unreasonably in restraint of trade and are 
unenforceable on grounds of public policy. 


c. Promises to stifle competition in bidding. 
An important application ofthe rule stated in this 
Section occurs in connection with promises not 
to bid at auctions or at other competitive sales, 
since such restraints are generally not, by their 
nature, ancillary to an otherwise valid transaction 
or relationship. See Illustration 3. The same 
principle applies to promises to bid so as to affect 
adversely the final result, even though the 
number of bidders is not diminished. See 
Illustration 4. However, two or more persons may 
agree to bid for something for their collective 
benefit, either because they intend to hold it 
collectively or to divide it later into such parts as 
each wishes to hold, neither desiring outright 
ownership of the whole. Such restraints are 
ancillary to a relationship of joint venture, in the 
nature of partnership, between the parties and 
such promises are not unenforceable if they do 
not otherwise offend the test of reasonableness. 
See Illustration 15 to 8 188. 


Illustrations: 

3. A and B attend an art auction. Both in- 
tend to bid on a valuable painting, but A, desir- 
ing to buy it himself at as low a price as possible, 
pays B $1,000 in return for B's promise to refrain 
from bidding on the painting. B's promise is un- 
reasonably in restraint of trade and is unenforce- 
able on grounds of public policy. The result would 
be the same if the promise were made in connec- 
tion with a private rather than a public sale of the 
painting. 


4. A, B and C, building contractors, make an 
agreement under which they will bid individually 
but each promises to pay to a fund 2 per cent of 
the gross amount ofthe contract price on any suc- 
cessful bid by one of them, the total amount of 
the fund to be divided equally among the three at 
the end of each year. Their promises are unrea- 
sonably in restraint of trade and are unenforce- 
able on grounds of public policy. 
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$ 188. Ancillary Restraints On Competition 


(1) A promise to refrain from competition that imposes a restraint that is 
ancillary to an otherwise valid transaction or relationship is unreasonably in 


restraint of trade if 


(a) the restraint is greater than is needed to protect the promisee’s legitimate 


interest, or 


(b) the promisee’s need is outweighed by the hardship to the promisor and the 


likely injury to the public. 


(2) Promises imposing restraints that are ancillary to a valid transaction or 


relationship include the following: 


(a) a promise by the seller of a business not to compete with the buyer in such 
a way as to injure the value of the business sold; 
(b) a promise by an employee or other agent not to compete with his employer 


or other principal; 


(c) a promise by a partner not to compete with the partnership. 


Comment: 

a. Rule of reason. The rules stated in this 
Section apply to promises not to compete that, 
because they impose ancillary restraints, are not 
necessarily invalid. Subsection (1) restates in 
more detail the general rule of reason of § 186 as 
it applies to such promises. Under this 
formulation the restraint may be unreasonable 
in either of two situations. The first occurs when 
the restraint is greater than necessary to protect 
the legitimate interests of the promisee. The 
second occurs when, even though the restraint is 
not greater than necessary to protect those 
interests, the promisee’s need for protection is 
outweighed by the hardship to the promisor and 
the likely injury to the public. In the second 
situation the court may be faced with a 
particularly difficult task of balancing competing 
interests. No mathematical formula can be 
offered for this process. 

b. Need of the promisee. If a restraint is not 
ancillary to some transaction or relationship that 
gives rise to an interest worthy of protection, the 
promise is necessarily unreasonable under the 
rule stated in the preceding Section. In some 
instances, however, a promise to refrain from 
competition is a natural and reasonable means 
of protecting a legitimate interest of the promisee 
arising out of the transaction to which the 
restraint is ancillary. In those instances the same 
reasons argue for its enforceability as in the case 
of any other promise. For example, competitors 
who are combining their efforts in a partnership 
may promise as part of the transaction not to 
compete with the partnership. Assuming that the 
combination is not monopolistic, such promises, 
reasonable in scope, will be upheld in view of the 
interest of each party as promisee. See Subsection 
(2)(c) and Comment h. (It is assumed in the 
Illustrations to this Section that the 


arrangements are not objectionable on grounds 
other than those that come within its scope.) The 
extent to which the restraint is needed to protect 
the promisee's interests will vary with the nature 
of the transaction. Where a sale of good will is 
involved, for example, the buyer's interest in what 
he has acquired cannot be effectively realized 
unless the seller engages not to act so as 
unreasonably to diminish the value of what he 
has sold. The same is true of any other property 
interest of which exclusive use is part ofthe value. 
See Subsection (2)(a) and Comment f. In the case 
of a post-employment restraint, however, the 
promisee's interest is less clear. Such a restraint, 
in contrast to one accompanying a sale of good 
will, is not necessary in order for the employer to 
get the full value of what he has acquired. Instead, 
it must usually be justified on the ground that 
the employer has a legitimate interest in 
restraining the employee from appropriating 
valuable trade information and customer 
relationships to which he has had access in the 
course of his employment. Arguably the employer 
does not get the full value of the employment 
contract if he cannot confidently give the 
employee access to confidential information 
needed for most efficient performance of his job. 
But it is often difficult to distinguish between 
such information and normal skills of the trade, 
and preventing use of one may well prevent or 
inhibit use of the other. See Subsection (2)(b) and 
Comment g. Because of this difference in the 
interest of the promisee, courts have generally 
been more willing to uphold promises to refrain 
from competition made in connection with sales 
of good will than those made in connection with 
contracts of employment. 

c. Harm to the promisor and injury to the 
public. Even if the restraint is no greater than is 
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needed to protect the promisee’s interest, the 
promisee’s need may be outweighed by the harm 
to the promisor and the likely injury to the public. 
In the case of a sale of a business, the harm caused 
to the seller may be excessive if the restraint 
necessitates his complete withdrawal from 
business; the likely injury to the public may be 
too great if it has the effect of removing a former 
competitor from competition. See Comment f. In 
the case of a post-employment restraint, the harm 
caused to the employee may be excessive if the 
restraint inhibits his personal freedom by 
preventing him from earning his livelihood if he 
quits; the likely injury to the public may be too 
great if it is seriously harmed by the impairment 
of his economic mobility or by the unavailability 
of the skills developed in his employment. See 
Comment g. Not every restraint causes injury to 
the public, however, and even a post-employment 
restraint may increase efficiency by encouraging 
the employer to entrust confidential information 
to the employee. 

d. Extent of the restraint. The extent of the 
restraint is a critical factor in determining its 
reasonableness. The extent may be limited in 
three ways: by type of activity, by geographical 
area, and by time. If the promise proscribes types 
of activity more extensive than necessary to 
protect those engaged in by the promisee, it goes 
beyond what is necessary to protect his legitimate 
interests and is unreasonable. If it covers a 
geographical area more extensive than necessary 
to protect his interests, it is also unreasonable. 
And if the restraint is to last longer than is 
required in light of those interests, taking account 
of such factors as the permanent or transitory 
nature of technology and information, it is 
unreasonable. Since, in any of these cases, the 
restraint is too broad to be justified by the 
promisee’s need, a court may hold it to be 
unreasonable without the necessity of weighing 
the countervailing interests of the promisor and 
the public. What limits as to activity, geographical 
area, and time are appropriate in a particular case 
depends on all the circumstances. As to the 
possibility of divisibility, see § 183. 

e. Examples of ancillary restraints. The rule 
stated in Subsection (1) has its most significant 
applications with respect to the three types of 
promises set out in Subsection (2). In each of 
these situations the promisee may have need for 
protection sufficient to sustain a promise to 
refrain from competition as long as it is 
reasonable in extent. They involve promises by 
the seller of a business, by an employee or agent, 
and by a partner. The list is not an exclusive one 


and there may be other situations in which a valid 
transaction or relationship gives the promisee a 
legitimate interest sufficient to sustain a promise 
not to compete. 

f. Promise by seller of a business. A promise 
to refrain from competition made in connection 
with a sale of a business may be reasonable in 
the light of the buyer’s need to protect the value 
of the good will that he has acquired. In effect, 
the seller promises not to act so as to diminish 
the value of what he has sold. An analogous 
situation arises when the value of a corporation’s 
business depends largely on the good will of one 
or more of the officers or shareholders. In that 
situation, officers or shareholders, either on the 
sale of their shares or on the sale of the 
corporation’s business, may make an enforceable 
promise not to compete with the corporation or 
with the purchaser of its business, just as the 
corporation itself could on sale of its business 
make an enforceable promise to refrain from 
competition. 


Illustrations: 

1. A sells his grocery business to B and as 
part of the agreement promises not to engage in 
a business of the same kind within a hundred 
miles for three years. The business of both A and 
B extends to a radius of a hundred miles, so that 
competition anywhere within that radius would 
harm B's business. The restraint is not more ex- 
tensive than is necessary for B's protection. A's 
promise is not unreasonably in restraint of trade 
and enforcement is not precluded on grounds of 
public policy. 


2. The facts being otherwise as stated in Il- 
lustration 1, neither A's nor B's business extends 
to a radius of a hundred miles. The area fixed is 
more extensive than is necessary for B's protec- 
tion. A's promise is unreasonably in restraint of 
trade and is unenforceable on grounds of public 
policy. As to the possibility of refusal to enforce 
limited to part of the promise, see § 184(2). 


3. A sells his grocery business to B and as 
part of the agreement promises not to engage in 
business of any kind within the city for three 
years. The activity proscribed is more extensive 
than is necessary for B's protection. A's promise 
is unreasonably is restraint of trade and is unen- 
forceable on grounds of public policy. As to the 
possibility of refusal to enforce only part of prom- 
ise, see 8 184(2). 


4. A sells his grocery business to B and as 
part of the agreement promises not to engage in 
a business of the same kind within the city for 
twenty-five years, although B has ample oppor- 
tunity to make A's former good will his own in a 
much shorter period of time. The time fixed is 
longer than is necessary for A's protection. A's 
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promise is unreasonably in restraint of trade and 
is unenforceable on grounds of public policy. As 
to the possibility of refusal to enforce only part of 
the promise, see § 184(2). 


5. A, a corporation, sells its business to B. 
As part of the agreement, C and D, officers and 
large shareholders of A, promise not to compete 
with B within the territory in which A did busi- 
ness for three years. Their promises are not un- 
reasonably in restraint of trade and enforcement 
is not precluded on grounds of public policy. 


g. Promise by employee or agent. The 
employer's interest in exacting from his employee 
a promise not to compete after termination of the 
employment is usually explained on the ground 
that the employee has acquired either 
confidential trade information relating to some 
process or method or the means to attract 
customers away from the employer. Whether the 
risk that the employee may do injury to the 
employer is sufficient to justify a promise to 
refrain from competition after the termination 
ofthe employment will depend on the facts of the 
particular case. Post-employment restraints are 
scrutinized with particular care because they are 
often the product of unequal bargaining power 
and because the employee is likely to give scant 
attention to the hardship he may later suffer 
through loss of his livelihood. This is especially 
so where the restraint is imposed by the 
employer's standardized printed form. Cf. 8 208. 
A line must be drawn between the general skills 
and knowledge ofthe trade and information that 
is peculiar to the employer's business. If the 
employer seeks to justify the restraint on the 
ground of the employee's knowledge of a process 
or method, the confidentiality of that process or 
method and its technological life may be critical. 
The public interest in workable employer- 
employee relationships with an efficient use of 
employees must be balanced against the interest 
in individual economic freedom. The court will 
take account of any diminution in competition 
likely to result from slowing down the 
dissemination of ideas and of any impairment of 
the function of the market in shifting manpower 
to areas of greatest productivity. If the employer 
seeks to justify the restraint on the ground of the 
employee's ability to attract customers, the 
nature, extent and locale of the employee's 
contacts with customers are relevant. A restraint 
is easier to justify if it is limited to one field of 
activity among many that are available to the 
employee. The same is true if the restraint is 
limited to the taking of his former employer's 
customers as contrasted with competition in 
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general. A restraint may be ancillary to a 
relationship although, as in the case of an 
employment at will, no contract of employment 
is involved. Analogous rules apply to restraints 
imposed on agents by their principals. As to the 
duty of an agent not to compete with his principal 
during the agency relationship, see Restatement, 
Second, Agency 88 393, 394. 


Illustrations: 

6. A employs B as a fitter of contact lenses 
under a one-year employment contract. As part 
of the employment agreement, B promises not to 
work as a fitter of contact lenses in the same town 
for three years after the termination of his em- 
ployment. B works for A for five years, during 
which time he has close relationships with A's 
customers, who come to rely upon him. B's con- 
tacts with A's customers are such as to attract 
them away from A. B's promise is not unreason- 
ably in restraint of trade and enforcement is not 
precluded on grounds of public policy. 


7. Aemploys B as advertising manager of his 
retail clothing store. As part of the employment 
agreement, B promises not to work in the retail 
clothing business in the same town for three years 
after the termination of his employment. B works 
for A for five years but does not deal with cus- 
tomers and acquires no confidential trade infor- 
mation in his work. B's promise is unreasonably 
in restraint of trade and is unenforceable on 
grounds of public policy. Compare Illustration 1 
to 8 185. 


8. A employs B as an instructor in his dance 
studio. As part of the employment agreement, B 
promises not to work as a dance instructor in the 
same town for three years after the termination 
of his employment. B works for five years and 
deals directly with customers but does not work 
with any customer for a substantial period of time 
and acquires no confidential information in his 
work. B's promise is unreasonably in restraint of 
trade and is unenforceable on grounds of public 
policy. 


9. A employs B as a research chemist in his 
nationwide pharmaceutical business. As part of 
the employment agreement, B promises not to 
work in the pharmaceutical industry at any place 
in the country for three years after the termina- 
tion of his employment. B works for five years and 
acquires valuable confidential information that 
would be useful to A's competitors and would 
unreasonably harm A's business. B can find em- 
ployment as a research chemist outside of the 
pharmaceutical industry. B's promise is not un- 
reasonably in restraint of trade and enforcement 
is not precluded on grounds of public policy. 


10. A employs B to work with rapidly chang- 
ing technology, some parts of which entail valu- 
able confidential information. As part of the 
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agreement B promises not to work for any com- 
petitor of A for ten years after the termination of 
the employment. The confidential information 
made available to A will probably remain valu- 
able for only a much shorter period. The time fixed 
is longer than is necessary for A's protection. B's 
promise is unreasonably in restraint of trade and 


limited to oral surgery, and does not include den- 
tistry. The activity proscribed is more extensive 
than is necessary for A's protection. B's promise 
is unreasonably in restraint of trade and is unen- 
forceable on grounds of public policy. As to the 
possibility of refusal to enforce only part of the 
promise, see 8 184(2). 


is unenforceable on grounds of public policy. As 
to the possibility of refusal to enforce only part of 
the promise, see § 184(2). 


13. A works for five years as a partner in a 
nationwide firm of accountants. In the partner- 
ship agreement, A promises not to engage in ac- 
counting in any city where the firm has an office 
for three years after his withdrawal from the part- 
nership. The firm has offices in the twenty larg- 
est cities in the United States. A's promise im- 
poses great hardship on him because this area 
includes almost all that in which he could engage 
in a comparable accounting practice. The prom- 
ise is unreasonably in restraint of trade and is 
unenforceable on grounds of public policy. As to 


h. Promise by partner. A rule similar to that 
applicable to an employee or agent applies to a 
partner who makes a promise not to compete that 
is ancillary to the partnership agreement or to 
an agreement by which he disposes of his 
partnership interest. The same is true of joint 
adventurers, who are treated as partners in this 
respect. 


Illustrations: 

11. A, Band C form a partnership to practice 
veterinary medicine in a town for ten years. In 
the partnership agreement, each promises that if, 
on the termination of the partnership, the prac- 
tice is continued by the other two members, he 
will not practice veterinary medicine in the same 
town during its continuance up to a maximum of 
three years. The restraint is not more extensive 
than is necessary for the protection of each 
partner's interest in the partnership. Their prom- 
ises are not unreasonably in restraint of trade and 
enforcement is not precluded on grounds of pub- 
lic policy. 


12. A, an experienced dentist and oral sur- 
geon, takes into partnership B, a younger dentist 
and oral surgeon. In the partnership agreement, 
B promises that, if he withdraws from the part- 
nership, he will not practice dentistry or oral sur- 
gery in the city for three years. Their practice is 


the possibility of refusal to enforce only part of 
the promise, see 8 184(2). 


14. A, a doctor who has a general practice in 
a remote area, takes into partnership B, a younger 
doctor. In the partnership agreement, B promises 
that, ifhe withdraws from the partnership, he will 
not engage in the practice of medicine within the 
area for three years. If B's unavailability in the 
area will be likely to cause injury to the public 
because of the shortage of doctors there, the court 
may determine that B's promise is unreasonably 
in restraint of trade and is unenforceable on 
grounds of public policy. 


15. A and B attend an art auction and each 
plans to bid on a valuable painting. They decide 
to acquire it as a joint venture and each promises 
the other to bid for its purchase jointly and, if 
successful, to deal with it jointly. Their promises 
are not unreasonably in restraint of trade and are 
not unenforceable on grounds of public policy. 


Compare Illustrations 3 and 4 to 8 187. 


Topic 3. Impairment Of Family Relations 


Introductory Note 

The power of individuals by legally enforceable private agreement to alter the incidents of marriage or to 
shape legal relationships within the family has traditionally been regarded as very limited. Moreover, courts 
exercise broad and continuing discretionary powers in cases of separation and divorce with respect to obligations 
of support and custody of children. Disposition of property, on the other hand, is subject to far greater control 
by the parties. 

This area of law is currently one in flux, and the reassessment and change is particularly noticeable in 
connection with the law relating to divorce and to the rights of women. The rules stated in this Topic are intended 
to meet current needs and are therefore illustrative rather than exhaustive in their content and are flexible 
rather than rigid in their statement. They deal with three areas of particular importance: the freedom of unmarried 
persons to marry (8 189), the integrity of the relationship between married persons (§ 190), and the protection 
of custodial rights over children (8 191). In many states this Topic is the subject of important statutory provisions 
that vary the rules stated here. As to similar restraints in the law of property, see Restatement of Property, 
Chapter 32, Provisions in Restraint of Marriage. 
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S 189. Promise In Restraint Of Marriage 
A promise is unenforceable on grounds of public policy if it is unreasonably in 


restraint of marriage. 


Comment: 

a. Rule of reason. Marriage is regarded by the 
common law as of concern to the state as well as 
to the individual, and the freedom of individuals 
to marry should not be impaired except for good 
reason. A promise in restraint of marriage is not 
necessarily unenforceable, but is subject to a rule 
of reason, analogous to that applicable to 
promises in restraint of trade. See 8 186. Here, 
as there, the duration of the restraint and its 
extent, in terms ofthe narrowing of the likely area 
of choice, are important. In order for the restraint 
to be reasonable, it must serve some purpose 
other than that of merely discouraging marriage. 
The most common acceptable purpose is that of 
providing support until marriage. Courts are, 
therefore, relatively tolerant of restraints on 
marriages that condition a promise of support on 
the promisee's not marrying and thereby 
acquiring another provider. Particularly is this 
so when the restraint is imposed by one spouse 
on remarriage by the other spouse, since both the 
close family relationship and the limitation ofthe 
restraint to a subsequent marriage argue in favor 
of enforceability. 


Illustrations: 

1. A pays B, his twenty-one-year-old child, 
$100,000 in return for B's promise not to marry 
for ten years. B's promise is unreasonably in re- 
straint of marriage and is unenforceable on 
grounds of public policy. 


2. A, aman of seventy years, promises B, his 
fifty-year-old unmarried niece, that if she will 
remain in his home as housekeeper and will not 
marry, he will leave her $50,000 in his will. B does 
so until A's death. A's promise is not unreason- 
ably in restraint of marriage and its enforcement 
is not precluded on grounds of public policy. 


3. A and B, who are about to marry, make an 
antenuptial agreement in which A promises B that 
in case of A's death B shall receive a specified in- 
come from A's estate as long as B remains un- 
married. A's promise is not unreasonably in re- 
straint of marriage and its enforcement is not 
precluded on grounds of public policy. 


§ 190. Promise Detrimental To Marital Relationship 

(1) A promise by a person contemplating marriage or by a married person, 
other than as part of an enforceable separation agreement, is unenforceable 
on grounds of public policy if it would change some essential incident of the 
marital relationship in a way detrimental to the public interest in the marriage 
relationship. A separation agreement is unenforceable on grounds of public 
policy unless it is made after separation or in contemplation of an immediate 
separation and is fair in the circumstances. 

(2) A promise that tends unreasonably to encourage divorce or separation is 
unenforceable on grounds of public policy. 


Comment: 

a. Change in essential incident of marital 
relationship. Although marriage is sometimes 
loosely referred to as a “contract,” the marital 
relationship has not been regarded by the 
common law as contractual in the usual sense. 
Many terms of the relationship are seen as largely 
fixed by the state and beyond the power of the 
parties to modify. Two reasons support this view. 
One is that there is a public interest in the 
relationship, and particularly in such matters as 
support and child custody, that makes it 
inappropriate to subject it to modification by the 
parties. Another is that the courts lack workable 
standards and are not an appropriate forum for 


the types of contract disputes that would arise if 
such promises were enforceable. The rule stated 
in Subsection (1) reflects this view by making a 
promise unenforceable if it changes an essential 
incident of marriage in a way detrimental to the 
public interest in the relationship. This rule, 
however, does not prevent persons contemplating 
marriage or married persons from making 
contracts between themselves for the disposition 
of property, since this is not ordinarily regarded 
as an essential incident of the marital 
relationship. Nor does it prevent their making 
contracts for services that are not an essential 
incident of the marital relationship within the 
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rule stated here. But it does, for example, 
preclude them from changing in a way 
detrimental to the public interest in the 
relationship the duty imposed by law on one 
spouse to support the other. Whether a change 
in the duty of support is detrimental in this way 
will depend on the circumstances of each case. 
The presence of an unenforceable promise in an 
otherwise enforceable antenuptial or separation 
agreement does not, of course, necessarily entail 
the unenforceability of the entire agreement. See 
88 183, 184. The principles underlying this 
Section also apply to an agreement under which 
a third person as trustee is to hold sums in trust 
for the other spouse on separation. The rules 
stated in this Section apply only to the relations 
between the parties and do not govern the 
enforceability of promises relating to the duty of 
support owed to children. Even though 
enforcement of a promise is not precluded under 
the rule stated in Subsection (1), it may be 
precluded under the rule stated in Subsection (2). 


Illustration: 

1. A and B, who are about to marry, make an 
antenuptial agreement in which A promises to 
leave their home at any time on notice by B and 
to make no further claims against B, and B prom- 
ises thereupon to pay A $100,000. The promises 
of A and B alter an essential incident of the mari- 
tal relationship in a way detrimental to the pub- 
lic interest in that relationship and are unenforce- 
able on grounds of public policy. 


b. Separation agreements. The policy that 
limits the parties in modifying the marital 
relationship does not apply if that relationship 
has ended. The rule stated in Subsection (1) thus 
does not apply to a promise that is part of an 
enforceable separation agreement. A separation 
agreement, to be enforceable, must be made after 
the parties have separated or when they 
contemplate immediate separation, so that the 
marriage has, in effect, already disintegrated. It 
must also be fair in the circumstances, a matter 
asto which the court may exercise its continuing 
discretionary powers. Separation agreements 
commonly deal with such matters as support and 
are generally enforceable because the parties 
could usually accomplish the same result through 
a judicial separation. They are still subject to the 
rule stated in Subsection (2) if they tend 
unreasonably to encourage divorce. 


Illustration: 

2. À and B, who are married but have de- 
cided to separate, make a separation agreement 
that is fair in the circumstances, in which A prom- 
ises to pay B a stated sum each month in return 


for B's promise to relinquish all other claims to 
support. Although the promises of A and B change 
an essential incident of the marital relationship, 
their enforcement is not for that reason precluded 
on grounds of public policy because they are part 
of a separation agreement. But see Subsection (2) 
and Comment c. 


c. Tending to encourage divorce or 
separation. When persons contemplating 
marriage or married persons seek to determine 
by agreement their rights in the event of a divorce 
or separation, the rule stated in Subsection (2) 
comes into play, along with that stated in 
Subsection (1). See Illustration 2. Because of the 
public interest in the marriage relationship (see 
Comment a), a promise that undermines that 
relationship by tending unreasonably to 
encourage divorce or separation is unenforceable. 
Although the parties are free, if they choose, to 
terminate their relationship under the law 
providing for divorce or separation, a 
commitment that tends unreasonably in this 
direction will not be enforced. Whether a promise 
tends unreasonably to encourage divorce or 
separation in a particular case is a question of 
fact that depends on all the circumstances, - 
including the state of disintegration of the 
marriage at the time the promise is made. A 
promise that merely disposes of property rights 
in the event of divorce or separation does not of 
itself tend unreasonably to encourage either. 


Illustrations: 

3. A, who is married to B, promises to pay B 
$50,000 in return for B's promise to obtain a di- 
vorce. The promises of A and B tend unreason- 
ably to encourage divorce and are unenforceable 
on grounds of public policy. The result does not 
depend on whether or not there are grounds for 
divorce or on whether or not B has performed. 


4. A, who was married to B but has obtained 
a divorce that can possibly be set aside for fraud, 
promises to pay B $50,000 in return for B's prom- 
ise not to attempt to have the divorce set aside. 
The promises of both A and B tend unreasonably 
to encourage divorce and are unenforceable on 
grounds of public policy. The result does not de- 
pend on whether or not B has performed. 


5. A and B, who are about to be married, 
make an antenuptial agreement in which A prom- 
ises that in case of divorce, he will settle 
$1,000,000 on B. A court may decide that, in view 
of the large sum promised, A's promise tends 
unreasonably to encourage divorce and is unen- 
forceable on grounds of public policy. 


6. A, who has begun divorce proceedings 
against B, promises B that if divorce is granted, 
alimony shall be fixed at a stated sum, in return 
for B's agreement to relinquish all other claims 
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disintegration of the marriage relationship, the 


§ 191. Promise Affecting Custody 


Unenforceability On Grounds of Public Policy 


§ 192 


promises of A and B do not tend unreasonably to 
encourage divorce and their enforcement is not 
precluded on grounds of public policy. 


A promise affecting the right of custody of a minor child is unenforceable on 
grounds of public policy unless the disposition as to custody is consistent with 


the best interest of the child. 


Comment: 

a. Rationale. The custody of minor children 
is, like marriage, an important subject of public 
concern. A promise by one entitled to the custody 
ofa minor child to transfer the custody to another 
or not to reclaim custody already transferred to 
another is unenforceable unless it is consistent 
with the child’s best interest. Such promises are 
typically found in separation agreements between 
parents, and the fact that the person to whom 
custody is transferred is a parent is an important, 
although not controlling, factor in showing that 
the transfer is in the interest of the child. Even 
where enforcement of a promise disposing of 
custody is not precluded on grounds of public 
policy, the disposition is still subject to the 
plenary supervision of the court. Similar rules 
apply to visitation rights. 


illustrations: 

1. Aand B, the parents of a child of ten, make 
an otherwise valid separation agreement in which 
A promises to give up custody of the child to B. 
Whether or not A’s promise is enforceable de- 
pends on whether custody by B is consistent with 
the best interest of the child. 


2. A and B, the parents of a child of ten, 
promise to give up custody of the child to C, a 
stranger, in return for C’s promise to support the 
child. The promises of A, B and C affect A’s and 
B’s custody rights in a minor child and unless the 
court finds that these promises are consistent 
with the best interest of the child, they are unen- 
forceable on grounds of public policy. 


Topic 4. Interference With Other Protected Interests 


Introductory Note 

Just as parties are generally free by agreement to impose new duties on each other, they are generally free by 
agreement to modify existing duties that they owe each other as a matter of law. One party can ordinarily, for 
example, contract out of his duty to exercise reasonable care with respect to the other party and thereby exonerate 
himself of liability to him for negligence (§ 195(2). There are, however, important limitations imposed on grounds 
of public policy on the parties’ power to interfere with such duties. He cannot, for example, exonerate himself of 
tort liability for harm caused intentionally or recklessly (§ 195(1)). Other significant limitations relate to a party’s 
duty to refrain from conduct that is tortious (§ 192), including violation of a fiduciary duty (§ 193) or interference 
with a contract (§ 194). These and related rules are collected in this Topic. They are not intended to be exhaustive. 
In many instances legislation, such as the Uniform Commercial Code and consumer protection statutes, prohibits 
derogation from the rights it creates. See also 8 356 on liquidated damages and penalties. 


§ 192. Promise Involving Commission Of A Tort 
A promise to commit a tort or to induce the commission of a tort is 
unenforceable on grounds of public policy. 


Comment: 


a. Scope. A promise to commit a tort is plainly 
unenforceable on grounds of public policy. See 
Illustration 6 and 8 to § 178. So is a promise made 
in return for the commission of a tort or a promise 
to commit a tort. See Illustrations 7, 8 and 9 to 8 
178. The same is true if the act is a tortious 
interference with a third person's interest in 
property. The rule does not, however, apply to 
an agreement made in good faith merely to test 


another's claim to property. See Illustration 17 
to 8178. It is also subject to the rule on excusable 
ignorance stated in 8 180. See Illustration 2 to 8 
180. This Section does not purport to be 
exhaustive and there are other types of conduct, 
involving neither the commission of a tort nor 
the interference with property, that so jeopardize 
an individual's life or freedom as to render 
promises involving them unenforceable on 
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grounds of public policy. See Restatement, 
Second, Torts 88 892-92D. 


Illustrations: 

1. A and B make an agreement under which 
A promises to bring an action against a corpora- 
tion, and have its assets seized, although there is 
no reasonable ground to believe that there is a 
cause of action, for the sole purpose of lowering 
the price of its stock so that B can buy it at an 
advantageous price. A's promise is to commit a 
tort and is unenforceable on grounds of public 
policy. 

2. A makes an agreement with B under which 
A promises that he will excavate a city street with- 
out permission from the city. A's promise is to 
interfere tortiously with an interest in property 
of the city and is unenforceable on grounds of 
public policy. 


b. Promise to indemnify. A promise to 
indemnify another against the consequences of 
his committing a tort is unobjectionable if the 
tortious act is only an undesired possibility and 
the promise does not tend to induce its 
commission. See Illustrations 3 and 4. In some 
circumstances, however, the promise may tend 
to induce the commission of the act. Where this 
is so, itis unenforceable for the same reason as is 
a promise to commit a tort or a promise in return 
for the commission of a tort. See Illustration 5. 


Illustrations: 

3. A, an insurance company, in consideration 
of a premium paid by B, promises to indemnify B 
against liability for injury to the persons or prop- 
erty of others whether caused by B's negligence 
or not. Enforcement of A's promise is not pre- 
cluded on grounds of public policy. 


4. A, a publisher, and B, an author, make an 
agreement for the publication of a book that B is 
about to write. Although it is neither expected nor 
desired that the book will contain false and defa- 
matory matter, A is concerned about that possi- 
bility and requires a bond on which C, a surety 
company, promises to indemnify A for any liabil- 
ity that A may incur for such matter in the book. 
Enforcement of C's promise is not precluded on 
grounds of public policy. 


5. A, the owner of a newspaper, promises B 
that he will publish a statement about C known 
to be false and defamatory if B pays him $10,000 
and furnishes a bond with B as principal and D 
as surety to indemnify A against liability for pub- 
lishing the statement. B's and D's promises on the 
bond tend to induce the commission of a tort and 
are unenforceable on grounds of public policy. 
That A's promise is one to commit a tort and is 
unenforceable on grounds of public policy, see 
Illustration 6 to 8 178. 


§ 193. Promise Inducing Violation Of Fiduciary Duty 
A promise by a fiduciary to violate his fiduciary duty or a promise that tends 
to induce such a violation is unenforceable on grounds of public policy. 


Comment: 

a. Scope. A fiduciary is expected to refrain 
from acting for his private advantage or otherwise 
contrary to the interests of his beneficiary or 
principal in matters affecting the fiduciary 
relation, and he is liable in tort for breach of his 
duty. Restatement, Second, Torts 8 874, cf. 
Restatement, Second, Agency 8 312. A promise 
by a fiduciary to violate his duty as a fiduciary is 
unenforceable on grounds of public policy, as is 
a promise that tends to induce such a violation. 
In an exceptional case, however, a court may 
conclude that the interests of third parties require 
enforcement. See Illustration 18 to 8 178. 
Directors and other officials of a corporation act 
in a fiduciary capacity and are subject to the rule 
stated in this Section. The rule applies by analogy 
to shareholders with reference to their voting 
powers, although it does not preclude agreements 
where the only advantage bargained for is one 
that will accrue to all shareholders through the 


ownership of shares. See Illustration 3. The 
details ofthe duties of various types of fiduciaries 
and the extent to which the beneficiary or 
principal can authorize a fiduciary to bargain for 
private advantages not directly accruing to him 
by virtue of his fiduciary relation are beyond the 
scope of this Restatement. See Restatement, 
Second, Agency 88 387, 393; Restatement, 
Second, Trusts 88 169, 170. If there has been 
effective consent by the beneficiary or principal 
sothat no violation of a fiduciary duty is involved, 
the rule stated in this Section does not apply. In 
determining whether consent is effective, such 
matters as capacity to contract and undue 
influence are taken into account. 


Illustrations: 

1. A, in consulting with B, his lawyer, informs 
B of some facts. Later C promises B $1,000 if B 
will disclose those facts. B discloses them to C. 
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C's promise is one that tends to induce a viola- 
tion of B's fiduciary duty to A and is unenforce- 
able on grounds of public policy. 


2. A sells all of his shares of stock in a corpo- 
ration to B, who pays the price and promises to 
exercise his voting power in accordance with A's 
instructions. B's promise is one to violate a fidu- 


ciary duty and is unenforceable on grounds of 
public policy. 


3. A, B and C, shareholders in a corporation 
who are dissatisfied with the policy of the direc- 
tors, promise each other to vote for other direc- 
tors. Their promises are not ones to violate a fi- 
duciary duty and their enforcement is not pre- 
cluded on grounds of public policy. 


§ 194. Promise Interfering With Contract With Another 
A promise that tortiously interferes with performance of a contract with a third 
person or a tortiously induced promise to commit a breach of contract is 
unenforceable on grounds of public policy. 


Comment: 

a. Scope. Interfering with performance of a 
contract may be a tort. See Restatement, Second, 
Torts § 766. A promise that tortiously interferes 
with performance of a contract with a third 
person is therefore unenforceable on grounds of 
public policy. The same is true of a promise to 
commit a breach of contract that has been 
tortiously induced. The rule stated in this Section 
applies even though the contract interfered with 
is unenforceable because of the Statute of Frauds. 


Illustrations: 

1. Aand B make an agreement under which 
A promises to employ B to work full time and B 
promises to begin to work immediately. As A 
knows, B is under an existing contract of full time 


employment with C. A’s promise tends tortiously 
to interfere with B’s contract with C, and B’s is a 
tortiously induced promise to commit a breach 
of that contract. Both promises are unenforceable 
on grounds of public policy. Compare Illustration 
1 to 8 180. 


2. A induces B, a member of a stock ex- 
change, to make an agreement under which B 
promises to charge A reduced commissions that 
A knows are in violation of the rules of the ex- 
change by which B agreed to be bound when he 
became a member. B’s promise is a tortiously in- 
duced promise to commit a breach of his contract 
with the exchange and is unenforceable on 
grounds of public policy. Compare Illustration 1 
to § 180. 


§ 195. Term Exempting From Liability For Harm Caused Intentionally, Reck- 


lessly Or Negligently 


(1) A term exempting a party from tort liability for harm caused intentionally 
or recklessly is unenforceable on grounds of public policy. 

(2) A term exempting a party from tort liability for harm caused negligently is 
unenforceable on grounds of public policy if 

(a) the term exempts an employer from liability to an employee for injury in 
the course of his employment; 

(b) the term exempts one charged with a duty of public service from liability to 
one to whom that duty is owed for compensation for breach of that duty, or 
(c) the other party is similarly a member of a class protected against the class 
to which the first party belongs. 

(3) A term exempting a seller of a product from his special tort liability for 
physical harm to a user or consumer is unenforceable on grounds of public 
policy unless the term is fairly bargained for and is consistent with the policy 


underlying that liability. 


Comment: 

a. Rationale. The law of torts imposes 
standards of conduct for the protection of others 
against unreasonable risk of harm. One cannot 
exempt himself from such liability for harm that 


is caused either intentionally or recklessly. See 
Restatement, Second, Torts 8 500. (As to the 
possibility that one party's consent may give the 
other a defense under the law of torts, see 


249 


8 195 


RESTATEMENT 2D CONTRACTS 


Cu. 8 


NENNEN a ne 


Restatement, Second, Torts 88 892-92D.) However, a party to a contract can ordinarily exempt himself 


from liability for harm caused by his failure to 
observe the standard of reasonable care imposed 
by the law of negligence. See Restatement, 
Second, Torts § 282. This rule is subject to an 
exception if the other party is a member of a 
protected class. Two examples of this exception 
are widely recognized. First, an employer is not 
permitted to exempt himself from liability to his 
employee for negligently caused injury 
(paragraph (a)). Second, one who is charged with 
a duty of public service, such as a common carrier 
or a public utility, and who undertakes to perform 
it for compensation, is not permitted to exempt 
himself from liability to the one to be served for 
negligent breach of that duty (paragraph (b)). The 
rigor of this rule may, however, be mitigated by 
a fairly bargained for agreement to limit liability 
to a reasonable agreed value in return for a lower 
rate. In most jurisdictions legislation has altered 
the rule in specific situations, usually by 
restricting the power to limit liability. The two 
examples given under Subsection (2) are not 
intended as an exhaustive list of situations in 
which such terms are unenforceable. If, for 
example, a statute imposes a standard of conduct, 
a court may decide on the basis of an analysis of 
the statute, that a term exempting a party from 
liability for failure to conform to that standard is 
unenforceable. See 8 179(a). 


Illustrations: 

1. À, a common carrier, issues a pass to B, 
one of its employees. A term of the pass exempts 
A from liability to B for any injury caused by A's 
negligence. The term is unenforceable on grounds 
of public policy. Enforcement of a similar term in 
a pass given gratuitously to one who is not an 
employee would not be precluded on those 
grounds. 


2. Aterm in an agreement between A, a rail- 
road, and B, an adjacent land owner, exempts A 


from liability to B for fires negligently caused by 
sparks from its engines. Because the term does 
not exempt A from liability for breach of its duty 
of public service, its enforcement is not precluded 
on grounds of public policy. The term would be 
unenforceable on those grounds if it exempted A 
from liability for harm caused either willfully, 
intentionally or recklessly. 


b. Relation to other rules. Language inserted 
by a party in an agreement for the purpose of 
exempting him from liability for negligent 
conduct is scrutinized with particular care and a 
court may require specific and conspicuous 
reference to negligence under the general 
principle that language is interpreted against the 
draftsman. See 8 206. Furthermore, a party's 
attempt to exempt himself from liability for 
negligent conduct may fail as unconscionable. See 
8 208. The rule stated in this Section does not 
apply to an agreement by a third person to 
indemnify a party against liability in tort. The 
effect of a term purporting to exempt a party from 
the consequences of a misrepresentation is 
governed by the rule stated in 8 196. 

c. Strict product liability. One who sells a 
product in a defective condition unreasonably 
dangerous to the user or consumer or to his 
property is subjected to liability for resulting 
physical harm under the rule stated in 
Restatement, Second, Torts 8 402A. In general, 
a term exempting the seller from this liability is 
unenforceable on grounds of public policy. See 
Comment m to Restatement, Second, Torts § 
402A. Subsection (3) states an exception for the 
rare situation in which the term is consistent with 
the policy underlying the liability. This might be 
the case, for example, for a term in a fairly 
negotiated contract between two merchants for 
the sale of an experimental product. Such a term 
would not, however, affect the rights of one who 
was not a party to the contract. 


§ 196. Term Exempting From Consequences Of Misrepresentation 
A term unreasonably exempting a party from the legal consequences of a 
misrepresentation is unenforceable on grounds of public policy. 


Comment: 

a. Rationale. A misrepresentation that induces 
the formation of a contract may have the effect 
of giving the recipient of the misrepresentation 
the power to avoid the contract (§ 164; cf. § 163). 
It may also give him a claim for damages in tort 
(Restatement, Second, Torts chs. 22, 23). 
Sometimes a party to a contract includes 


language to negate or limit these consequences. 
Under the general rules governing the 
interpretation of agreements, such language is 
interpreted wherever reasonable as consistent 
with the representations themselves. See § 
202(5); see also Uniform Commercial Code § 2- 
316(1). To the extent that there is a conflict, 
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however, a party’s attempt unreasonably to Illustration: 

exempt himself, in whole or in part, from the 1. Aand B sign a written agreement contain- 
consequences of his misrepresentation is ing a term precluding B from asserting any mis- 
inoperative. See Uniform Commercial Code § 2- representations made by A. The term is unen- 
316(1). The rule stated in this Section applies to forceable on grounds of public policy with respect 


nedbenudulsntesas ell vas fr to both fraudulent and non-fraudulent misrep- 
audulent resentations. As to the effect of the parol evidence 


Vo MEE Cei A MES Tad rule on prior or contemporaneous non-fraudulent 
i ar p misrepresentations, see Comment b and § 214(d). 
misrepresentation in the first place, such as that . 

disclosing the truth (see § 161). Nor does it apply b. Relation to other rules. The rule stated in 
to language that prevents reliance by the recipient this Section does not alter the effect of an 
on a misrepresentation (see § 167) or that makes integrated agreement on prior agreements under 
his reliance unjustified (see § 172), but such the parol evidence rule (§ 213), which is subject 
language is not effective unless it actually has the to an exception for fraudulent, but not for non- 
asserted effect and is not a mere recital that it fraudulent, misrepresentations (8 214). It does 
does. Furthermore, the parties can limit the time not preclude the possibility that the parties may 
within which a misrepresentation can be effectively limit the remedies that are available 
asserted, as long as the time is a reasonable one. for misrepresentation (see Uniform Commercial 


The rule stated in this Section does not apply to Code J 2-719), as long as ' this is m 
an agreement by a third person to indemnify a unconscionable (8 208). In many situations it will 


party against liability for misrepresentation. be subject to specific statutory provisions, such 
as those governing warranties under the Uniform 


Commercial Code. See Uniform Commercial 
Code 8 2-316. 


Topic 5. Restitution 


Introductory Note 

Of the cases that raise the question of the unenforceability of promises on grounds of public policy, the 
hardest are those in which the promisee has performed and not been paid, but is involved in the wrong with the 
promisor. In deciding whether to enforce the promise, the court faces a dilemma. On the one hand, if it allows 
the promisee to enforce the promise, it lends its aid to the promisee in spite of his involvement in the wrong. On 
the other hand, if it refuses to allow the promisee to enforce the promise, it leaves the benefit that he has conferred 
by performance in the hands of the promisor in spite of his involvement in the wrong. The dilemma is aggravated 
by the general principle that a court will not aid one wrongdoer by granting him restitution of a benefit conferred 
upon the other party, even if the other is also a wrongdoer. See 8 197. But courts have made important exceptions 
to this general principle out of a desire to avoid unjust enrichment, when consistent with other goals. These 
exceptions are set out in the following three sections and relate to claims for restitution by one who would 
otherwise suffer forfeiture that is disproportionate to the contravention of public policy involved (8 197), by one 
who is not equally in the wrong with the other party or is excusably ignorant (8 198), and by one who has 
withdrawn or where the situation is contrary to the public interest (8 199). If a claim for restitution is allowed 
under one of these sections, it is subject to the general rules on restitution stated in 88 370-77. If it is within the 
power of the court to fashion a form of relief in which the benefit conferred on one wrongdoer is transferred, not 
to the other wrongdoer, but to an appropriate and innocent third party, the rules stated in this Topic do not 
prevent it from doing so. As to the effect of public policy on claims in restitution arising out of transactions in 
which no promise within this Chapter is involved, see Restatement of Restitution 8 140. 


§ 197. Restitution Generally Unavailable 
Except as stated in §§ 198 and 199, a party has no claim in restitution for 
performance that he has rendered under or in return for a promise that is 
unenforceable on grounds of public policy unless denial of restitution would 
cause disproportionate forfeiture. 


Comment: 
a. Rationale. In general, ifa court will not,on granting him restitution for performance that he 


grounds of public policy, aid a promisee by has rendered in return for the unenforceable 
enforcing the promise, it will not aid him by promise. Neither will it aid the promisor by 


251 


8 197 


RESTATEMENT 2D CONTRACTS 


Cu. 8 


EN UB 


allowing a claim in restitution for performance 
that he has rendered under the unenforceable 
promise. It will simply leave both parties as it 
finds them, even though this may result in one of 
them retaining a benefit that he has received as 
a result of the transaction. 


Illustrations: 

1. A, the owner of a newspaper, promises B 
that he will publish a statement about C known 
to A and B to be false and defamatory, if B pays 
him $10,000. B pays A $10,000. Since A's prom- 
ise is unenforceable on grounds of public policy 
(8 192), B has no claim in restitution against A. 
See Illustration 6 to 8 178. 


2. A induces B to make an agreement to buy 
goods on credit from A by bribing B's purchasing 
agent. A's bribe tends to induce the agent to vio- 
late his fiduciary duty. A delivers the goods to B. 
Since B's promise to pay the price is unenforce- 
able on grounds of public policy, A has no claim 
in restitution against B. See 8 193 and Illustra- 
tion 14 to 8 178. 


b. Exceptions. Exceptions to the rule denying 
restitution are made in favor of a party who is 
excusably ignorant or is not equally in the wrong 
(8198) and in favor of a party who has withdrawn 
or where the situation is contrary to public policy 
(8 199). These exceptions are dealt with in the 
two sections that follow. In addition, the rule is 
subject to the exception stated in this Section that 
allows restitution in favor of a party who would 
otherwise suffer a forfeiture that is 
disproportionate in relation to the contravention 
of public policy involved. Account will be taken 
of such factors as the extent of the party's 
deliberate involvement in any misconduct, the 
gravity of that misconduct, and the strength of 
the public policy. See 8 178(3). The exception is 
especially appropriate in the case of technical 
rules or regulations that are drawn so that their 
strict application would result in such forfeiture 
if restitution were not allowed. Here, as elsewhere 
in this Restatement, the term “forfeiture” is used 
to refer to the denial of compensation that results 


when the obligee loses his right to the agreed 
exchange after he has relied substantially, as by 
preparation or performance, on the expectation 
of that exchange. See Comment b to § 227 and 
Comment b to § 229. Whether the forfeiture is 
“disproportionate” for the purposes of this 
Section will depend on the extent of that denial 
of compensation as compared with the gravity of 
the public interest involved and the extent of the 
contravention. If the claimant has threatened 
grave social harm, no forfeiture will be 
disproportionate. Restitution under this Section 
is subject to the rules of 88 370-77. 


Illustrations: 

3. A makes an agreement with B to sell to B 
for $10,000 a painting that A, as B knows, has 
already contracted to sell to C. B pays A $5,000 
in advance of delivery. Although B's promise to 
pay the price is unenforceable on grounds of pub- 
lic policy (8 194), denial of restitution would cause 
B disproportionate forfeiture. B has a claim in 
restitution against A for $5,000. 


4. A, a foreign corporation, makes an agree- 
ment with B to sell B goods for $1,000. A delivers 
the goods but does not comply with a state stat- 
ute that prohibits a foreign corporation from do- 
ing business in the state without appointing an 
agent for service of process and provides that con- 
tracts made in violation of the statute are unen- 
forceable. Although B's promise to pay the price 
is unenforceable on grounds of public policy, de- 
nial of restitution would cause A disproportion- 
ate forfeiture. A has a claim in restitution against 
B for the goods or their value to B. 


5. A, a city, makes an agreement with B un- 
der which B is to install traffic signals for 
$50,000. In making the agreement, A fails to 
comply with a state statute that prescribes proce- 
dures for making municipal contracts, so that A's 
promise is unenforceable on grounds of public 
policy. Although B knows this, he installs the sig- 
nals. In determining whether B has a claim in res- 
titution against A for the value of the signals to 
A, the court will consider the extent of the forfei- 
ture that would result from the denial of such a 
claim in relation to the gravity of the public policy 
involved and the extent of the contravention. 


§ 198. Restitution In Favor Of Party Who Is Excusably Ignorant Or Is Not 


Equally In The Wrong 


A party has a claim in restitution for performance that he has rendered under 
or in return for a promise that is unenforceable on grounds of public policy if 
(a) he was excusably ignorant ofthe facts or oflegislation of a minor character, 
in the absence of which the promise would be enforceable, or 

(b) he was not equally in the wrong with the promisor. 
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Comment: 


a. Ignorance of facts or legislation. A party's 
excusable ignorance of facts or of legislation of a 
minor character may enable him to enforce a 
promise that would otherwise be unenforceable 
on grounds of public policy. See 8 180. In the 
alternative, he may have a claim in restitution 
under the rule stated in paragraph (a). In some 
cases, however, he will not be able to enforce the 
promise because the other party is also excusably 
ignorant of the facts or legislation. See Comment 
b to 8 180. In such cases, he is nevertheless 
entitled to restitution under the rule stated in 
paragraph (b). Whether ignorance is excusable 
is governed by the same considerations that apply 
under the rule stated in § 180. Restitution under 
this Subsection is subject to the rules of 88 370- 
ry: 


Illustration: 

1. A, an insurance company, issues a policy 
of fire insurance to B on a building. A state stat- 
ute makes A's promise unenforceable as a wager 
because B has no insurable interest in the build- 
ing. B pays A the premium but neither A nor B 
knows nor has reason to know that B has no le- 
gally insurable interest in the building. Although 
A's promise is unenforceable on grounds of pub- 
lic policy, B was excusably ignorant of the facts 
that make it unenforceable, and B has a claim in 
restitution against A for the amount of the pre- 
mium paid. 


b. Not equally in the wrong. The general rule 
that neither party is entitled to restitution is 
subject to an exception in favor of a party who is 
not equally in the wrong, or as it is sometimes 
said is not in pari delicto, with the party from 
whom he seeks restitution. For the most part, the 
exception is applied in two types of cases. In the 
first, the claimant is regarded as being less in the 
wrong because the public policy is intended to 
protect persons of the class to which he belongs 
and, as a member of that protected class, he is 
regarded as less culpable. See Illustration 2. Even 
if the claimant cannot enforce the promise, he is 
nevertheless entitled to restitution. A claimant 
who can enforce the promise can, in the 
alternative, have restitution on the ground that 


he is not equally in the wrong. See Comment b to 
8 197. In the second type of case, the claimant is 
regarded as being less in the wrong because he 
has been the victim of misrepresentation or 
oppression practiced on him by the other party. 
See Illustration 3. It is not necessary that the 
misrepresentation or oppression be sufficient to 
give a right to avoidance under the rules on 
misrepresentation, duress and undue influence 
stated in Chapter 7. The fact that the other party 
engages in improper transactions as a business 
or that he occupies a special position of trust or 
confidence may be critical. The exception stated 
in paragraph (b) is not usually available to a 
claimant whose misconduct is serious when 
viewed in the light of the threatened social harm. 
However, if the other party's conduct is especially 
reprehensible, the court may decide that it is 
more important to deprive him of his ill-gotten 
gains. This may be so, for example, where he has 
enticed the claimant into the transaction, where 
he has devised a scheme to defraud the claimant, 
or where he engages in the misconduct 
professionally. Restitution under this paragraph 
is subject to the rules stated in 88 370-77. 


Illustrations: 

2. A deposits $1,000 with B on terms that 
both A and B know are prohibited by a state stat- 
ute. Although B’s promise is unenforceable on 
grounds of public policy, if the court decides that 
A belongs to the class of persons that the policy is 
intended to protect and is therefore not equally 
in the wrong with B, it will allow A a claim in res- 
titution against B for $1,000. 


3. A, a lawyer, promises B, an uneducated 
person, that he will attempt to use his personal 
influence with city councilmen to secure the pas- 
sage of an ordinance desired by B, in return for 
B’s promise to pay $5,000 immediately and 
$10,000 if the ordinance is passed. B believes A's 
assurances that the agreement is not improper 
and pays A $5,000. Although A's promise is un- 
enforceable on grounds of public policy, B is not 
equally in the wrong with A because of A's mis- 
representation and B's ignorance. B has a claim 
in restitution against A for $5,000. The result 
does not depend on whether or not A has done 
anything to secure passage of the ordinance. 


§ 199. Restitution Where Party Withdraws Or Situation Is Contrary To Public 


Interest 


A party has a claim in restitution for performance that he has rendered under 
or in return for a promise that is unenforceable on grounds of public policy if 
he did not engage in serious misconduct and 

(a) he withdraws from the transaction before the improper purpose has been 


achieved, or 
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(b) allowance of the claim would put an end to a continuing situation that is 


contrary to the public interest. 


Comment: 

a. Restitution on withdrawal. The rule stated 
in paragraph (a) gives a right of restitution to a 
party, who, after having become involved in an 
improper transaction, withdraws from the 
transaction before the improper purpose has 
been achieved. There are two reasons for giving 
a party such a “time for repentance,” or locus 
poenitentiae, as it is sometimes called. First, the 
rule may encourage a party to abandon an 
improper transaction before the improper 
purpose is carried out. Second, the granting of 
relief may not be regarded as a misuse of official 
authority if the wrongdoer who asks for relief has 
withdrawn in time. To come within the rule, a 
party must actually withdraw by refusing any 
further participation in or benefits from the 
transaction. It is not enough that the achievement 
of the purpose has been prevented by 
circumstances beyond his control. The time when 
an improper purpose has been so substantially 
achieved that withdrawal should no longer give 
a right to restitution depends on the gravity of 
the social harm threatened under the facts of the 
particular case. The exception is not available in 
favor of a party whose misconduct is serious when 
viewed in the light of the threatened social harm. 
Restitution under this Section is subject to the 
rules stated in 88 370-77. 


illustrations: 

1. A, an insurance company, issues a policy 
of fire insurance to B on a building. A state stat- 
ute makes A’s promise unenforceable as a wager 
because B has no legally insurable interest in the 
building. B pays A the premium but, before the 
coverage becomes effective, B notifies A that he 
cancels the policy. Although A’s promise is unen- 
forceable on grounds of public policy, B withdrew 
from the transaction before the improper purpose 
had been achieved. B has a claim in restitution 
against A for the amount of the premium paid. 


2. Alends money to B for the purpose of en- 
abling B to bet on a horse race in return for B’s 
promise to repay it in six months. A state statute 
makes betting on a horse race a crime. Before B 
has made the bet, A tells B that he wants the 
money back so that it will not be used for this 
purpose. Although B’s promise to repay the 
money is unenforceable on grounds of public 
policy (§ 178), A withdrew from the transaction 
before the improper purpose had been achieved. 
A is entitled to restitution from B of the amount 
lent. The result does not depend on whether or 
not B makes the bet. 


3. A, who is engaged in organizing a prize 
contest, promises B that if B pays A $500, A will 
see that B wins a $5,000 automobile in the con- 
test. Although organizing the contest is not itself 
a crime; a state statute makes participation in the 
fraudulent operation of such a contest a crime. B 
pays A $500, but when A demands another $100 
from B, before the contest, B refuses, tells A that 
he does not want the automobile, and demands 
the return of the $500. Although A’s promise that 
B will get an automobile is unenforceable on 
grounds of public policy, B withdrew from the 
transaction before the improper purpose had 
been achieved. B has a claim in restitution against 
A for $500. 


b. Situation against public interest. The 
exception stated in paragraph (b) is applicable 
when the denial of restitution would leave 
property in the hands of one whose control of it 
would be contrary to the public interest, for 
example, because its status would be rendered 
so uncertain as seriously to restrain its alienation. 
The exception may be invoked to recover money 
deposited with a stakeholder under an 
unenforceable wagering agreement. Even after 
the event that is the subject of the wager has 
occurred, either party can claim restitution from 
the stakeholder. The stakeholder is not, however, 
liable to the loser for anything that he pays over 
to the winner before notice by the loser of his 
claim. 


Illustrations: 

4. A and B make a wagering agreement un- 
der which each deposits $1,000 with C, who as a 
stakeholder promises to pay the total sum of 
$2,000 to the winner. Under a state statute it is a 
crime to make such a wager. A wins the wager, 
but before C has paid A, B notifies C that he claims 
restitution. B has a claim in restitution against C 
for $1,000, the amount that he paid C. The result 
is the same even if C pays A after notice from B. 


5. The facts being otherwise as stated in Il- 
lustration 4, C refuses to pay A, although not re- 
quested by B to do so. Although C's promise to 
pay the total sum of $2,000 to A is unenforceable 
on grounds of public policy, A has a claim in res- 
titution against C for $1,000, the amount that he 
paid C. 
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Chapter 9. The Scope Of Contractual Obligations 


Introductory Note 


The typical contract is a bargain—an agreement in which a promise is exchanged for a consideration; in 
atypical cases a promise is binding because of its formal characteristics, because of reliance by the promisee, or 
for some other reason. See § 17. The terms of the agreement or promise to a large extent define the obligation 
created. Certain types of contracts or terms, however, are forbidden or otherwise regulated, and rules of law 
must fill the gap when the parties have not provided for the situation which arises. Where the parties have 
adopted a writing as the final expression of all or part of their agreement, interpretation focuses on the writing, 
and its terms may supersede other manifestations of intention. Whether or not there is a writing, the parties’ 
intention is read in its context, and usages common to the parties are often an important part of the context. 

General rules relating to these matters are stated in this chapter. Bargains unenforceable on grounds of 
public policy, however, are the subject of a separate chapter. See Chapter 8. The scope of a contractual obligation 
may be determined or affected by the meaning of the promise or agreement (Topic 1), by considerations of 
fairness and the public interest (Topic 2), by the adoption of a writing (Topic 3), and by usage (Topic 4). Some 
special rules relating to conditions and their effect on the scope of contractual obligations are stated at the end 
of this Chapter (Topic 5). 

This Chapter analyzes the process of interpreting and applying agreements, stating separately rules with 
respect to various aspects of the process. Such a separate statement may convey an erroneous impression of the 
psychological reality of the judicial process in which many elements are typically combined in a single ruling. 
Nevertheless, where evidence of an oral term is excluded in an action based on a written agreement with simply 
the imprecise explanation that “the writing speaks for itself,” the ruling, when analyzed, may sum up the following 
determinations: the contract was integrated (§ 209); the integration was complete (§ 210); the oral term is 
inconsistent with the written agreement, is within its scope, does not bear on its interpretation, and would not 
naturally be omitted from the writing (§§ 213-16). 


Topic 1. The Meaning Of Agreements 


§ 200. Interpretation Of Promise Or Agreement 
Interpretation of a promise or agreement or a term thereof is the ascertainment 
of its meaning. 


Comment: 


a. Formation of contract. Questions of 
interpretation arise in determining whether there 
is a contract as well as in determining rights and 
duties under a contract. Chapter 3 states rules 
applicable in determining whether the parties 
have manifested the mutual assent necessary to 
a contract enforceable as a bargain. The rules 
stated in the present Topic overlap with those 
rules, but also apply where the making of a 
contract is not disputed. 

b. Manifestation of intention. As is made clear 
in Chapter 3, particularly §§ 17-20, the intention 
of a party that is relevant to formation of a 
contract is the intention manifested by him rather 
than any different undisclosed intention. The 
definitions of “promise,” “agreement,” and “term” 
in §§ 2, 3 and 5 also refer to “manifestation of 


intention.” It follows that the meaning of the 
words or other conduct of a party is not 
necessarily the meaning he expects or 
understands. He is not bound by a meaning 
unless he has reason to know of it, but the 
expectation and understanding of the other party 
must also be taken into account. See § 201. 

c. Interpretation and legal operation. 
Interpretation is not a determination of the legal 
effect of words or other conduct. Properly 
interpreted, an agreement may not be 
enforceable as a contract, or a term such as a 
promise to pay a penalty may be denied legal 
effect, or it may have a legal effect different from 
that agreed upon, as in a case of employment at 
less than a statutory minimum wage. 
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§ 201. Whose Meaning Prevails 


(1) Where the parties have attached the same meaning to a promise or 
agreement or aterm thereof, it is interpreted in accordance with that meaning. 
(2) Where the parties have attached different meanings to a promise or 
agreement or a term thereof, it is interpreted in accordance with the meaning 
attached by one of them if at the time the agreement was made 

(a) that party did not know of any different meaning attached by the other, and 
the other knew the meaning attached by the first party; or 

(b) that party had no reason to know of any different meaning attached by the 
other, and the other had reason to know the meaning attached by the first party. 
(3) Except as stated in this Section, neither party is bound by the meaning 
attached by the other, even though the result may be a failure of mutual assent. 


Comment: 

a. The meaning of words. Words are used as 
conventional symbols of mental states, with 
standardized meanings based on habitual or 
customary practice. Unless a different intention 
is shown, language is interpreted in accordance 
with its generally prevailing meaning. See § 
202(3). Usages of varying degrees of generality 
are recorded in dictionaries, but there are 
substantial differences between English and 
American usages and between usages in different 
parts of the United States. Differences of usage 
also exist in various localities and in different 
social, economic, religious and ethnic groups. All 
these usages change over time, and persons 
engaged in transactions with each other often 
develop temporary usages peculiar to themselves. 
Moreover, most words are commonly used in 
more than one sense. 

b. The problem of context. Uncertainties in the 
meaning of words are ordinarily greatly reduced 
by the context in which they are used. The same 
is true of other conventional symbols, and the 
meaning of conduct not used as a conventional 
symbol is even more dependent on its setting. But 
the context of words and other conduct is seldom 
exactly the same for two different people, since 
connotations depend on the entire past 
experience and the attitudes and expectations of 
the person whose understanding is in question. 
In general, the context relevant to interpretation 
of a bargain is the context common to both 
parties. More precisely, the question of meaning 
in cases of misunderstanding depends on an 
inquiry into what each party knew or had reason 
to know, as stated in Subsections (2) and (3). See 
§ 20 and Illustrations. Ordinarily a party has 
reason to know of meanings in general usage. 

c. Mutual understanding. Subsection (1) 
makes it clear that the primary search is for a 
common meaning of the parties, not a meaning 
imposed on them by the law. To the extent that a 
mutual understanding is displaced by 


government regulation, the resulting obligation 
does not rest on “interpretation” in the sense used 
here. The objective of interpretation in the 
general law of contracts is to carry out the 
understanding of the parties rather than to 
impose obligations on them contrary to their 
understanding: “the courts do not make a 
contract for the parties.” Ordinarily, therefore, 
the mutual understanding of the parties prevails 
even where the contractual term has been defined 
differently by statute or administrative 
regulation. But parties who used a standardized 
term in an unusual sense obviously run the risk 
that their agreement will be misinterpreted in 
litigation. 


Illustrations: 

1. A and B agree that A will sell goods to B 
*f.o.b." the place of destination. Prior correspon- 
dence shows that the price has been adjusted on 
the assumption that B's insurance policies will 
cover the goods during shipment. Notwithstand- 
ing the normal meaning of the "f.o.b." term de- 
clared in Uniform Commercial Code 8 2-319, it 
may be found that the parties have "otherwise 
agreed" under that section and that B bears the 
risk in transit. 


2. A signs a negotiable promissory note pay- 
able to B's order, and C signs his name on the back 
without more. Under Uniform Commercial Code 
8 3-402, C's signature is an indorsement, and evi- 
dence of a contrary understanding is not admis- 
sible except for the purpose of reformation of the 
instrument. This conclusion does not rest on in- 
terpretation of the writing. 


3. A agrees to sell beerto B at a specified price 
per barrel. At the time ofthe agreement both par- 
ties and others in their trade use as standard bar- 
rels wooden barrels which originally hold 31 gal- 
lons and hold less as they continue in use. A stat- 
ute defines a barrel as 31 1/2 gallons. The statute 
does not prevent interpretation of the agreement 
as referring to the barrels in use. 
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d. Misunderstanding. Subsection (2) follows 
the terminology of 8 20, referring to the 
understanding of each party as the meaning 
"attached" by him to a term of a promise or 
agreement. Where the rules stated in Subsections 
(1) and (2) do not apply, neither party is bound 
by the understanding ofthe other. The result may 
be an entire failure of agreement or a failure to 
agree as to a term. There may be a binding 
contract despite failure to agree as to a term, if 
the term is not essential or if it can be supplied. 
See 8 204. In some cases a party can waive the 
misunderstanding and enforce the contract in 
accordance with the understanding of the other 


party. 


§ 202. Rules In Aid Of Interpretation 


Illustrations: 

4. A agrees to sell and B to buy a quantity of 
eviscerated “chicken.” A tenders “stewing 
chicken" or “fowl”; B rejects on the ground that 
the contract calls for “broilers” or “fryers.” Each 
party makes a claim for damages against the 
other. It is found that each acted in good faith and 
that neither had reason to know of the difference 
in meaning. Both claims fail. 


5. A orders goods from B, using A's standard 
form. B acknowledges the order, using his own 
standard form. Each form provides that no terms 
are agreed to except those on the form and that 
the other party agrees to the form. One form con- 
tains an arbitration clause; the other does not. The 
goods are delivered and paid for. Later a dispute 
arises as to their quality. There is no agreement 
to arbitrate the dispute. 


(1) Words and other conduct are interpreted in the light of all the 
circumstances, and if the principal purpose of the parties is ascertainable it is 
given great weight. 

(2) A writing is interpreted as a whole, and all writings that are part of the 
same transaction are interpreted together. 

(3) Unless a different intention is manifested, 

(a) where language has a generally prevailing meaning, it is interpreted in 
accordance with that meaning; 

(b) technical terms and words of art are given their technical meaning when 
used in a transaction within their technical field. 

(4) Where an agreement involves repeated occasions for performance by either 
party with knowledge of the nature of the performance and opportunity for 
objection to it by the other, any course of performance accepted or acquiesced 
in without objection is given great weight in the interpretation of the 
agreement. 

(5) Wherever reasonable, the manifestations of intention of the parties to a 
promise or agreement are interpreted as consistent with each other and with 


any relevant course of performance, course of dealing, or usage of trade. 


Comment: 

a. Scope of special rules. The rules in this 
Section are applicable to all manifestations of 
intention and all transactions. The rules are 
general in character, and serve merely as guides 
in the process of interpretation. They do not 
depend upon any determination that there is an 
ambiguity, but are used in determining what 
meanings are reasonably possible as well as in 
choosing among possible meanings. 

b. Circumstances. The meaning of words and 
other symbols commonly depends on their 
context; the meaning of other conduct is even 
more dependent on the circumstances. In 
interpreting the words and conduct of the parties 
to a contract, a court seeks to put itself in the 
position they occupied at the time the contract 
was made. When the parties have adopted a 


writing as a final expression of their agreement, 
interpretation is directed to the meaning of that 
writing in the light of the circumstances. See 88 
209, 212. The circumstances for this purpose 
include the entire situation, as it appeared to the 
parties, and in appropriate cases may include 
facts known to one party of which the other had 
reason to know. See 8 201. 


Illustrations: 

1. A contracts with B to do concrete work on 
a bridge, to be paid for according to "the number 
of square yards of concrete surface included in 
the bridge deck." An estimate included in the pro- 
posal for bids and an estimate submitted by A to 
B after award are shown to have been based on 
the top surface only, not including the side and 
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bottom surfaces. On a finding that this was the 
mutual understanding, the contract is to be so 
interpreted. 


2. In a written agreement between A and B 
itis stated that B owns half of the stock of C Com- 
pany, that ^A has rendered valuable services to C 
Company for which B desires to compensate A in 
the sum of $25,000 payable in the manner here- 
inafter set forth," and that B will pay A *one-half 
of all money received from C Company, such as 
dividends, or profits until A has been paid the said 
amount of $25,000." It is shown that the written 
agreement was executed after the services were 
rendered, that there was no prior explicit under- 
standing that A would be compensated, and that 
before signing the written agreement A and B 
orally agreed that the $25,000 was to be a “bo- 
nus out of B's profit," “double or nothing," “a 
gamble." The written agreement is to be inter- 
preted in accordance with the oral agreement. 


c. Principal purpose. The purposes of the 
parties to a contract are not always identical; 
particularly in business transactions, the parties 
often have divergent or even conflicting interests. 
But up to a point they commonly join in a 
common purpose of attaining a specific factual 
or legal result which each regards as necessary 
to the attainment of his ultimate purposes. 
Moreover, one party may know or have reason 
to know the purpose of the other and thus that 
his meaning is one consistent with that purpose. 
Determination that the parties have a principal 
purpose in common requires interpretation, but 
if such a purpose is disclosed further 
interpretation is guided by it. Even language 
which is otherwise explicit may be read with a 
modification needed to make it consistent with 
such a purpose. 


Illustrations: 

3. A promises B as follows: “In consideration 
of your supplying my nephew C with china and 
earthenware during the coming year, I guarantee 
the payment of any bills you may draw on him on 
account thereof to the amount of $200." C is en- 
gaged in the business of selling such goods. B sells 
C $2,000 of china during the year and draws bills 
for their price in varying amounts. C pays $1,000 
and then defaults. A's promise is to be interpreted 
as a continuing undertaking, not limited to the 
first $200 of purchases. 


4. A agrees with his divorced wife B and C, 
trustee, to pay to C $1,200 each year for the ben- 
efit of D, the 10-year-old son of A and B, until D 
enters college, and to pay $2,200 each year for 
the period of D's higher education but not more 
than four years. At age 19 D completes high school 
and is inducted into the army. Upon a finding that 
the main purpose of the agreement is to provide 


for D's maintenance and education, the agree- 
ment is to be interpreted as not requiring pay- 
ments during D's military service. 


d. Interpretation of the whole. Meaning is 
inevitably dependent on context. A word changes 
meaning when it becomes part of a sentence, the 
sentence when it becomes part of a paragraph. A 
longer writing similarly affects the paragraph, 
other related writings affect the particular 
writing, and the circumstances affect the whole. 
Where the whole can be read to give significance 
to each part, that reading is preferred; if such a 
reading would be unreasonable, a choice must be 
made. See 8 203. To fit the immediate verbal 
context or the more remote total context 
particular words or punctuation may be 
disregarded or supplied; clerical or grammatical 
errors may be corrected; singular may be treated 
as plural or plural as singular. 


Illustrations: 

5. A written agreement between A and B for 
the exchange of real estate provides that A and B 
will each pay a $200 commission to C, a broker, 
“upon the signing of this agreement by both par- 
ties hereto." The last sentence of the agreement 
states, ^The commission being due and payable 
upon the transfer of the properties." It is shown 
that A refused to sign the agreement until the last 
sentence was added. The agreement is to be in- 
terpreted to make the commission due only when 
both the signing and the transfer take place. 


6. A agrees to appoint B exclusive distribu- 
tor in a specified area for a new product to be 
manufactured by A, and B agrees to use his best 
efforts to promote sale of the product. The writ- 
ten agreement includes an initial retail price list 
and a provision that A will sell to B at the lowest 
price and highest discount it gives to any distribu- 
tor. Whether the parties intend to be bound be- 
fore any other distributor is appointed or any 
price fixed is a question of the meaning of the 
entire agreement in its context. If they do, the 
agreement has the effect of an agreement to sell 
at a reasonable price at the time for delivery. See 
Uniform Commercial Code 8 2-305. 


7. A contracts in writing to build a house for 
B according to specifications, and C, a surety com- 
pany, guarantees A's performance. After comple- 
tion and acceptance the house and its contents 
are damaged by hot water because of defective 
work by the plumbing and heating subcontrac- 
tor. In determining the responsibility of A and C, 
the contract, specifications and surety bond are 
to be read together. 


e. General usage. In the United States the 
English language is used far more often in a sense 
which would be generally understood throughout 
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the country than in a sense peculiar to some 
locality or group. In the absence of some contrary 
indication, therefore, English words are read as 
having the meaning given them by general usage, 
if there is one. This rule is a rule of interpretation 
in the absence of contrary evidence, not a rule 
excluding contrary evidence. It may also yield to 
internal indications such as inconsistency, 
absurdity, or departure from normal grammar, 
punctuation, or word order. 


Illustrations: 

8. A issues to B a fire insurance policy cov- 
ering lumber stored in “sheds.” In the absence of 
contrary indication, lumber in the basement of a 
two-story warehouse is not covered. 


9. A leases restaurant premises to B. The 
lease provides that A will pay for electricity and 
that B will *pay for gas or fuel used in the prepa- 
ration of food." In the absence of contrary indi- 
cation, “fuel” should be read not to include elec- 
tricity. 

f. Technical terms. Parties to an agreement 
often use the vocabulary of a particular place, 
vocation or trade, in which new words are coined 
and common words are assigned new meanings. 
But technical terms are often misused, and it may 
be shown that a technical word or phrase was 
used in a non-technical sense. Moreover, the 
same word may have a variety of technical and 
other meanings. “Mules” may mean animals, 
shoes or machines; a “ram” may mean an animal 
or a hydraulic ram; “zebra” may refer to a 
mammal, a butterfly, a lizard, a fish, a type of 
plant, tree or wood, or merely to the letter “Z”. 


Illustrations: 

10. The facts being otherwise as stated in Il- 
lustration 9, there is a local usage in the restau- 
rant trade that “fuel” includes electricity used in 
cooking. In the absence of contrary indication, 
“fuel” may be read in accordance with the usage. 
But a provision in the lease that if B installs a new 
electric range he will also install a special meter 
and pay for electricity used by the range would 
show that the parties did not adopt the local us- 
age. 


11. A contract for the sale of horsemeat 
scraps calls for “minimum 50% protein.” As both 
parties know, by a usage of the business in which 
they are engaged, 49.5 per cent is treated as the 
equivalent of 50 per cent. The contract is to be 
interpreted in accordance with the usage. 


The Scope Of Contractual Obligations 


§ 202 


g. Course of performance. The parties to an 
agreement know best what they meant, and their 
action under it is often the strongest evidence of 
their meaning. But such “practical construction” 
is not conclusive of meaning. Conduct must be 
weighed in the light of the terms of the agreement 
and their possible meanings. Where it is 
unreasonable to interpret the contract in 
accordance with the course of performance, the 
conduct of the parties may be evidence of an 
agreed modification or of a waiver by one party. 
See Uniform Commercial Code § 2-208. Or there 
may be simply a mistake which should be 
corrected. The rule of Subsection (4) does not 
apply to action on a single occasion or to action 
of one party only; in such cases the conduct of a 
party may be evidence against him that he had 
knowledge or reason to know of the other party’s 
meaning, but self-serving conduct is not entitled 
to weight. 


Illustrations: 

12. A discloses to B a secret formula for an 
antiseptic liquid and B agrees to pay monthly roy- 
alties based on amounts sold. Fifty years later the 
formula has been published in medical journals. 
After continuing to pay for 25 years more, B con- 
tends that the duty to pay royalties ended when 
the formula ceased to be secret. B's conduct 
strongly negates the contention. 


13. Several railroads agree in writing to share 
working expenses and taxes of X, another rail- 
road, on a ^wheelage basis." For several years they 
pay shares in proportion to their stock ownership 
in the other railroad. Then all but one agree that 
they have been mistaken and that future pay- 
ments will be made on a basis of use of X's physi- 
cal properties. Stock ownership is so plainly un- 
related to any possible meaning of ^wheelage" that 
the course of performance does not support an 
interpretation of “wheelage basis" as requiring 
payments in proportion to stock ownership. 


h. Preference for consistency. Subsection (5) 
states a rule fairly implied in Subsections (1) and 
(2); words and conduct are interpreted in the 
light of the circumstances, and writings are 
interpreted as a whole. A meaning consistent with 
all the circumstances is preferred to a meaning 
which requires that part of the context be 
disregarded. But the parties may have agreed to 
displace normal meanings, may have modified a 
prior understanding, or may have agreed to 
confusing or self-contradictory terms. They may 
even have entirely failed to agree, though each 
thought there was an agreement. See 88 20, 201. 
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$ 203. Standards Of Preference In Interpretation 


In the interpretation of a promise or agreement or a term thereof, the following 
standards of preference are generally applicable: 

(a) an interpretation which gives a reasonable, lawful, and effective meaning 
to all the terms is preferred to an interpretation which leaves a part 
unreasonable, unlawful, or of no effect; 

(b) express terms are given greater weight than course of performance, course 
of dealing, and usage of trade, course of performance is given greater weight 
than course of dealing or usage of trade, and course of dealing is given greater 
weight than usage of trade; 

(c) specific terms and exact terms are given greater weight than general 
language: 

(d) separately negotiated or added terms are given greater weight than 
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standardized terms or other terms not separately negotiated. 


Comment: 

a. Scope. The rules of this Section are 
applicable to all manifestations of intention and 
all transactions. They apply only in choosing 
among reasonable interpretations. They do not 
override evidence of the meaning of the parties, 
but aid in determining meaning or prescribe legal 
effect when meaning is in doubt. 

b. Superfluous terms. Since an agreement is 
interpreted as a whole, it is assumed in the first 
instance that no part of it is superfluous. The 
parties may of course agree to supersede prior 
manifestations of intention; indeed, this is the 
normal effect of an integrated agreement. See § 
213. But, particularly in cases of integrated 
agreements, terms are rarely agreed to without 
reason. Where an integrated agreement has been 
negotiated with care and in detail and has been 
expertly drafted for the particular transaction, an 
interpretation is very strongly negated if it would 
render some provisions supertluous. On the other 
hand, a standard form may include provisions 
appropriate only to some of the transactions in 
which the form is to be used; or the form may be 
used for an inappropriate transaction. Even 
agreements tailored to particular transactions 
sometimes include overlapping or redundant or 
meaningless provisions. 

The preference for an interpretation which 
gives meaning to every part of an agreement does 
not mean that every part is assumed to have legal 
consequences. Parties commonly direct their 
attention to performance rather than breach, and 
it is enough that each provision has meaning to 
them as a guide to performance. Stipulations 
against particular legal consequences are not 
uncommon. Thus it is not unusual to define the 
intended performance with precision and then 
to provide for tolerances within which variation 
is permitted. See Uniform Commercial Code § 2- 
508(2). 


c. Unreasonable and unlawful terms. In the 
absence of contrary indication, it is assumed that 
each term of an agreement has a reasonable 
rather than an unreasonable meaning, and that 
the agreement is intended to be lawful rather than 
unconscionable, fraudulent or otherwise illegal. 
But parties are free to make agreements which 
seem unreasonable to others, and circumstances 
may show that even an agreement innocent on 
its face has an illegal purpose. The search is for 
the manifested intention of the parties. If a term 
or a contract is unconscionable or otherwise 
against public policy, it should be dealt with 
directly rather than by spurious interpretation. 
See § 208 and Uniform Commercial Code § 2- 
302 and Comment. 


illustration: 

1. A licenses B to manufacture pipes under 
A's patents, and B agrees to pay “a royalty of 50 
cents per 1,000 feet for an output of 5,000,000 
or less feet per year, and for an output of over 
5,000,000 feet per year at the rate of 30 cents 
per thousand feet." The 50 cent rate is payable on 
the first 5,000,000 feet, the 30 cent rate only on 
the excess. The more literal reading is unreason- 
able, since it would involve a smaller payment for 
6,000,000 feet than for 4,000,000 feet. 


d. Priority of express terms. Just as parties to 
agreements often depart from general usage as 
tothe meaning of words or other conduct, so they 
may depart from a usage of trade. Similarly, they 
may change a pattern established by their own 
prior course of dealing. Their meaning in such 
cases is ordinarily to be ascertained as a fact; no 
penalty is attached by the law of contracts to their 
failure to conform to the usages of others or to 
their own prior usage. Course of performance 
may establish meaning, or it may show mistake 
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or oversight or modification or waiver. See § 202. 
The priorities stated in Subsection (b) are those 
stated in Uniform Commercial Code 88 1-205 and 
2-208, rephrased to fit the different context of the 
Restatement. 

e. General and specific terms. People 
commonly use general language without a clear 
consciousness of its full scope and without 
awareness that an exception should be made. 
Attention and understanding are likely to be in 
better focus when language is specific or exact, 
and in case of conflict the specific or exact term 
is more likely to express the meaning of the parties 
with respect to the situation than the general 
language. If the specific or exact can be read as 
an exception or qualification of the general, both 
are given some effect, in accordance with the rule 
stated in Subsection (a). Compare Uniform 
Commercial Code § 2-317. But the rule yields to 
manifestation of a contrary intention. 

f. Superseded standard terms. The rule stated 
in Subsection (d) has frequent application in cases 
of standardized documents. Printed forms are 
often misused, and there may be a question 
whether the parties manifested assent to a printed 
term on a writing. A printed provision that is 
clearly part of an integrated contract is normally 
to be interpreted as consistent with other terms, 
but in cases of inconsistency a handwritten or 
typewritten term inserted in connection with the 
particular transaction ordinarily prevails. 
Similarly, a typewritten term may be superseded 
by drawing a line through it, modified by 
interlineation, or controlled by an inconsistent 
handwritten insertion in another part of the 
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agreement. It is sometimes said generally that 
handwritten terms control typewritten and 
printed terms, and typewritten control printed. 
See Uniform Commercial Code § 3-118(b); 
compare $ 2-316(1) (disclaimer of express 
warranty), § 3-110(3) (instrument payable both 
to order and to bearer). But the rule yields to 
manifestation of a contrary intention. 


Illustrations: 

2. À, an agent of C, authorized to make con- 
tracts for C, writes a letter to B beginning "We 
offer," and stating a proposal in detailed and clear 
language, signed “C by A, Agent." At the bottom 
of the office stationery which A uses for the offer 
there is printed ^All contracts and orders taken 
are subject to the approval of the executive of- 
fice." A portion of the letter is typed over a por- 
tion of this printing. A jury's finding that the 
printed words were not part of the letter and that 
it is therefore an offer will not be set aside. 


3. A charter party contains the printed pro- 
vision “vessel to have turn in loading.” There is 
written below this, “vessel to be loaded promptly." 
The printed and written provisions are given the 
consistent meaning that the vessel shall take its 
turn in loading, though this involves consider- 
able delay, but when its turn arrives, the vessel 
shall be loaded promptly. 


4. A's agent B draws checks on the C bank, 
imprinting the amounts with perforations made 
by a check writing machine. The amounts are also 
handwritten in figures. In case of conflict, since 
the perforated amounts are more difficult to al- 
ter, they control the handwritten figures. See Uni- 
form Commercial Code 8 3-118(b), (c). 


8 204. Supplying An Omitted Essential Term 
When the parties to a bargain sufficiently defined to be a contract have not 
agreed with respect to a term which is essential to a determination of their 
rights and duties, a term which is reasonable in the circumstances is supplied 


by the court. 


Comment: 

a. Scope; relation to other rules. This Section 
states a principle governing the legal effect of a 
binding agreement. The supplying of an omitted 
term is not technically interpretation, but the two 
are closely related; courts often speak of an 
"implied" term. In many common situations the 
principle has been elaborated in more detailed 
rules, applicable unless otherwise agreed. See the 
rules on the effect of failure of performance stated 
in $8 231-49 and the rules on impossibility and 
frustration stated in Chapter 11, and compare $8 
158 and 272, regarding the supplying of terms in 
cases of mistake and impracticability or 


frustration. A similar principle is often applicable 
in determining whether the terms of an 
agreement are sufficiently certain to constitute 
a contract. See $8 33, 34. In both situations the 
supplying of an omitted term may resemble or 
overlap interpretation (see 8 200) or the effect 
given to usage (see 88 219-23). 

b. How omission occurs. The parties to an 
agreement may entirely fail to foresee the 
situation which later arises and gives rise to a 
dispute; they then have no expectations with 
respect to that situation, and a search for their 
meaning with respect to it is fruitless. Or they 
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a 


may have expectations but fail to manifest them, 
either because the expectation rests on an 


assumption which is unconscious or only partly. 


conscious, or because the situation seems to be 
unimportant or unlikely, or because discussion 
of it might be unpleasant or might produce delay 
or impasse. 

c. Interpretation and omission. Interpretation 
may be necessary to determine that the parties 
have not agreed with respect to a particular term, 
but the supplying of an omitted term is not within 
the definition of interpretation in 8 200. Where 
there is tacit agreement or a common tacit 
assumption or where a term can be supplied by 
logical deduction from agreed terms and the 
circumstances, interpretation may be enough. 
But interpretation may result in the conclusion 
that there was in fact no agreement on a 
particular point, and that conclusion should be 
accepted even though the omitted term could be 
supplied by giving agreed language a meaning 
different from the meaning or meanings given it 
by the parties. 

d. Supplying a term. The process of supplying 
an omitted term has sometimes been disguised 
as a literal or a purposive reading of contract 
language directed to a situation other than the 
situation that arises. Sometimes it is said that the 
search is for the term the parties would have 
agreed to if the question had been brought to 
their attention. Both the meaning of the words 
used and the probability that a particular term 
would have been used if the question had been 
raised may be factors in determining what term 
is reasonable in the circumstances. But where 
there is in fact no agreement, the court should 
supply a term which comports with community 
standards of fairness and policy rather than 
analyze a hypothetical model of the bargaining 
process. Thus where a contract calls for a single 


performance such as the rendering of a service 
or the delivery of goods, the parties are most 
unlikely to agree explicitly that performance will 
be rendered within a *reasonable time;" but if no 
time is specified, a term calling for performance 
within a reasonable time is supplied. See Uniform 
Commercial Code 88 1-204, 2-309(1). Similarly, 
where there is a contract for the sale of goods but 
nothing is said as to price the price is a reasonable 
price at the time for delivery. See Uniform 
Commercial Code 8 2-305. 

e. Effect of the parol evidence rule. The fact 
that an essential term is omitted may indicate 
that the agreement is not integrated or that there 
is partial rather than complete integration. In 
such cases the omitted term may be supplied by 
prior negotiations or a prior agreement. See 8 216. 
But omission of a term does not show 
conclusively that integration was not complete 
and a completely integrated agreement, if 
binding, discharges prior agreements within its 
scope. See 8 213. Where there is complete 
integration and interpretation of the writing 
discloses a failure to agree on an essential term, 
evidence of prior negotiations or agreements is 
not admissible to supply the omitted term, but 
such evidence may be admissible, if relevant, on 
the question of what is reasonable in the 
circumstances. 


Illustration: 

1. A and his wife convey their ranch to A's 
sister and her husband, reserving an option to 
repurchase. The parties agree orally that the prop- 
erty will be kept in the family, but the deed says 
nothing as to assignment of the option. If the deed 
is found to be a partial integration, the oral agree- 
ment is effective to show that the option is not 
assignable. If the deed is found to be a complete 
integration, the oral agreement is discharged and 
the option is assignable. 
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Topic 2. Considerations Of Fairness And The Public Interest 


§ 205. Duty Of Good Faith And Fair Dealing 


Every contract imposes upon each party a duty of good faith and fair dealing 
in its performance and its enforcement. 


Comment: 

a. Meanings of "good faith." Good faith is 
defined in Uniform Commercial Code 8 1-201(19) 
as “honesty in fact in the conduct or transaction 
concerned.” “In the case of a merchant” Uniform 
Commercial Code § 2-103(1)(b) provides that 
good faith means “honesty in fact and the 
observance of reasonable commercial standards 
of fair dealing in the trade.” The phrase “good 
faith” is used in a variety of contexts, and its 
meaning varies somewhat with the context. Good 
faith performance or enforcement of a contract 
emphasizes faithfulness to an agreed common 
purpose and consistency with the justified 
expectations of the other party; it excludes a 
variety of types of conduct characterized as 
involving “bad faith” because they violate 
community standards of decency, fairness or 
reasonableness. The appropriate remedy for a 
breach of the duty of good faith also varies with 
the circumstances. 

b. Good faith purchase. In many situations a 
good faith purchaser of property for value can 
acquire better rights in the property than his 
transferor had. See, e.g., § 342. In this context 
“good faith” focuses on the honesty of the 
purchaser, as distinguished from his care or 
negligence. Particularly in the law of negotiable 
instruments inquiry may be limited to “good 
faith” under what has been called “the rule of the 
pure heart and the empty head.” When diligence 
or inquiry is a condition of the purchaser's right, 
it is said that good faith is not enough. This focus 
on honesty is appropriate to cases of good faith 
purchase; it is less so in cases of good faith 
performance. 

c. Good faith in negotiation. This Section, like 
Uniform Commercial Code § 1-203, does not deal 
with good faith in the formation of a contract. 
Bad faith in negotiation, although not within the 
scope of this Section, may be subject to sanctions. 
Particular forms of bad faith in bargaining are 
the subjects of rules as to capacity to contract, 
mutual assent and consideration and of rules as 
to invalidating causes such as fraud and duress. 
See, for example, 88 90 and 208. Moreover, 
remedies for bad faith in the absence of 
agreement are found in the law of torts or 
restitution. For examples of a statutory duty to 
bargain in good faith, see, e.g., National Labor 


Relations Act 8 8(d) and the federal Truth in 
Lending Act. In cases of negotiation for 
modification of an existing contractual 
relationship, the rule stated in this Section may 
overlap with more specific rules requiring 
negotiation in good faith. See 88 73, 89; Uniform 
Commercial Code § 2-209 and Comment. 

d. Good faith performance. Subterfuges and 
evasions violate the obligation of good faith in 
performance even though the actor believes his 
conduct to be justified. But the obligation goes 
further: bad faith may be overt or may consist of 
inaction, and fair dealing may require more than 
honesty. A complete catalogue of types of bad 
faith is impossible, but the following types are 
among those which have been recognized in 
judicial decisions: evasion of the spirit of the 
bargain, lack of diligence and slacking off, willful 
rendering of imperfect performance, abuse of a 
power to specify terms, and interference with or 
failure to cooperate in the other party’s 
performance. 


Illustrations: 

1. A, an oil dealer, borrows $100,000 from 
B, a supplier, and agrees to buy all his require- 
ments of certain oil products from B on stated 
terms until the debt is repaid. Before the debt is 
repaid, A makes a new arrangement with C, a 
competitor of B. Under the new arrangement A's 
business is conducted by a corporation formed 
and owned by A and C and managed by A, and 
the corporation buys all its oil products from C. 
The new arrangement may be found to be a sub- 
terfuge or evasion and a breach of contract by A. 


2. A, owner of a shopping center, leases part 
of it to B, giving B the exclusive right to conduct a 
supermarket, the rent to be a percentage of B's 
gross receipts. During the term of the lease A ac- 
quires adjoining land, expands the shopping cen- 
ter, and leases part of the adjoining land to C for 
a competing supermarket. Unless such action was 
contemplated or is otherwise justified, there is a 
breach of contract by A. 


3. A Insurance Company insures B against 
legal liability for certain bodily injuries to third 
persons, with a limit of liability of $10,000 for an 
accident to any one person. The policy provides 
that A will defend any suit covered by it but may 
settle. C sues B on a claim covered by the policy 
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and offers to settle for $9,500. A refuses to settle 
on the ground that the amount is excessive, and 
judgment is rendered against B for $20,000 af- 
ter a trial defended by A. A then refuses to ap 
peal, and offers to pay $10,000 only if B satisfies 
the judgment, impairing B's opportunity to ne- 
gotiate for settlement. B prosecutes an appeal, 
reasonably expending $7,500, and obtains dis- 
missal of the claim. A has failed to deal fairly and 
in good faith with B and is liable for B's appeal 
expense. 


4. A and B contract that A will perform cer- 
tain demolition work for B and pay B a specified 
sum for materials salvaged, the contract not to 
"become effective until" certain insurance poli- 
cies "are in full force and effect." A makes a good 
faith effort to obtain the insurance, but financial 
difficulty arising from injury to an employee of A 
on another job prevents A from obtaining them. 
A's duty to perform is discharged. 


5. B submits and A accepts a bid to supply 
approximately 4000 tons of trap rock for an air- 
port at a unit price. The parties execute a stan- 
dard form of "Invitation, Bid, and Acceptance 
(Short Form Contract)" supplied by A, including 
typed terms "to be delivered to project as re- 
quired,” “delivery to start immediately," “cancel- 
lation by A may be effected at any time.” Good 
faith requires that A order and accept the rock 
within a reasonable time unless A has given B 
notice of intent to cancel. 


6. A contracts to perform services for B for 
such compensation “as you, in your sole judg- 
ment, may decide is reasonable.” After A has per- 
formed the services, B refuses to make any deter- 
mination of the value of the services. A is entitled 
to their value as determined by a court. 


7. A suffers a loss of property covered by an 
insurance policy issued by B, and submits to B 
notice and proof of loss. The notice and proof fail 
to comply with requirements of the policy as to 
form and detail. B does not point out the defects, 
but remains silent and evasive, telling A broadly 
to perfect his claim. The defects do not bar recov- 
ery on the policy. 


e. Good faith in enforcement. The obligation 
of good faith and fair dealing extends to the 
assertion, settlement and litigation of contract 
claims and defenses. See, e.g., 88 73, 89. The 
obligation is violated by dishonest conduct such 
as conjuring up a pretended dispute, asserting 
an interpretation contrary to one’s own 
understanding, or falsification of facts. It also 
extends to dealing which is candid but unfair, 
such as taking advantage of the necessitous 
circumstances of the other party to extort a 
modification of a contract for the sale of goods 
without legitimate commercial reason. See 
Uniform Commercial Code § 2-209, Comment 2. 
Other types of violation have been recognized in 
judicial decisions: harassing demands for 
assurances of performance, rejection of 
performance for unstated reasons, willful failure 
to mitigate damages, and abuse of a power to 
determine compliance or to terminate the 
contract. For a statutory duty of good faith in 
termination, see the federal Automobile Dealer’s 
Day in Court Act, 15 U.S.C. 88 1221-25 (1976). 


Illustrations: 

8. A contracts to sell and ship goods to B on 
credit. The contract provides that, if B's credit or 
financial responsibility becomes impaired or un- 
satisfactory to A, A may demand cash or security 
before making shipment and may cancel if the 
demand is not met. A may properly demand cash 
or security only if he honestly believes, with rea- 
son, that the prospect of payment is impaired. 


9. A contracts to sell and ship goods to B. On 
arrival B rejects the goods on the erroneous 
ground that delivery was late. B is thereafter pre- 
cluded from asserting other unstated grounds 
then known to him which A could have cured if 
stated seasonably. 
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§ 206. Interpretation Against The Draftsman 
In choosing among the reasonable meanings of a promise or agreement or a 
term thereof, that meaning is generally preferred which operates against the 
party who supplies the words or from whom a writing otherwise proceeds. 


Comment: 

a. Rationale. Where one party chooses the 
terms of a contract, he is likely to provide more 
carefully for the protection of his own interests 
than for those ofthe other party. He is also more 
likely than the other party to have reason to know 
of uncertainties of meaning. Indeed, he may leave 
meaning deliberately obscure, intending to 
decide at a later date what meaning to assert. In 
cases of doubt, therefore, so long as other factors 
are not decisive, there is substantial reason for 
preferring the meaning of the other party. The 
rule is often invoked in cases of standardized 
contracts and in cases where the drafting party 
has the stronger bargaining position, but it is not 
limited to such cases. It is in strictness a rule of 
legal effect, sometimes called construction, as 
well as interpretation: its operation depends on 
the positions of the parties as they appear in 


litigation, and sometimes the result is hard to 
distinguish from a denial of effect to an 
unconscionable clause. 

b. Compulsory contract or term. The rule that 
language is interpreted against the party who 
chose it has no direct application to cases where 
the language is prescribed by law, as is sometimes 
true with respect to insurance policies, bills of 
lading and other standardized documents. In 
some cases, however, the statute or regulation 
adopts language which was previously used 
without compulsion and was interpreted against 
the drafting party, and there is normally no 
intention to change the established meaning. 
Moreover, insurers are more likely than insureds 
to participate in drafting prescribed forms and 
to review them carefully before putting them into 
use. 


§ 207. Interpretation Favoring The Public 
In choosing among the reasonable meanings of a promise or agreement or a 
term thereof, a meaning that serves the public interest is generally preferred. 


Comment: 

a. Scope. The rule preferring an interpretation 
which favors an interest of the public applies only 
to agreements which affect a public interest. It is 
a rule of legal effect as well as interpretation, and 
rests more on considerations of public policy than 
on the probable intention of the parties. It has 
often been relied on to justify narrow 
construction of a grant of a public franchise or 
an agreement for a tax exemption. In general, it 
does not prefer the interest of a governmental 
agency as a party to a contract; government 
contracts are likely to be construed against the 
government as the drafting party. 


Illustration: 

1. A is employed by B as an inventor. In an 
agreement settling their disputes on termination 
of the employment, A promises to assign to B all 
A's rights in a pending patent application and all 
improvements on the invention covered. There- 
after A makes an invention and applies for a 
patent, and B claims it as an improvement. The 
public interest in encouraging invention supports 
an interpretation of the agreement excluding fu- 
ture improvements unless future improvements 
were specifically included. 
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8 208. Unconscionable Contract Or Term 
If a contract or term thereof is unconscionable at the time the contract is made 
a court may refuse to enforce the contract, or may enforce the remainder of 
the contract without the unconscionable term, or may so limit the application 
of any unconscionable term as to avoid any unconscionable result. 


Comment: 

a. Scope. Like the obligation of good faith and 
fair dealing (8 205), the policy against 
unconscionable contracts or terms applies to a 
wide variety of types of conduct. The 
determination that a contract or term is or is not 
unconscionable is made in the light of its setting, 
purpose and effect. Relevant factors include 
weaknesses in the contracting process like those 
involved in more specific rules as to contractual 
capacity, fraud, and other invalidating causes; the 
policy also overlaps with rules which render 
particular bargains or terms unenforceable on 
grounds of public policy. Policing against 
unconscionable contracts or terms has 
sometimes been accomplished *by adverse 
construction of language, by manipulation of the 
rules of offer and acceptance or by 
determinations that the clause is contrary to 
public policy or to the dominant purpose of the 
contract." Uniform Commercial Code 8 2-302 
Comment 1. Particularly in the case of 
standardized agreements, the rule of this Section 
permits the court to pass directly on the 
unconscionability of the contract or clause rather 
than to avoid unconscionable results by 
interpretation. Compare § 211. 

b. Historic standards. Traditionally, a bargain 
was said to be unconscionable in an action at law 
if it was "such as no man in his senses and not 
under delusion would make on the one hand, and 
as no honest and fair man would accept on the 
other;" damages were then limited to those to 
which the aggrieved party was *equitably" 
entitled. Hume v. United States, 132 U.S. 406 
(1889), quoting Earl of Chesterfield v. Janssen, 
2 Ves.Sen. 125, 155, 28 Eng.Rep. 82, 100 
(Ch.1750). Even though a contract was fully 
enforceable in an action for damages, equitable 
remedies such as specific performance were 
refused where “the sum total of its provisions 
drives too hard a bargain for a court of conscience 
to assist." Campbell Soup Co. v. Wentz, 172 F.2d 
80, 84 (3d Cir.1948). Modern procedural reforms 
have blurred the distinction between remedies 
at law and in equity. For contracts for the sale of 
goods, Uniform Commercial Code 8 2-302 states 
the rule of this Section without distinction 
between law and equity. Comment 1 to that 
section adds, "The principle is one of the 


prevention of oppression and unfair surprise (Cf. 
Campbell Soup Co. v. Wentz, ... ) and not of 
disturbance of allocation of risks because of 
superior bargaining power." 

c. Overall imbalance. Inadequacy of 
consideration does not of itself invalidate a 
bargain, but gross disparity in the values 
exchanged may be an important factor in a 
determination that a contract is unconscionable 
and may be sufficient ground, without more, for 
denying specific performance. See 88 79, 364. 
Such a disparity may also corroborate indications 
of defects in the bargaining process, or may affect 
the remedy to be granted when there is a violation 
ofa more specific rule. Theoretically it is possible 
for a contract to be oppressive taken as a whole, 
even though there is no weakness in the 
bargaining process and no single term which is 
in itself unconscionable. Ordinarily, however, an 
unconscionable contract involves other factors as 
well as overall imbalance. 


Illustrations: 

1. A, an individual, contracts in June to sell 
at a fixed price per ton to B, a large soup manu- 
facturer, the carrots to be grown on A's farm. The 
contract, written on B's standard printed form, is 
obviously drawn to protect B's interests and not 
A's; it contains numerous provisions to protect B 
against various contingencies and none giving 
analogous protection to A. Each of the clauses can 
be read restrictively so that it is not unconscio- 
nable, but several can be read literally to give 
unrestricted discretion to B. In January, when the 
market price has risen above the contract price, 
A repudiates the contract, and B seeks specific 
performance. In the absence of justification by 
evidence of commercial setting, purpose, or ef- 
fect, the court may determine that the contract as 
a whole was unconscionable when made, and may 
then deny specific performance. 


2. A, a homeowner, executes a standard 
printed form used by B, a merchant, agreeing to 
pay $1,700 for specified home improvements. A 
also executes a credit application asking for pay- 
ment in 60 monthly installments but specifying 
no rate. Four days later A is informed that the 
credit application has been approved and is given 
a payment schedule calling for finance and insur- 
ance charges amounting to $800 in addition to 
the $1,700. Before B does any of the work, A re- 
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pudiates the agreement, and B sues A for $800 
damages, claiming that a commission of $800 
was paid to B's salesman in reliance on the agree- 
ment. The court may determine that the agree- 
ment was unconscionable when made, and may 
then dismiss the claim. 


d. Weakness in the bargaining process. A 
bargain is not unconscionable merely because the 
parties to it are unequal in bargaining position, 
nor even because the inequality results in an 
allocation of risks to the weaker party. But gross 
inequality of bargaining power, together with 
terms unreasonably favorable to the stronger 
party, may confirm indications that the 
transaction involved elements of deception or 
compulsion, or may show that the weaker party 
had no meaningful choice, no real alternative, or 
did not in fact assent or appear to assent to the 
unfair terms. Factors which may contribute to a 
finding of unconscionability in the bargaining 
process include the following: belief by the 
stronger party that there is no reasonable 
probability that the weaker party will fully 
perform the contract; knowledge of the stronger 
party that the weaker party will be unable to 
receive substantial benefits from the contract; 
knowledge of the stronger party that the weaker 
party is unable reasonably to protect his interests 
by reason of physical or mental infirmities, 
ignorance, illiteracy or inability to understand the 
language of the agreement, or similar factors. See 
Uniform Consumer Credit Code 8 6.111. 


illustration: 

3. A, literate only in Spanish, is visited in his 
home by a salesman of refrigerator-freezers for 
B. They negotiate in Spanish; A tells the sales- 
man he cannot afford to buy the appliance be- 
cause his job will end in one week, and the sales- 
man tells A that A will be paid numerous $25 com- 
missions on sales to his friends. A signs a com- 
plex installment contract printed in English. The 
contract provides for a cash price of $900 plus a 
finance charge of $250. A defaults after paying 
$32, and B sues for the balance plus late charges 
and a 2096 attorney's fee authorized by the con- 
tract. The appliance cost B $350. The court may 
determine that the contract was unconscionable 
when made, and may then limit B's recovery to a 
reasonable sum. 


e. Unconscionable terms. Particular terms 
may be unconscionable whether or not the 
contract as a whole is unconscionable. Some 
types of terms are not enforced, regardless of 
context; examples are provisions for 
unreasonably large liquidated damages, or 
limitations on a debtor's right to redeem 


collateral. See Uniform Commercial Code 88 2- 
718, 9-501(3). Other terms may be 
unconscionable in some contexts but not in 
others. Overall imbalance and weaknesses in the 
bargaining process are then important. 


Illustrations: 

4. A, a packer, sells and ships 300 cases of 
canned catsup to B, a wholesale grocer. The con- 
tract provides, “All claims other than swells must 
be made within ten days from receipt of goods." 
Six months later a government inspector, upon 
microscopic examination of samples, finds exces- 
sive mold in the cans and obtains a court order 
for destruction of the 270 remaining cases in B's 
warehouse. In the absence of justifying evidence, 
the court may determine that the quoted clause 
is unconscionable as applied to latent defects and 
does not bar a claim for damages for breach of 
warranty by B against A. 


5. A, a retail furniture store, sells furniture 
on installment credit to B, retaining a security 
interest. As A knows, B is a woman of limited edu- 
cation, separated from her husband, maintain- 
ing herself and seven children by means of $218 
per month public assistance. After 13 purchases 
over a period of five years for a total of $1,200, B 
owes A $164. B then buys a stereo set for $514. 
Each contract contains a paragraph of some 800 
words in extremely fine print, in the middle of 
which are the words “all payments ... shall be cred- 
ited pro rata on all outstanding ... accounts." The 
effect of this language is to keep a balance due on 
each item until all are paid for. On B's default, A 
sues for possession of all the items sold. It may 
be determined that either the quoted clause or the 
contract as a whole was unconscionable when 
made. 


6. A, a corporation with its principal office 
in State X, contracts with B, a resident of State X, 
to make improvements on B's home in State X. 
The contract is made on A's standard printed 
form, which contains a clause by which the par- 
ties submit to the jurisdiction of a court in State 
Y, 200 miles away. No reason for the clause ap- 
pears except to make litigation inconvenient and 
expensive for B. The clause is unconscionable. 


f. Law and fact. A determination that a 
contract or term is unconscionable is made by 
the court in the light of all the material facts. 
Under Uniform Commercial Code § 2-302, the 
determination is made *as a matter of law," but 
the parties are to be afforded an opportunity to 
present evidence as to commercial setting, 
purpose and effect to aid the court in its 
determination. Incidental findings of fact are 
made by the court rather than by a jury, but are 
accorded the usual weight given to such findings 
of fact in appellate review. An appellate court will 
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also consider whether proper standards were 
applied. 


Illustration: 

7. ^, a finance company, lends money to B, 
a manufacturing company, on the security of an 
assignment by B of its accounts receivable. The 
agreement provides for loans of 7596 of the value 
of assigned accounts acceptable to A, and forbids 
B to dispose of or hypothecate any assets without 
A's written consent. The agreed interest rate of 
1896 would be usurious but for a statute preclud- 
ing a corporation from raising the defense of 
usury. Substantial advances are made, and the 
balance owed is $14,000 when B becomes bank- 
rupt, three months after the first advance. A de- 
termination that the agreement is unconscionable 
on its face, without regard to context, is error. The 
agreement is unconscionable only if it is not a 


reasonable commercial device in the light of all 
the circumstances when it was made. 


g. Remedies. Perhaps the simplest application 
ofthe policy against unconscionable agreements 
is the denial of specific performance where the 
contract as a whole was unconscionable when 
made. If such a contract is entirely executory, 
denial of money damages may also be 
appropriate. But the policy is not penal: unless 
the parties can be restored to their pre-contract 
positions, the offending party will ordinarily be 
awarded at least the reasonable value of: 
performance rendered by him. Where a term 
rather than the entire contract is unconscionable, 
the appropriate remedy is ordinarily to deny 
effect to the unconscionable term. In such cases 
as that of an exculpatory term, the effect may be 
to enlarge the liability of the offending party. 


Topic 3. Effect Of Adoption Of A Writing 


Introductory Note 


The parties to an agreement often reduce all or part of it to writing. Their purpose in so doing is commonly to : 


provide reliable evidence of its making and its terms and to avoid trusting to uncertain memory. Such a purpose 
is so common that it is often not discussed; it may not even be conscious. In the interest of certainty and security 
of transactions, the law gives special effect to a writing adopted as a final expression of an agreement. Such a 
writing is here referred to as an "integrated agreement" (8 209). 

The principal effects of a binding integrated agreement are to focus interpretation on the meaning of the 
terms embodied in the writing (8 212), to discharge prior inconsistent agreements, and, in a case of complete 
integration, to discharge prior agreements within its scope regardless of consistency (8 213). Evidence of prior 
agreements and negotiations is admissible for a variety of purposes, but the admissibility of evidence to contradict 
an integrated agreement or to add to a completely integrated agreement is restricted, and a limit is thus placed 
on the power of the trier of fact to exercise a dispensing power in the guise of a finding of fact. 

The effect of usage on an integrated agreement is treated in Topic 4, 88 219-23. 


8 209: Integrated Agreements 
(1) An integrated agreement is a writing or writings constituting a final 
expression of one or more terms of an agreement. 
(2) Whether there is an integrated agreement is to be determined by the court 
as a question preliminary to determination of a question of interpretation or 
to application of the parol evidence rule. 
(3) Where the parties reduce an agreement to a writing which in view of its 
completeness and specificity reasonably appears to be a complete agreement, 
it is taken to be an integrated agreement unless it is established by other 
evidence that the writing did not constitute a final expression. 


Comment: 


a. Significance of integration. Where the 
parties to an agreement have reduced a term of 
the agreement to specific words or other symbols, 
interpretation ofthat term relates to the meaning 
of the words and symbols used. See 8 212. An 
integrated agreement supersedes contrary prior 
statements, and a completely integrated 


agreement supersedes even consistent additional 
terms. See 88 213-16. But both integrated and 
unintegrated agreements are to be read in the 
light of the circumstances and may be explained 
or supplemented by operative usages of trade, by 
the course of dealing between the parties, and by 
the course of performance of the agreement. 
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b. Form of integrated agreement. No 
particular form is required for an integrated 
agreement. Written contracts, signed by both 
parties, may include an explicit declaration that 
there are no other agreements between the 
parties, but such a declaration may not be 
conclusive. The intention ofthe parties may also 
be manifested without explicit statement and 
without signature. A letter, telegram or other 
informal document written by one party may be 
orally assented to by the other as a final 
expression of some or all of the terms of their 
agreement. Indeed, the parties to an oral 
agreement may choose their words with such 
explicit precision and completeness that the same 
legal consequences follow as where there is a 
completely integrated agreement. 


Illustrations: 

1. A and B enter into an oral contract, and 
prepare and sign a writing to incorporate its 
terms. Though the writing contains substantially 
all the orally agreed terms, they are not fully sat- 
isfied with it, and they agree to have it redrafted. 
There is no integrated agreement. 


2. A orally agrees to employ B on certain 
terms. B immediately writes and A receives a let- 
ter beginning, “Confirming our oral arrangement 
this morning," and fully stating the contract as 
he understands it. A makes no reply but with 
knowledge of B's understanding accepts services 
from B under the contract. The letter is a com- 
pletely integrated agreement. Even though the 
letter is not in all respects accurate, it operates as 
an offer of substituted terms, and A's acquies- 
cence manifests assent to those terms. 


c. Proof of integration. Whether a writing has 
been adopted as an integrated agreement is a 
question of fact to be determined in accordance 
with all relevant evidence. The issue is distinct 
from the issues whether an agreement was made 
and whether the document is genuine, and also 
from the issue whether it was intended as a 
complete and exclusive statement of the 
agreement. See 8 210; compare Uniform 
Commercial Code 8 2-202. Ordinarily the issue 
whether there is an integrated agreement is 
determined by the trial judge in the first instance 
as a question preliminary to an interpretative 
ruling or to the application of the parol evidence 
rule. See 88 212, 213. After the preliminary 
determination, such questions as whether the 
agreement was in fact made may remain to be 
decided by the trier of fact. Subsection (3) states 
the rule that a written agreement complete on its 
faceis taken to be an integrated agreement in the 
absence of contrary evidence. 


illustration: 

3. A sells and delivers a hotel to B. Later A 
takes possession of the hotel furniture, and B sues 
to recover it. B claims the furniture under an oral 
agreement; A proves an apparently complete writ- 
ten agreement for the sale of the real property, 
and objects to consideration of the oral agree- 
ment. In the absence of contrary evidence, the 
writing is taken to be an integration; whether it 
is a complete integration is decided on the basis 
of all relevant evidence. If the oral agreement con- 
tradicts the writing, or if the writing is a complete 
integration, evidence of the oral agreement is ex- 
cluded; otherwise the trier of fact is to decide 
whether the oral agreement was made. 


§ 210. Completely And Partially Integrated Agreements 
(1) A completely integrated agreement is an integrated agreement adopted by 
the parties as a complete and exclusive statement of the terms of the agreement. 
(2) A partially integrated agreement is an integrated agreement other than a 


completely integrated agreement. 


(3) Whether an agreement is completely or partially integrated is to be 
determined by the court as a question preliminary to determination of a 
question of interpretation or to application of the parol evidence rule. 


Comment: 

a. Complete integration. The definition in 
Subsection (1) is to be read with the definition of 
integrated agreement in § 209, to reject the 
assumption sometimes made that because a 
writing has been worked out which is final on 
some matters, it is to be taken as including all 
the matters agreed upon. Even though there is 
an integrated agreement, consistent additional 
terms not reduced to writing may be shown, 


unless the court finds that the writing was 
assented to by both parties as a complete and 
exclusive statement of all the terms. Upon sucha 
finding, however, evidence of the alleged making 
of consistent additional terms must be kept from 
the trier of fact. See § 216; Uniform Commercial 
Code § 2-202 Comment 3. 

b. Proof of complete integration. That a 
writing was or was not adopted as a completely 


269 


8 210 


integrated agreement may be proved by any 
relevant evidence. A document in the form of a 
written contract, signed by both parties and 
apparently complete on its face, may be decisive 
of the issue in the absence of credible contrary 
evidence. But a writing cannot of itself prove its 
own completeness, and wide latitude must be 
allowed for inquiry into circumstances bearing 
on the intention of the parties. 


Illustration: 

1. A, a college, owns premises which have no 
toilet or plumbing facilities or heating equipment. 
In negotiating a lease to B for use of the premises 
as a radio station, A orally agrees to permit the 
use of facilities in an adjacent building and to 
provide heat. The parties subsequently execute a 
written lease agreement which makes no mention 
of facilities or heat. The question whether the 
written lease was adopted as a completely inte- 
grated agreement is to be decided on the basis of 
all relevant evidence of the prior and contempo- 
raneous conduct and language of the parties. 


8 211. Standardized Agreements 
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c. Partial integration. It is often clear from the 
face of a writing that it is incomplete and cannot 
be more than a partially integrated agreement. 
Incompleteness may also be shown by other 
writings, which may or may not become part of a 
completely or partially integrated agreement. Or 
it may be shown by any relevant evidence, oral 
or written, that an apparently complete writing 
never became fully effective, or that it was 
modified after initial adoption. 


Illustration: 

2. A writes to B a letter offer containing four 
provisions. B replies by letter that three of the 
provisions are satisfactory, but makes a counter 
proposal as to the fourth. After further discussion 
of the fourth provision, the parties come to oral 
agreement on a revision of it, but make no fur- 
ther statements as to the other three terms. A's 
letter is a partially integrated agreement with re- 
spect to the first three provisions. 


(1) Except as stated in Subsection (3), where a party to an agreement signs or 
otherwise manifests assent to a writing and has reason to believe that like 
writings are regularly used to embody terms of agreements of the same type, 
he adopts the writing as an integrated agreement with respect to the terms 


included in the writing. 


(2) Such a writing is interpreted wherever reasonable as treating alike all those 
similarly situated, without regard to their knowledge or understanding of the 


standard terms of the writing. 


(3) Where the other party has reason to believe that the party manifesting 
such assent would not do so if he knew that the writing contained a particular 
term, the term is not part of the agreement. 


Comment: 

a. Utility of standardization. Standardization 
of agreements serves many ofthe same functions 
as standardization of goods and services; both are 
essential to a system of mass production and 
distribution. Scarce and costly time and skill can 
be devoted to a class of transactions rather than 
to details of individual transactions. Legal rules 
which would apply in the absence of agreement 
can be shaped to fit the particular type of 
transaction, and extra copies of the form can be 
used for purposes such as record-keeping, 
coordination and supervision. Forms can be 
tailored to office routines, the training of 
personnel, and the requirements of mechanical 
equipment. Sales personnel and customers are 
freed from attention to numberless variations 
and can focus on meaningful choice among a 


limited number of significant features: 
transaction-type, style, quantity, price, or the like. 
Operations are simplified and costs reduced, to 
the advantage of all concerned. 

b. Assent to unknown terms. A party who 
makes regular use of a standardized form of 
agreement does not ordinarily expect his 
customers to understand or even to read the 
standard terms. One of the purposes of 
standardization is to eliminate bargaining over 
details of individual transactions, and that 
purpose would not be served if a substantial 
number of customers retained counsel and 
reviewed the standard terms. Employees 
regularly using a form often have only a limited 
understanding of its terms and limited authority 
to vary them. Customers do not in fact ordinarily 
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understand or even read the standard terms. 
They trust to the good faith ofthe party using the 
form and to the tacit representation that like 
terms are being accepted regularly by others 
similarly situated. But they understand that they 
are assenting to the terms not read or not 
understood, subject to such limitations as the law 
may impose. 

c. Review of unfair terms. Standardized 
agreements are commonly prepared by one party. 
The customer assents to a few terms, typically 
inserted in blanks on the printed form, and gives 
blanket assent to the type of transaction 
embodied in the standard form. He is commonly 
not represented in the drafting, and the 
draftsman may be tempted to overdraw in the 
interest of his employer. The obvious danger of 
overreaching has resulted in government 
regulation of insurance policies, bills of lading, 
retail installment sales, small loans, and other 
particular types of contracts. Regulation 
sometimes includes administrative review of 
standard terms, or even prescription of terms. 
Apart from such regulation, standard terms 
imposed by one party are enforced. But standard 
terms may be superseded by separately 
negotiated or added terms (8 203), they are 
construed against the draftsman (8 206), and 
they are subject to the overriding obligation of 
good faith (8 205) and to the power of the court 
to refuse to enforce an unconscionable contract 
or term (8 208). Moreover, various contracts and 
terms are against public policy and 
unenforceable. See Chapter 8. 

d. Non-contractual documents. The same 
document may serve both contractual and other 
purposes, and a party may assent to it for other 
purposes without understanding that it embodies 
contract terms. He may nevertheless be bound if 
he has reason to know that it is used to embody 
contract terms. Insurance policies, steamship 
tickets, bills of lading, and warehouse receipts are 
commonly so obviously contractual in form as to 
give the customer reason to know their character. 
But baggage checks or automobile parking lot 
tickets may appear to be mere identification 
tokens, and a party without knowledge or reason 
to know that the token purports to be a contract 
is then not bound by terms printed on the token. 
Documents such as invoices, instructions for use, 
and the like, delivered after a contract is made, 
may raise similar problems. 


Illustrations: 
1. A delivers a fur coat to B for storage and 
receives a warehouse receipt which purports on 


its face to set forth the terms of the storage con- 
tract. By accepting the receipt, whether or not A 
reads it or understands it, A assents to its terms. 


2. À pays ten cents and checks a parcel in a 
parcel room in a bus terminal, and receives a par- 
cel check three inches long and two and one-half 
inches wide. The check bears an identifying num- 
ber and the word "contract," both conspicuous, 
and contractual terms in fine print, but A does 
not read it or know of the terms until later. The 
terms are not part of the checking agreement. 


3. A sells plant bulbs to B. Later A delivers 
the bulbs with an invoice containing contractual 
language. B writes on a copy of the invoice “picked 
up October 27th" and signs his name. The invoice 
terms are not part of the contract. 


e. Equality of treatment. One who assents to 
standard contract terms normally assumes that 
others are doing likewise and that all who do so 
are on an equal footing. In the case of a public 
utility, that assumption is fortified by statutory 
and common law limitations on discrimination 
among customers; a term prescribed by statute 
or regulation in the case of an insurance policy 
also carries an assurance of equal treatment. 
Apart from government regulation, courts in 
construing and applying a standardized contract 
seek to effectuate the reasonable expectations of 
the average member of the public who accepts it. 
The result may be to give the advantage of a 
restrictive reading to some sophisticated 
customers who contracted with knowledge of an 
ambiguity or dispute. 


Illustration: 

4. A, an insurance company, issues an in- 
surance policy to B covering injuries "by acciden- 
tal means." A clause in the policy excludes “dis- 
ability or other loss resulting from or contributed 
to by any disease or ailment." B believes himself 
to be in good health, but has a latent Parkinson's 
disease. Later an accidental blow activates the 
disease into a disabling condition. B is covered 
by the policy without regard to his knowledge or 
understanding of the quoted language at the time 
of contracting. 


f. Terms excluded. Subsection (3) applies to 
standardized agreements the general principles 
stated in 88 20 and 201. Although customers 
typically adhere to standardized agreements and 
are bound by them without even appearing to 
know the standard terms in detail, they are not 
bound to unknown terms which are beyond the 
range of reasonable expectation. A debtor who 
delivers a check to his creditor with the amount 
blank does not authorize the insertion of an 
infinite figure. Similarly, a party who adheres to 
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the other party's standard terms does not assent 
to a term if the other party has reason to believe 
that the adhering party would not have accepted 
the agreement if he had known that the 
agreement contained the particular term. Such a 
belief or assumption may be shown by the prior 
negotiations or inferred from the circumstances. 
Reason to believe may be inferred from the fact 
that the term is bizarre or oppressive, from the 
fact that it eviscerates the non-standard terms 
explicitly agreed to, or from the fact that it 
eliminates the dominant purpose of the 
transaction. The inference is reinforced if the 
adhering party never had an opportunity to read 
the term, or if it is illegible or otherwise hidden 
from view. This rule is closely related to the policy 
against unconscionable terms and the rule of 
interpretation against the draftsman. See 88 206 
and 208. 


Illustrations: 

5. A applies to B, an insurance company, for 
burglary insurance. B issues to A a written binder 
by which B "agrees to insure property as herein 
described for amounts subscribed" until a policy 
is issued. The policy in ordinary use by B includes 
a provision for cancellation by B on written no- 
tice and requires suit within one year after loss. 
Those terms are part of the contract. 
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6. A ships goods via B, a carrier. B carries an 
insurance policy with C, an insurance company, 
and with C's authority issues to A a certificate that 
A's shipment is insured under the policy. The 
policy contains a clause excluding coverage of 
trips on the Great Lakes unless approved by D, 
an individual, but this clause is not referred to in 
the certificate or known to A. It is not part of the 
contract between A and C. 


7. A sends to B an invitation to bid on ship 
repairs. Annexed to the invitation are contract 
terms, including a promise by B to save A harm- | 
less from certain claims. B's bid has printed at 
the top, in print which cannot be read without a 
magnifying glass, a clause negating liability for 
personal injuries beyond that imposed by law. A 
accepts the bid. The clause in the bid is ineffec- 
tive to negate B's obligation to save A harmless. 


8. A sells an electric generator to B by a writ- 
ten contract incorporating typewritten specifica- 
tions and printed standard terms. The specifica- 
tions include *1136 kilowatts," and the standard 
terms disclaim any warranties not set forth in the 
documents. The disclaimer does not impair A's 
warranty that the generator will produce 1136 
kilowatts. See Uniform Commercial Code 8 2- 
316(1). 


§ 212. Interpretation Of Integrated Agreement 
(1) The interpretation of an integrated agreement is directed to the meaning 
of the terms of the writing or writings in the light of the circumstances, in 
accordance with the rules stated in this Chapter. 
(2) A question of interpretation of an integrated agreement is to be determined 
by the trier of fact if it depends on the credibility of extrinsic evidence or on a 
choice among reasonable inferences to be drawn from extrinsic evidence. 
Otherwise a question of interpretation of an integrated agreement is to be 


determined as a question of law. 


Comment: 

a. "Objective" and "subjective" meaning. 
Interpretation of contracts deals with the 
meaning given to language and other conduct by 
the parties rather than with meanings established 
by law. But the relevant intention of a party is 
that manifested by him rather than any different 
undisclosed intention. In cases of 
misunderstanding, there may be a contract in 
accordance with the meaning of one party if the 
other knows or has reason to know of the 
misunderstanding and the first party does not. 
See §§ 200, 201. The meaning of one party may 
prevail as to one term and the meaning of the 
other as to another term; thus the contract as a 
whole may not be entirely in accordance with the 


understanding of either. When a party is thus 
held to a meaning of which he had reason to 
know, it is sometimes said that the “objective” 
meaning of his language or other conduct prevails 
over his “subjective” meaning. Even so, the 
operative meaning is found in the transaction and 
its context rather than in the law or in the usages 
of people other than the parties. 


Illustrations: 

1. In an integrated agreement A promises to 
sell and B to buy described real estate. A intends 
to sell Blackacre; B intends to buy Whiteacre. The 
writing reasonably describes Greenacre, and nei- 
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ther party has any more reason than the other to 
know of the mis-description. There is no contract. 


2. In an integrated agreement A agrees to sell 
and B to buy certain patent rights. A intends to 
sell only the rights under the British patent on a 
certain invention; B intends also to buy rights 
under American and French patents. If A has rea- 
son to know that B intends to buy the American 
rights, B has reason to know that A does not in- 
tend to sell the French rights, and the language 
used can be read to cover the British and Ameri- 
can but not the French rights, that may be deter- 
mined to be the proper interpretation. 


b. Plain meaning and extrinsic evidence. It is 
sometimes said that extrinsic evidence cannot 
change the plain meaning of a writing, but 
meaning can almost never be plain except in a 
context. Accordingly, the rule stated in 
Subsection (1) is not limited to cases where it is 
determined that the language used is ambiguous. 
Any determination of meaning or ambiguity 
should only be made in the light of the relevant 
evidence of the situation and relations of the 
parties, the subject matter of the transaction, 
preliminary negotiations and statements made 
therein, usages of trade, and the course of dealing 
between the parties. See §§ 202, 219-23. But after 
the transaction has been shown in all its length 
and breadth, the words of an integrated 
agreement remain the most important evidence 
of intention. Standards of preference among 
reasonable meanings are stated in §§ 203, 206, 
207. 


Illustrations: 

3. A agrees orally with B, a stockbroker, that 
in transactions between them "abracadabra" shall 
mean X Company. A sends a signed written or- 
der to B to buy 100 shares “abracadabra,” and B 
buys 100 shares of X Company. The parties are 
bound in accordance with the oral agreement. 


4. A and B are engaged in buying and selling 
shares of stock from each other, and agree orally 
to conceal the nature of their dealings by using 
the word “sell” to mean “buy” and using the word 
*buy" to mean "sell." A sends a written offer to B 
to “sell” certain shares, and B accepts. The par- 
ties are bound in accordance with the oral agree- 
ment. 


c. Statements of intention. The rule of 
Subsection (1) permits reference to the 
negotiations of the parties, including statements 
of intention and even positive promises, so long 
as they are used to show the meaning of the 
writing. A contrary rule in the interpretation of 
wills is sometimes stated broadly enough to apply 
to the interpretation of contracts, but that rule is 


subject to exceptions and rests in part on the 
more rigorous formal requirements to which wills 
are subject. Statements of a contracting party 
subsequent to the adoption of an integration are 
admissible against him to show his 
understanding of the meaning asserted by the 
other party. 


Illustrations: 

5. In an integrated agreement A promises B 
to insert B's “business card" in A's “advertising 
chart" for a price to be paid when the chart is 
"published." The quoted terms are to be read in 
the light of the circumstances known to the par- 
ties, including their oral statements as to their 
meaning. 


6. Inanintegrated agreement A contracts to 
sell *my horse," and B contracts to buy it. A owns 
two horses. It may be shown by oral evidence, 
including statements of the parties, that both A 
and B meant the same horse. 


d. "Question of law." Analytically, what 
meaning is attached to a word or other symbol 
by one or more people is a question of fact. But 
general usage as to the meaning of words in the 
English language is commonly a proper subject 
for judicial notice without the aid of evidence 
extrinsic to the writing. Historically, moreover, 
partly perhaps because ofthe fact that jurors were 
often illiterate, questions of interpretation of 
written documents have been treated as 
questions of law in the sense that they are decided 
by the trial judge rather than by the jury. 
Likewise, since an appellate court is commonly 
in as good a position to decide such questions as 
the trial judge, they have been treated as 
questions of law for purposes of appellate review. 
Such treatment has the effect of limiting the 
power of the trier of fact to exercise a dispensing 
power in the guise of a finding of fact, and thus 
contributes to the stability and predictability of 
contractual relations. In cases of standardized 
contracts such as insurance policies, it also 
provides a method of assuring that like cases will 
be decided alike. 

e. Evaluation of extrinsic evidence. Even 
though an agreement is not integrated, or even 
though the meaning of an integrated agreement 
depends on extrinsic evidence, a question of 
interpretation is not left to the trier of fact where 
the evidence is so clear that no reasonable person 
would determine the issue in any way but one. 
But if the issue depends on evidence outside the 
writing, and the possible inferences are 
conflicting, the choice is for the trier of fact. 
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8.213. Effect Of Integrated Agreement On Prior Agreements (Parol Evi- 


dence Rule) 


(1) A binding integrated agreement discharges prior agreements to the extent 


that it is inconsistent with them. 


(2) A binding completely integrated agreement discharges prior agreements 
to the extent that they are within its scope. 

(3) An integrated agreement that is not binding or that is voidable and avoided 
does not discharge a prior agreement. But an integrated agreement, even 
though not binding, may be effective to render inoperative a term which would 
have been part of the agreement if it had not been integrated. 


Comment: 

a. Parol evidence rule. This Section states 
what is commonly known as the parol evidence 
rule. It is not a rule of evidence but a rule of 
substantive law. Nor is it a rule of interpretation; 
it defines the subject matter of interpretation. It 
renders inoperative prior written agreements as 
well as prior oral agreements. Where writings 
relating to the same subject matter are assented 
to as parts of one transaction, both form part of 
the integrated agreement. Where an agreement 
is partly oral and partly written, the writing is at 
most a partially integrated agreement. See $ 209. 

b. Inconsistent terms. Whether a binding 
agreement is completely integrated or partially 
integrated, it supersedes inconsistent terms of 
prior agreements. To apply this rule, the court 
must make preliminary determinations that 
there is an integrated agreement and that it is 
inconsistent with the term in question. See § 209. 
Those determinations are made in accordance 
with all relevant evidence, and require 
interpretation both of the integrated agreement 
and of the prior agreement. The existence of the 
prior agreement may be a circumstance which 
sheds light on the meaning of the integrated 
agreement, but the integrated agreement must 
be given a meaning to which its language is 
reasonably susceptible when read in the light of 
all the circumstances. See 88 212, 214. 


Illustrations: 

1. D Corporation regularly borrows money 
from C Bank. S, the principal stockholder in D, 
offers to guarantee payment if C will increase the 
amounts lent. There is a bank custom to make 
such loans only on adequate collateral supplied 
by the borrower, and C promises S to follow the 
custom. S then executes a written agreement with 
C guaranteeing payment of future loans to D *with 
or without security." If the written agreement is 
a binding integrated agreement, C's prior prom- 
ise is discharged. 


2. A orally agrees to sell a city lot to B. The 
city is installing a sidewalk in front of the lot, and 


A orally agrees to pay the cost to be assessed by 
the city in an amount not exceeding $45. B then 
retains a lawyer to draw up a written agreement, 
and A and B execute it, A without reading it. The 
agreement provides that A will pay all costs of the 
installation of the sidewalk, but does not men- 
tion any dollar limit. If the written agreement is 
a binding integrated agreement, any agreement 
for a $45 limit is discharged. 


c. Scope of a completely integrated 
agreement. Where the parties have adopted a 
writing as a complete and exclusive statement of 
the terms of the agreement, even consistent ` 
additional terms are superseded. See § 216. But 
there may still be a separate agreement between 
the same parties which is not affected. To apply 
the rule of Subsection (2) the court in addition to 
determining that there is an integrated 
agreement and that it is completely integrated, 
must determine that the asserted prior 
agreement is within the scope of the integrated 
agreement. Those determinations are made in 
accordance with all relevant evidence, and 
require interpretation both of the integrated 
agreement and of the prior agreement. 


Illustrations: 

3. In May A and B exchange properties and 
agree orally that A will make certain repairs on 
the property to be conveyed by A to B, the repairs 
to be finished by October 1. A and B then draw up 
and sign a memorandum of the repair agreement, 
specifying all the terms except that the memoran- 
dum is silent as to time of performance. If the 
memorandum is a binding completely integrated 
agreement, the agreement to finish by October 1 
is discharged, and the repairs are to be finished 
within a reasonable time. The oral agreement as 
to October 1 may be relevant evidence as to what 
is a reasonable time. 


4. A and B make an oral agreement for the 
sale of land and a hotel thereon, together with the 
hotel furniture. They employ a lawyer to prepare 
a written contract. He does so, and they sign it. It 
contains no mention of personal property. The 
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agreement as to furniture is discharged if there is 
a binding completely integrated agreement cov- 
ering the entire transaction, but not if only the 
part of the agreement relating to real property is 
integrated. 


d. Effect of non-binding integration. An 
integrated agreement does not supersede prior 
agreements if it is not binding, for example, by 
reason of lack of consideration, or if it is voidable 
and avoided. The circumstances may, however, 
show an agreement to discharge a prior 
agreement without regard to whether the 
integrated agreement is binding, and such an 
agreement may be effective. Moreover, an 
integrated agreement may be effective to render 
inoperative an oral term which would have been 
part of the agreement if it had not been 
integrated. The integrated agreement may then 
be without consideration, even though the 
inoperative oral term would have furnished 
consideration. 


illustrations: 

5. A and B enter into a contract that B will 
build a house on A’s land for a price. Later they 
enter into an oral contract by which B promises 
to add a porch and A promises to pay an extra 
$2,000. Still later they enter into an integrated 
agreement in which B promises to build accord- 
ing to the original plans and A promises to pay 
the extra $2,000. The integrated agreement is not 
binding for lack of consideration, and the oral 
intermediate agreement is not discharged. 


6. A and B enter into a contract that B will 
build a house on A’s land for a price. Later B of- 
fers to add a porch if A will sign a new contract. 
They then enter into an integrated agreement in 
which B promises to build according to the origi- 
nal plans and A promises to pay an extra $2,000. 
If the integrated agreement is inconsistent with 
the porch offer, or if it is a completely integrated 
agreement and the matter of the porch is within 
its scope, the integrated agreement is effective to 
discharge the porch offer but is not binding for 
lack of consideration. 


8-214. Evidence Of Prior Or Contemporaneous Agreements And Negotia- 


tions 


Agreements and negotiations prior to or contemporaneous with the adoption 
of a writing are admissible in evidence to establish 

(a) that the writing is or is not an integrated agreement; 

(b) that the integrated agreement, if any, is completely or partially integrated; 
(c) the meaning of the writing, whether or not integrated; 

(d) illegality, fraud, duress, mistake, lack of consideration, or other 


invalidating cause; 


(e) ground for granting or denying rescission, reformation, specific 


performance, or other remedy. 


Comment: 

a. Integrated agreement and completely 
integrated agreement. Whether a writing has 
been adopted as an integrated agreement and, if 
so, whether the agreement is completely or 
partially integrated are questions determined by 
the court preliminary to determination of a 
question of interpretation or to application of the 
parol evidence rule. See §§ 209-13. Writings do 
not prove themselves; ordinarily, if there is 
dispute, there must be testimony that there was 
a signature or other manifestation of assent. The 
preliminary determination is made in accordance 
with all relevant evidence, including the 
circumstances in which the writing was made or 
adopted. It may require preliminary 
interpretation of the writing; the court must then 
consider the evidence which is relevant to the 
question of interpretation. 


b. Interpretation. Words, written or oral, 
cannot apply themselves to the subject matter. 
The expressions and general tenor of speech used 
in negotiations are admissible to show the 
conditions existing when the writing was made, 
the application of the words, and the meaning or 
meanings of the parties. Even though words seem 
on their face to have only a single possible 
meaning, other meanings often appear when the 
circumstances are disclosed. In cases of 
misunderstanding, there must be inquiry into the 
meaning attached to the words by each party and 
into what each knew or had reason to know. See 
§ 201. 


Illustrations: 
1. A and B in an integrated contract agree 
that A shall serve as captain of B’s ship, and shall 
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have a certain rate of pay instead of "privilege and 
primage." Previous negotiations showing that the 
meaning to the parties of the quoted words when 
used was the privilege of transporting goods in 
the captain's cabin establish that as the meaning 
in the contract. 


2. In an integrated contract with A, B prom- 
ises to buy "your wool." Previous negotiations of 
the parties related to both wool from A's sheep 
and wool that A had contracted to buy from other 
persons. The negotiations are admissible to es- 
tablish both classes as the meaning of the words 
“your wool" in the contract. 


3. A, inan integrated contract with B, prom- 
ises B to sell certain goods to be manufactured by 
A, and B promises to pay the “total cost.” Previ- 
ous negotiations may establish the meaning of 
"total cost." 


4. À and B make an integrated contract by 
which A promises to sell and B to buy goods *ex 
Peerless." Evidence is admissible to show that 
there are two ships of that name, which one each 
party meant, and, in case of misunderstanding, 
whether either had knowledge or reason to know 
of the other's meaning. 


c. Invalidating cause. What appears to be a 
complete and binding integrated agreement may 
be a forgery, a joke, a sham, or an agreement 
without consideration, or it may be voidable for 
fraud, duress, mistake, or the like, or it may be 
illegal. Such invalidating causes need not and 
commonly do not appear on the face of the 
writing. They are not affected even by a *merger" 
clause. See Comment e to § 216. 


Illustrations: 

5. Aand B make an integrated agreement by 
which A promises to complete an unfinished 
building according to certain plans and specifi- 


cations, and B promises to pay A $2,000 for so 
doing. It may be shown that, by a contract made 
previously with B, A had promised to erect and 
complete the building for $10,000; that he had 
not fully completed it though paid the whole price. 
This evidence is admissible to show that there is 
no consideration for B's new promise, since À is 
promising no more than he is bound by his origi- 
nal contract to perform. 


6. A and B make an integrated agreement 
by which A promises to sell and B promises to 
buy a large quantity of rifles. It may be shown that 
Aand B had previously agreed that the rifles when 
bought by B should be used in fomenting a rebel- 
lion in violation of law. 


d. Remedies. A contract which is fully 
enforceable in an action for damages may be 
subject to equitable remedies such as rescission 
or reformation by reason of fraud, mistake or the 
like. Specific performance may be denied by 
reason of oppression or unfairness, or other 
remedies may be withheld or limited where the 
contract or a term is unconscionable. See 8 208. 
Evidence of the circumstances in which the 
contract was made may be relevant to such 
remedial issues, even though it also shows an: 
agreement or proposal superseded by a later 
integrated contract. 


Illustration: 

7. A and B make an integrated agreement by 
which A promises to sell and B promises to buy a 
tract of land described in the agreement. Owing 
to a mutual mistake the description is not an ac- 
curate one of the tract in regard to which both A 
and B were bargaining. Prior oral agreements may 
be shown to establish the right to reformation of 
the integration so that it shall accurately describe 
the tract intended. 


§ 215. Contradiction Of Integrated Terms 
Except as stated in the preceding Section, where there is a binding agreement, 
either completely or partially integrated, evidence of prior or 
contemporaneous agreements or negotiations is not admissible in evidence 


to contradict a term of the writing. 


Comment: 


a. Relation to other rules. Like § 216, this 
Section states an evidentiary consequence of § 
213. A binding integrated agreement discharges 
inconsistent prior agreements, and evidence of a 
prior agreement is therefore irrelevant to the 
rights of the parties when offered to contradict a 
term of the writing. The same evidence may be 
properly considered on the preliminary issues 


whether there is an integrated agreement and 
whether it is completely or partially integrated. 
See 88 209, 210. If there is a finding that there is 
an integrated agreement or a completely 
integrated agreement, the evidence may 
nevertheless be relevant to a question of 
interpretation, to a question of invalidating cause, 
or to a question of remedy. See § 214. But the 
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earlier agreement, no matter how clear, cannot 
override a later agreement which supersedes or 
amends it. 

b. Interpretation and contradiction. An 
earlier agreement may help the interpretation of 
a later one, but it may not contradict a binding 
later integrated agreement. Whether there is 
contradiction depends, as is stated in § 213, on 
whether the two are consistent or inconsistent. 
This is a question which often cannot be 
determined from the face of the writing; the 
writing must first be applied to its subject matter 
and placed in context. The question is then 
decided by the court as part of a question of 


$.216- Consistent Additional Terms 


interpretation. Where reasonable people could 
differ as to the credibility of the evidence offered 
and the evidence if believed could lead a 
reasonable person to interpret the writing as 
claimed by the proponent of the evidence, the 
question of credibility and the choice among 
reasonable inferences should be treated as 
questions of fact. But the asserted meaning must 
be one to which the language of the writing, read 
in context, is reasonably susceptible. If no other 
meaning is reasonable, the court should rule as a 
matter of law that the meaning is established. See 
8 212(2). 


(1) Evidence of a consistent additional term is admissible to supplement an 
integrated agreement unless the court finds that the agreement was completely 


integrated. 


(2) An agreement is not completely integrated if the writing omits a consistent 


additional agreed term which is 


(a) agreed to for separate consideration, or 
(b) such a term as in the circumstances might naturally be omitted from the 


writing. 


Comment: 

a. Relation to other rules. Like 8 215, this 
Section states an evidentiary consequence of 8 
213. It also limits the concept of a completely 
integrated agreement set forth in 8 210. Compare 
Uniform Commercial Code 8 2-202(b). Where the 
limitation is not applicable, the court must decide 
whether the agreement is completely integrated 
on the basis of all relevant evidence, including 
the evidence of consistent additional terms. 

b. Consistency. Terms of prior agreements are 
superseded to the extent that they are 
inconsistent with an integrated agreement, and 
evidence of them is not admissible to contradict 
a term of the integration. See 88 213, 215. The 
determination whether an alleged additional 
term is consistent or inconsistent with the 
integrated agreement requires interpretation of 
the writing in the light of all the circumstances, 
including the evidence of the additional term. For 
this purpose, the meaning of the writing includes 
not only the terms explicitly stated but also those 
fairly implied as part of the bargain of the parties 
in fact. It does not include a term supplied by a 
rule of law designed to fill gaps where the parties 
have not agreed otherwise, unless it can be 
inferred that the parties contracted with 
reference to the rule of law. There is no clear line 
between implications of fact and rules of law 
filling gaps; although fairly clear examples of each 


can be given, other cases will involve almost 
imperceptible shadings. See 8 204. 


Illustrations: 

1. A check states no date of payment, but it 
is orally agreed that the check will be paid only 
after six months. The oral agreement contradicts 
the check. Under Uniform Commercial Code 8 3- 
108 the check is payable on demand, and most 
competent adults in the United States have rea- 
son to know the rule. 


2. A owes B two debts, and sends a check for 
an amount less than the amount of either. In the 
absence of any contrary manifestation of inten- 
tion by either party, the rule of law would be that 
the check is applied to the debt which first ma- 
tured. An agreement that the other debt is to be 
paid is not inconsistent with the check. 


c. Separate consideration. Where there is a 
binding completely integrated agreement, even 
consistent additional terms are superseded if they 
are within the scope of the agreement. See 8 213. 
A separate contract, not covered by the integrated 
agreement, is not superseded. The rule of 
Subsection (2)(a) goes further; it limits the scope 
of the integrated agreement by excluding a 
consistent additional term made for separate 
consideration even though the additional term 
and its consideration are part of the same 
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contract. This rule may be regarded as a 
particular application of the rule of Subsection 


(2)(b). È 


Illustration: 

3. A and B in an integrated writing promise 
to sell and buy a specific automobile. As part of 
the transaction they orally agree that B may keep 
the automobile in A's garage for one year, paying 
$15 a month. The oral agreement is not within 
the scope ofthe integration and is not superseded. 


d. Terms omitted naturally. If it is claimed 
that a consistent additional term was omitted 
from an integrated agreement and the omission 
seems natural in the circumstances, it is not 
necessary to consider further the questions 
whether the agreement is completely integrated 
and whether the omitted term is within its scope, 
although factual questions may remain. This 
situation is especially likely to arise when the 
writing is in a standardized form which does not 
lend itself to the insertion of additional terms. 
Thus agreements collateral to a negotiable 
instrument if written on the instrument might 
destroy its negotiability or otherwise make it less 
acceptable to third parties; the instrument may 
not have space for the additional term. Leases and 
conveyances are also often in a standard form 
which leads naturally to the omission of terms 
which are not standard. These examples are not 
exclusive. Moreover, there is no rule or policy 
penalizing a party merely because his mode of 
agreement does not seem natural to others. Even 
though the omission does not seem natural, 
evidence of the consistent additional terms is 
admissible unless the court finds that the writing 
was intended as a complete and exclusive 
statement of the terms of the agreement. See 8 
210. 


Illustrations: 

4. A owes B $1,000. They agree orally that A 
will sel! B Blackacre for $3,000 and that the 
$1,000 will be credited against the price, and then 
sign a written agreement, complete on its face, 
which does not mention the $1,000 debt or the 
credit. The written agreement is not completely 
integrated, and the oral agreement for a credit is 
admissible in evidence to supplement the writ- 
ten agreement. 


5. A and B sign a written agreement, com- 
plete on its face, that A will sell B Blackacre for 
$3,000, conveyance and payment to be made 
within 60 days. It is claimed that B was about to 
render services for A and that the written agree- 
ment was signed on the oral understanding that 
B would be permitted to pay the price by render- 


ing the services at $50 an hour. The oral under- 
standing is admissible in evidence unless it is 
found that the written agreement was completely 
integrated. 


6. A and B sign a standard form of written 
agreement for the sale of goods, complete on its 
face except that a blank for time and place of de- 
livery is not filled in. It is claimed that the writing 
was signed on the oral understanding that deliv- 
ery would be made within 30 days at the buyer's 
place of business. Under Uniform Commercial 
Code 88 2-308 and 2-309, the goods would be 
deliverable, unless otherwise agreed, within a rea- 
sonable time at the seller's place of business. The 
written agreement is not completely integrated, 
and the oral understanding is admissible in evi- 
dence to supplement its terms. 


7. A and B sign a written agreement com- 
plete on its face, for the sale of goods to be shipped 
by A from Chicago to New York. It is claimed that 
the written agreement was signed on the oral 
understanding that the shipment would be made 
by a specified route. Under Uniform Commercial 
Code 88 2-311 and 2-504, unless otherwise agreed, 
A could properly ship by any reasonable route. 
The written agreement is not completely inte- 
grated, and the oral understanding is admissible. 
in evidence to supplement its terms. 


8. A and B orally agree that A shall work for 
Bin specified employment for $3,000. B delivers 
to A an absolute written promise to pay $3,000 
in six months. The terms of the oral agreement 
are admissible in evidence to supplement the 
written promise and to qualify B's duty to pay 
$3,000. 


9. A and B sign a written agreement, com- 
plete on its face, for the sale of a specific machine 
by A to B. The writing describes the machine and 
warrants that it is new, but contains no other 
terms relevant to warranty. Warranties of title, 
conformity to the description, merchantability, or 
fitness for a particular purpose, arising under 
Uniform Commercial Code 88 2-312 through 2- 
315, are not excluded. Whether an additional oral 
warranty of quality is superseded depends on 
whether the agreement is completely integrated. 


e. Written term excluding oral terms 
( merger? clause). Written agreements often 
contain clauses stating that there are no 
representations, promises or agreements 
between the parties except those found in the 
writing. Such a clause may negate the apparent 
authority of an agent to vary orally the written 
terms, and if agreed to is likely to conclude the 
issue whether the agreement is completely 
integrated. Consistent additional terms may then 
be excluded even though their omission would 
have been natural in the absence of such a clause. 
But such a clause does not control the question 
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whether the writing was assented to as an 
integrated agreement, the scope of the writing if 


completely integrated, or the interpretation of the 
written terms. 


9°77. Integrated Agreement Subject To Oral Requirement Of A Condition 


Where the parties to a written agreement agree orally that performance of the 
agreement is subject to the occurrence of a stated condition, the agreement is 
not integrated with respect to the oral condition. 


Comment: 

a. Relation to other rules. This Section states 
a rule for unsealed writings which is similar in 
operation to the rules governing delivery of a 
sealed promise in escrow or its conditional 
delivery to the promisee. See 8 103. If an 
unrestricted power of revocation is reserved by 
either party, there is no contract until he acts 
further. But if performance of the written 
agreement is subject to an oral requirement of a 
condition not within the control of either party, 
there may be a binding contract creating 
immediate conditional rights. In such a case the 
precise legal consequences may turn on inquiry 
into what the parties in fact agreed to. The 
writing, if so intended, may be a partially 
integrated agreement and may automatically 
become a completely integrated agreement on the 
occurrence of the oral requirement of a condition. 
See 88 209, 210. 


Illustrations: 

1. A and B agree that A will sell a patent to B 
for $10,000 if C, an engineer advising B, ap- 
proves. A and B sign a written agreement cover- 
ing all of the agreement except C's approval, and 
agree orally that it will take effect only if C ap- 
proves. There is an immediate contract, but B's 
duty is conditional on C's approval. 


2. A and B sign a written agreement for an 
exchange of real property and leave it with C, an 
attorney, on the oral understanding that it is not 
to take effect until each has consulted his wife and 
notified C that he still wishes to close the ex- 
change. There is no contract until each has noti- 
fied C. 


b. Requirement of a condition inconsistent 
with a written term. The rule of this Section may 
be regarded as a particular application ofthe rule 
of 8 216(2)(b), giving effect to consistent 
additional terms omitted naturally from a 
writing. So regarded, it has sometimes been 
limited to requirements of conditions consistent 
with the written terms. But an oral requirement 


of a condition is never completely consistent with 
a signed written agreement which is complete on 
its face; in such cases evidence of the oral 
requirement bears directly on the issues whether 
the writing was adopted as an integrated 
agreement and if so whether the agreement was 
completely integrated or partially integrated. 
Inconsistency is merely one factor in the 
preliminary determination of those issues. If the 
parties orally agreed that performance of the 
written agreement was subject to a condition, 
either the writing is not an integrated agreement 
or the agreement is only partially integrated until 
the condition occurs. Even a *merger" clause in 
the writing, explicitly negating oral terms, does 
not control the question whether there is an 
integrated agreement or the scope ofthe writing. 
See Comment e to § 216. 


Illustrations: 

3. A and B sign a written agreement for the 
sale of goods, and orally agree that the writing 
shall not take effect unless railroad cars are avail- 
able within ten days. The oral agreement is effec- 
tive. 


4. Evidence of the facts stated in Illustration 
3 is offered, and the writing contains a provision 
that “delivery shall be made within 30 days." Evi- 
dence of the oral agreement is excluded only if 
the court makes a preliminary determination that 
performance of the written agreement could not 
in the circumstances reasonably be found to have 
been subject to the oral agreement. 


5. A and B make and sign an elaborate writ- 
ten agreement for the merger of their corporate 
holdings into a single new company. The writing 
provides that all obligations under it will termi- 
nate unless agreed subscriptions to the stock of 
the new company are accepted within twenty 
days. Itis also orally agreed that the project is not 
to be operative unless the parties raise $600,000 
additional capital. If the additional capital is not 
raised, there is no contract. 
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§ 218. Untrue Recitals; Evidence Of Consideration 
(1) A recital of a fact in an integrated agreement may be shown to be untrue. 
(2) Evidence is admissible to prove whether or not there is consideration for a 
promise, even though the parties have reduced their agreement to a writing 
which appears to be a completely integrated agreement. 


Comment: 

a. Fact and transaction. The parol evidence 
rule (8 213) relates to the effect of an integrated 
agreement on prior agreements. An integrated 
agreement may have the effect of discharging a 
prior promise, conveyance or discharge; it does 
not establish fictitious events. 

b. Effect of recital. A recital of fact in an 
integrated agreement is evidence ofthe fact, and 
its weight depends on the circumstances. 
Contrary facts may be proved. The result may be 
that the integrated agreement is not binding, or 
that it has a different effect from the effect if the 
recital had been true. In the absence of estoppel, 
the true facts have the same operation as if stated 
in the writing. 

c. Estoppel. In some circumstances a recital 
may embody a representation of fact by one party 
to the other, and the party making such a 
representation may be barred by estoppel from 
showing the truth contrary to the representation 
after another has relied on the representation. 
See Comment a to § 90. 

d. Omission of consideration. Where a written 
agreement requires consideration and none is 
stated in the writing, a finding that the writing is 
a completely integrated agreement would mean 
that it is not binding for want of consideration. 
Since only a binding integrated agreement brings 
the parol evidence rule into operation, evidence 
is admissible to show that there was 
consideration and what it was. 


Illustration: 

1. A gives B a written promise to pay $100. 
The writing states no consideration. B promises 
orally to build a fence in consideration of the 


promise of $100. Both promises are operative. 


e. Incorrect recital of consideration. Where a 
writing shows a promise in consideration of a. 
return promise and it is determined that the 
writing is a binding integrated agreement, 
inconsistent prior agreements are discharged. 
See 8 213. But an integrated agreement which is 
not binding does not ordinarily discharge prior 
agreements, and the parol evidence rule does not 
apply to recitals of facts. Where consideration is 
required, the requirement is not satisfied by a 
false recital of consideration, although in some 
circumstances a recital of consideration may 
make a promise binding without consideration. 
See 88 71, 87, 88. An incorrect statement of a 
consideration does not prevent proof either that 
there was no consideration or that there was a - 
consideration different from that stated. In some 
such cases the recital may imply a promise not 
explicitly stated. 


Illustrations: 

2. A, an insurance company, issues a fire 
insurance policy to B. The policy provides that A 
is not bound until the premium is paid, and falsely 
recites payment. On accepting the policy, B im- 
pliedly promises to pay the premium and A is 
bound by the policy. 


3. A, desiring to make a gift of Blackacre to 
his daughter B, delivers to B a written promise to 
transfer Blackacre to her in consideration of 
$1,000 paid by B, receipt of which is acknowl- 
edged. No money is in fact paid by B, and the cir- 
cumstances do not justify implication of a prom- 
ise to pay. A's promise is not binding for want of 
consideration. 
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Topic 4. Scope As Affected By Usage 


§ 219. Usage 


Usage is habitual or customary practice. 


Comment: 

a. Scope of usage. Although rules of law are 
often founded on usage, usage is not in itself a 
legal rule but merely habit or practice in fact. A 
particular usage may be more or less widespread. 
It may prevail throughout an area, and the area 
may be small or large—a city, a state or a larger 
region. A usage may prevail among all people in 
the area, or only in a special trade or other group. 
Usages change over time, and persons in close 
association often develop temporary usages 
peculiar to themselves. 


b. Usage of words. A word usage exists when 
few or many people use a word or phrase to 
convey a standard meaning or several standard 
meanings and develop a common understanding 
of the meaning or meanings. Dictionaries record 
word usages which have achieved some 
generality, with varying degrees of completeness 
and accuracy. See § 201. 


§ 220. Usage Relevant To Interpretation 
(1) An agreement is interpreted in accordance with a relevant usage if each 
party knew or had reason to know of the usage and neither party knew or had 
reason to know that the meaning attached by the other was inconsistent with 


the usage. 


(2) When the meaning attached by one party accorded with a relevant usage 
and the other knew or had reason to know of the usage, the other is treated as 
having known or had reason to know the meaning attached by the first party. 


Comment: 

a. Relation to other rules. Usage may “give 
particular meaning to” an agreement, or may 
“supplement or qualify” it. See Uniform 
Commercial Code § 1-205. This Section deals with 
usage as an element in interpretation and states 
rules consistent with the general rules on 
agreement and interpretation stated in §§ 20 and 
201. Usage supplementing or qualifying an 
agreement is the subject of the following section, 
and §§ 222 and 223 apply the general rules of 
this Section and § 221 to the particular cases of 
usage of trade and course of dealing. Where there 
are conflicting usages of words and no different 
intention is shown, § 202 provides guides for the 
process of interpretation; where there is conflict 
between usage of trade and express terms, course 
of performance or course of dealing, § 203 states 
standards of preference. 

b. Interpretation of language. An agreement 
may have a legal effect not intended by either 
party, but interpretation is limited to meanings 
intended by at least one party. Neither party is 
bound by a meaning unless he knows or has 
reason to know of it. See §§ 200, 201. Usage is 
subject to the same rule: a party is not bound by 
a usage unless he knows or has reason to know 


of it. Hence a party who asserts a meaning based 
on usage must show either that the other party 
knew of the usage or that the other party had 
reason to know of it. Analytically, the meaning 
of language is a question of fact, but in the 
absence of extrinsic evidence the meaning of 
language in an integrated writing is to be 
determined as a question of law. See § 212. Where 
a usage of words is sufficiently well known, a court 
will take judicial cognizance of it without proof; 
otherwise the burden of establishing a usage is 
on the party asserting it. See § 202. Ordinarily 
there is no requirement that a usage relevant to 
the interpretation of language be pleaded, but a 
party against whom evidence of usage is offered 
may be entitled to a continuance or to notice 
sufficient to prevent unfair surprise. See Uniform 
Commercial Code § 1-205(6). 


Illustrations: 

1. A contracts to sell and B to buy ten bush- 
els of oats. By very general usage 32 pounds con- 
stitutes a bushel of oats. In the absence of con- 
trary evidence, ten bushels in the contract means 
320 pounds. 
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2. A contracts with B to “sponsor” a bowling 
team and to pay B "the usual sponsoring fees." In 
an action against A for repudiating the contract 
in a dispute over the fees, B cannot recover with- 
out proving a usage as to "usual sponsoring fees." 


3. A employs B as exclusive broker to sell 
business premises subject to a one-year lease back 
to A. B submits an agreement for sale to C sub- 
ject to a one-year lease, with a provision for ter- 
mination of the lease on six months notice. A re- 
jects the agreement. In an action for the agreed 
commission B claims that by local usage all busi- 
ness leases contain such a provision. B has the 
burden of establishing the usage and A's knowl- 
edge or reason to know of it. 


c. Agreed but unstated terms. An agreement 
orterm thereof need not be stated in words if the 
parties manifest assent to it by other conduct, and 
such assent is often manifested by conduct in 
accordance with usage. Where there is an 
integrated agreement, an agreed but unstated 
term may be annexed by usage on the same 
principle which controls consistent additional 
terms generally. See 8 216. But it is so common 
to contract with reference to usage, leaving the 
usage unstated, that no inquiry is necessary as to 
whether it is natural in the particular 
circumstances to omit the term from the writing. 
See Uniform Commercial Code 8 2-202(a). 
Where it is claimed that the usage contradicts the 
express terms, the issue is resolved as a question 
of interpretation. See § 203(b). Whether a usage 
is reasonable may bear on the issue whether the 
parties contracted with reference to it, but if they 
did they are not in general forbidden to make 
agreements which seem unreasonable to others. 


Illustrations: 

4. A and B contract for a year's employment 
of B by A. As both parties know, there is a usage 
that such a contract may be terminated by a 
month's notice. Unless a contrary intention is 
manifested, the usage is part of the contract. 


5. A sends goods to B by C, a private carrier, 
receiving a bill of lading from C. B rejects the ship- 
ment. The usage of such carriers, known to A and 
C, is to notify the shipper of such a rejection. Un- 
less a contrary intention is manifested, the re- 
quirement of notification is added to the terms of 
the bill of lading. 


6. A contracts to sell and B to buy 100 bar- 
rels of flour at $8 a barrel. By a usage of the trade 
known to A and B payment under such contracts 
is due ten days after delivery unless otherwise 
agreed. The usage is part of the contract. 


7. A contracts to sell and B to buy 100 bar- 
rels of mackerel. By a usage of trade known to A 
and B, sellers of mackerel, unless they agree oth- 
erwise, warrant that the fish are not below a cer- 
tain size. The usage is part of the contract. See 
Uniform Commercial Code 88 2-314(3), 2- 
316(3)(c). 


d. Ambiguity and contradiction. Language 
and conduct are in general given meaning by 
usage rather than by the law, and ambiguity and 
contradiction likewise depend upon usage. Hence 
usage relevant to interpretation is treated as part 
of the context of an agreement in determining 
whether there is ambiguity or contradiction as 
well as in resolving ambiguity or contradiction. 
There is no requirement that an ambiguity be 
shown before usage can be shown, and no 
prohibition against showing that language or 
conduct have a different meaning in the light of 
usage from the meaning they might have apart 
from the usage. The normal effect of a usage ona 
written contract is to vary its meaning from the 
meaning it would otherwise have. 


Illustrations: 

8. A leases a rabbit warren to B. The written 
lease contains a covenant that at the end of the 
term A will buy and B will sell the rabbits at “60£ 
per thousand." The parties contract with reference 
to a local usage that 1,000 rabbits means 100 
dozen. The usage is part of the contract. 


9. In an integrated contract, A promises to 
sell and B to buy a certain quantity of ^white ar- 
senic" for a stated price. The parties contract with 
reference to a usage of trade that “white arsenic” 
includes arsenic colored with lamp black. The 
usage is part of the contract. 


10. A, a bank in New York City, issues to B a 
letter of credit promising a payment on presen- 
tation of documents including a "full set of bills 
of lading." By a general banking usage in New 
York City, banks accept less than a full set in such 
cases if there is a guaranty by a responsible New 
York bank in lieu of the missing part. Unless oth- 
erwise agreed, the usage is part of the contract. 
Uniform Commercial Code 8 5-109. 
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S 221. Usage Supplementing An Agreement 
An agreement is supplemented or qualified by a reasonable usage with respect 
to agreements of the same type if each party knows or has reason to know of 


the usage and neither party knows or has reason to know that the other party 
has an intention inconsistent with the usage. 


Comment: 

a. Agreed terms and omitted terms. Where the 
parties have in fact agreed to incorporate a usage 
into their agreement, the case is within § 220. 
This Section extends the same principle to cases 
where the parties did not advert to the problem 
with which the usage deals, or where one or each 
separately foresaw the problem but failed to 
manifest any intention with respect to it. In such 
cases, in the absence of usage, the court would 
supply a reasonable term. See $ 204. But if there 
is a reasonable usage which supplies an omitted 
term and the parties know or have reason to know 
of the usage, it is a surer guide than the court's 
own judgment of what is reasonable. Thus a usage 
may make it unnecessary to inquire into or prove 
what the actual intentions of the parties were with 
respect to an unstated term. Compare Uniform 
Commercial Code §§ 1- 205(3), 2-202(a). 


lilustrations: 

1. A, a canner, and B, a wholesale grocer, 
contract for the sale by A to B of canned fruit prod- 
ucts, using a standard form of contract approved 
by canning and wholesale grocer trade associa- 
tions. By uniform usage among canners, where 
the standard form is used title to unshipped goods 
passes on billing dates specified on the form. In 
the absence of contrary indication, the usage is 
part of the contract. 


2. A, an ordained rabbi, is employed by B, 
an orthodox Jewish congregation, to officiate as 
cantor at specified religious services. At the time 
the contract is made, it is the practice of such con- 
gregations to seat men and women separately at 
services, and a contrary practice would violate A’s 
religious beliefs. At a time when it is too late for 
A to obtain substitute employment, B adopts a 
contrary practice. A refuses to officiate. The prac- 
tice is part of the contract, and A is entitled to the 
agreed compensation. 


b. Reason to know and reasonableness. The 
more general and well-established a usage is, the 
stronger is the inference that a party knew or had 
reason to know of it. Similarly, the fact that a 
usage is reasonable may tend to show that the 
parties contracted with reference to it or that a 
particular party knew or had reason to know of 
it. Where the parties in fact agree to a usage, there 
is no general requirement that their usage seem 
reasonable to others; but where there is no 


agreement only a reasonable usage supplies an 
omitted term. What is reasonable for this purpose 
depends on the circumstances; it may be 
reasonable to hold a non-merchant to mercantile 
standards if he is represented by a mercantile 
agent. See Uniform Commercial Code 8 2-104, 
defining "merchant." Ordinarily an agent is 
authorized to comply with relevant usages of 
business if the principal has notice that usages 
of such a nature may exist. See Restatement, 
Second, of Agency 8 36. 


Illustrations: 

3. A, in Washington, sends an order to B, a 
broker in Baltimore, to be executed on the New 
York Stock Exchange. Unless both A and B give 
the order a different and identical interpretation 
or B has reason to know that A has a different 
intention, the order is interpreted in accordance 
with the reasonable usages of the New York Stock 
Exchange. 


4. A, a publisher, contracts with B to pub- 
lish a two-volume work. The contract provides for 
binding “10,000 copies at .538," which by usage 
of the publishing business refers to the number 
of volumes rather than the number of sets. The 
usage is part ofthe contract even though the work 
is B's first and he does not know of the usage. 


c. Effect of usage on law. It is often said that 
usage cannot change a rule of law, but a 
distinction must be drawn. If the rule of law is 
one which overrides contrary agreement, it also 
overrides usage; but if the law merely supplies a 
term in the absence of contrary agreement, usage 
can have the same effect as contrary agreement. 
See Uniform Commercial Code 8 1-201(3). 


Illustrations: 

5. A and B, both members of a Mercantile 
Exchange, enter into an oral contract within the 
Statute of Frauds. By usage of the Exchange oral 
agreements between members of the Exchange 
are enforceable. The usage does not make the con- 
tract enforceable if it is otherwise unenforceable. 


6. A makes B a promise without consider- 
ation. By usage such promises are binding with- 
out consideration. The usage does not make the 
promise legally binding. 
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7. A makes an offer to B by telephone, and B 
accepts by telephone. By usage known to both 
parties such an agreement is not binding unless 
promptly confirmed in writing by the acceptor. 
Unless a contrary intention is indicated, the us- 
age is part of the agreement, and there is no con- 
tract unless B gives prompt written confirmation. 


d. Intention inconsistent with usage. The 
parties to an agreement are not bound to follow 
the usages of others or their own prior usages. If 
either party has reason to know that the other 
has an intention inconsistent with a particular 
usage, the usage is not applicable. Such an 
intention need not be manifested in any 
particular way; whether the parties contracted 
with reference to a usage is determined on the 
basis of all the circumstances, and a usage may 
be excluded by the same type of proof which 
would include it. 


§ 222. Usage Of Trade 


Illustrations: 

8. A, a resident of Philadelphia, makes a con- 
tract with B, a resident of New York, by which A 
promises to build a brick wall in Philadelphia. 
There is a local usage in Philadelphia as to mea- 
suring brick which differs from that elsewhere. B 
is not aware of the Philadelphia usage, as A has 
reason to know. The usage is not part of the con- 
tract. ` 


9. A, a bank, issues a letter of credit promis- 
ing to honor drafts accompanied by bills of lad- 
ing covering “Coromandel groundnuts.” Dealers . 
in groundnuts understand *Coromandel ground- 
nuts” to mean “machine-shelled groundnut ker- 
nels." A is not bound to honor drafts accompa- 
nied by bills of lading covering *machine-shelled 
groundnut kernels." See Uniform Commercial 
Code 8 5- 109(1)(c). 


(1) A usage of trade is a usage having such regularity of observance in a place, 
vocation, or trade as to justify an expectation that it will be observed with 
respect to a particular agreement. It may include a system of rules regularly 
observed even though particular rules are changed from time to time. 

(2) The existence and scope of a usage of trade are to be determined as 
questions of fact. If a usage is embodied in a written trade code or similar 
writing the interpretation of the writing is to be determined by the court as a 


question of law. 


(3) Unless otherwise agreed, a usage of trade in the vocation or trade in which 
the parties are engaged or a usage of trade of which they know or have reason 
to know gives meaning to or supplements or qualifies their agreement. 


Comment: 

a. Relation to other rules. This Section follows 
Uniform Commercial Code 8 1-205 and states a 
particular application of the rules stated in §§ 220 
and 221. As to conflicting usages of words, see 8 
202; as to conflict between usage of trade and 
express terms, course of performance or course 
of dealing, see 8 203. 

b. Regularity of observance. A usage of trade 
need not be “ancient or immemorial,” 
"universal," or the like. Unless agreed to in fact, 
it must be reasonable, but commercial 
acceptance by regular observance makes out a 
prima facie case that a usage of trade is 
reasonable. There is no requirement that an 
agreement be ambiguous before evidence of a 
usage of trade can be shown, nor is it required 
that the usage of trade be consistent with the 
meaning the agreement would have apart from 
the usage. When the usage consists of a system 
of rules, the parties need not be aware of a 
particular rule if they know or have reason to 
know the system and the particular rule is within 


the scheme of the system. A change within the 
system may have effect promptly, even though 
there has been no time for regular observance of 
the change. 


Illustrations: 

1. A contracts to sell B 10,000 shingles. By 
usage of the lumber trade, in which both are en- 
gaged, two packs ofa certain size constitute 1,000, 
though not containing that exact number. Unless 
otherwise agreed, 1,000 in the contract means two 
packs. 


2. A contracts to sell B 1,000 feet of San 
Domingo mahogany. By usage of dealers in ma- 
hogany, known to A and B, good figured ma- 
hogany of a certain density is known as San 
Domingo mahogany, though it does not come 
from San Domingo. Unless otherwise agreed, the 
usage is part of the contract. 


3. A promises to act as B's agent in a certain 
business, and B promises to pay a certain com- 
mission for each "order." By a local usage in that 
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business, “order” means only an order on which 
the purchaser has paid a certain price. Unless oth- 
erwise agreed, the usage is part of the contract. 


4. A and B enter into a contract for the saw- 
ing of logs during the “winter season." Usage in 
the logging business may show that “winter sea- 
son" means the period between the closing of a 
sawmill in the autumn and the arrival of logs in 
the spring. 


5. A and B enter into a contract of charter 
party in which A promises to discharge the vessel 
"in 14 days." Usage in the shipping business may 
show this means 14 working days. 


6. A and B enter into a contract for the pur- 
chase and sale of “No. 1 heavy book paper guar- 
anteed free from ground wood." Usage in the pa- 
per trade may show that this means paper not 
containing over 396 ground wood. 


c. Local usages of trade. Where usages vary 
from place to place, there may be a problem in 
deciding which usage is applicable. Even though 
local residents regularly contract with reference 
to a local usage of trade, others are not bound by 
the usage unless they know or have reason to 
know of it. If that condition is satisfied and no 
contrary intention is shown, a usage of trade in a 
particular place is ordinarily used to interpret the 
agreement as to that part of the performance 
which is to occur there. See Uniform Commercial 
Code 8 1-205(5). 


8 223. Course Of Dealing 


Illustrations: 

7. A contracts to employ B for 20 days. In 
the kind of work to which the employment relates, 
in the place where both reside and the work is to 
be performed, a day's work is eight hours. Unless 
otherwise agreed, B's employment is for 20 eight- 
hour days. 


8. A leases to B a portion of a building for 
"confectionery store purposes." By local usage at 
the time and place where the lease is made and 
the building is located, *confectionery store pur- 
poses" include the giving of light lunches. Unless 
otherwise agreed, the usage is part of the contract. 


9. A promises B to keep certain premises 
"fully insured." At the time and place where the 
contract is made and to be performed and where 
the parties reside, insurance companies will not 
insure such premises for more than three-fourths 
of their value, and such premises insured for 
three-fourths of their value are called “fully in- 
sured." Unless otherwise agreed, the local usage 
is part of the contract. 


10. A of Chicago negotiates and concludes 
in South Carolina an integrated contract to sell 
and deliver to B in South Carolina *ground sheep 
manure." These words mean a finer grinding in 
South Carolina than they do in Chicago, and A 
has reason to know of the South Carolina usage. 
Unless otherwise agreed, the contract is taken to 
refer to the South Carolina usage. 


(1) A course of dealing is a sequence of previous conduct between the parties 
to an agreement which is fairly to be regarded as establishing a common basis 
of understanding for interpreting their expressions and other conduct. 

(2) Unless otherwise agreed, a course of dealing between the parties gives 
meaning to or supplements or qualifies their agreement. 


Comment: 

a. Relation to other rules. This Section follows 
Uniform Commercial Code 8 1-205 and states a 
particular application of the rules stated in 88 220 
and 221. As to conflict between course of dealing 
and express terms, course of performance or 
usage of trade, see 8 203. 

b. Common basis of understanding. Course 
of dealing may become part of an agreement 
either by explicit provision or by tacit recognition, 
or it may guide the court in supplying an omitted 
term. Like usage of trade, it may determine the 
meaning of language or it may annex an agreed 
but unstated term. There is no requirement that 
an agreement be ambiguous before evidence of a 
course of dealing can be shown, nor is it required 
that the course of dealing be consistent with the 
meaning the agreement would have apart from 
the course of dealing. 
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Illustrations: 

1. A, a sugar company, enters into a written 
agreement with B, a grower of sugar beets, by 
which B agrees to raise and deliver and A to pur- 
chase specified quantities of beets during the 
coming season. No price is fixed. The agreement 
is on a standard form used for B and many other 
growers in prior years. A's practice is to pay all 
growers uniformly on a formula based on A's *net 
return" according to A's established accounting 
system. Unless otherwise agreed, the established 
pattern of pricing is part of the agreement. 


2. A, a manufacturer, sends a price quota- 
tion on goods to B, a dealer, together with printed 
*conditions of sale." B then sends orders to A; and 
A fills them. B takes advantage of discount terms 
of the quotation not referred to in B's orders. 
Unless otherwise agreed, the "conditions of sale" 
are part of each contract. 
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Introductory Note 

The preceding sections of this Chapter have been primarily concerned with duties. This Topic is concerned 
with conditions. An obligor will often quality his duty by providing that performance will not become due unless 
a stated event, which is not certain to occur, does occur, Such an event is called a condition. An obligor may 
make an event a condition of his duty in order to shift to the obligee the risk of its non-occurrence. In this ease 
the event may be within the control of the obligee tegu his furnishing security), or of the obligor (e.g.. his 
satisfaction with the obligee's performanee!, or of neither eg.. the accidental destruction of the subject matter). 
An obligor may also make an event a condition of his duty in order to induce the obligee to cause the event to 
occur. In this ease the event is presumably with the control of the obligee (e.g. his performance within a 
specified time). And even when the party has not qualitied his duty in this way, a court may supply a term (§ 
204) making an event a condition. 

When a court determines whether the agreement makes an event a condition, or whether, if the agreement 
does not, the court itself should supply a term making an event a condition, it follows the general rules already 
stated in this Chapter. The same rules are used to ascertain the meaning of the agreement (Topic 1), and the 
same considerations of fairness and the public interest apply (Topic 2); the adoption of a writing has the same 
consequences (Topic 3; but see 8 217), and usage has the same effect (Topic 4). 

Conditions have, however, traditionally been the subject of a distinetive terminology. and there are some 
special rules in aid of interpretation with regard to conditions. This Topic deals with this terminology and these 
rules. The terminology includes the word "condition" itself (8 224 and Comment a, the terms “express.” “implied 
in fact” and “constructive” conditions (Comment e to $ 220), the phrase “excuse of the non-occurrence of a 
condition" (Comment b to $ 225), aud the terms "condition precedent? and "condition subsequent," which are 
not used in this Restatement (Comment e to $ 224: Comment u to $ 230). The rules speak to the effect of the 
non-occurrence of a condition (8 225), to whether an event is a condition and, if se. the nature of that event (88 
226-28), and to the excuse of the non oceutrence of a condition te avoid forfeiture (3 229). Where performances 
are to be exchanged under an exchange of promises, a failure of performance by one party may have the same 
effect as the non-oceurrence of a condition, but this matter is covered in Chapter 10 and not in this Topic. 


8 224. Condition Defined 


A condition is an event, not certain to occur, which must occur, unless its non- 
occurrence is excused, before performance under a contract becomes due. 


Comment: 

a. "Condition" limited to event. "Condition" is 
used in this Restatement to denote an event 
which qualifies a duty under a contract. See the 
Introductory Note to this Topic. It is recognized 
that "condition" is used with a wide variety of 
other meanings in legal discourse. Sometimes it 


the parties are conditional on B obtaining from X 
Bank by June 30 a letter of credit" on stated terms. 
The quoted language is a term of the agreement 
($ 5), not a condition. The event referred to by 
the term, obtaining the letter of credit by June 
30, is a condition. 


is used to denote an event that limits or qualifies 
a transfer of property. In the law of trusts, for 
example, it is used to denote an event such as the 
death of the settlor that qualifies his disposition 
of property in trust. See Restatement, Second, 
Trusts 8 360. See also the rules on “conditional” 
delivery (8 103) and *conditional" assignment (88 
103, 331). Sometimes it is used to refer to a term 
(8 5) in an agreement that makes an event a 
condition, or more broadly to refer to anv term 
in an agreement (e.g., "standard conditions of 
sale"). For the sake of precision, "condition" is 
not used here in these other senses. 


Illustration: 

1. A contracts to sell and B to buy goods pur- 
suant to a writing which provides, under the head- 
ing "Conditions of Sale," that "the obligations of 


b. Uncertainty of event. Whether the reason 
tor making an event a condition is to shift to the 
obligee the risk of its non-occurrence, or whether 
it is to induce the obligee to cause the event to 
occur (see Introductory Note to this Topic), there 
is inherent in the concept of condition some 
degree of uncertainty as to the occurrence of the 
event. Therefore, the mere passage of time, as to 
which there is no uncertainty, is not a condition 
and a duty is unconditional if nothing but the 
passage of time is necessary to give rise to a duty 
of performance. Moreover, an event is not a 
condition, even though its occurrence is 
uncertain, if it is referred to merely to measure 
the passage of time after which an obligor is to 
perform. See Comment b to 8 227. Performance 
under a contract becomes due when all necessary 
events, including any conditions and the passage 
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of any required time, have occurred so that a 
failure of performance will be a breach. See 88 
231-43. 

The event need not, in order to be a condition, 
be one that is to occur after the making of the 
contract, although that is commonly the case. It 
may relate to the present or even to the past, as 
isthe case where a marine policy insures against 
a loss that may already have occurred. 
Furthermore, a duty may be conditioned upon 
the failure of something to happen rather than 
upon its happening, and in that case its failure to 
happen is the event that is the condition. 


Illustrations: 

2. A tells B, “If you will paint my house, I 
will pay you $1,000 on condition that 30 days 
have passed after you have finished.” B paints A’s 
house. Although A is not under a duty to pay B 
$1,000 until 30 days have passed, the passage of 
that time is not a condition of A’s duty to pay B 
$1,000. 


3. A contracts to sell and B to buy goods to 
be shipped *C.I.F.," payment to be “on arrival of 
goods.” Risk of loss of the goods passes from A to 
B when A, having otherwise complied with the 
C.I.F. term of the contract, puts the goods in the 
possession of the carrier (Uniform Commercial 
Code 8 2-320(2)). If the goods are lost in transit, 
B is under a duty to pay the price when the goods 
should have arrived (Uniform Commercial Code 
88 2-709(1)(a), 2- 321(3)). The arrival of the goods 
is nota condition of B's duty to pay for the goods. 


c. Necessity of a contract. In order for an event 
to be a condition, it must qualify a duty under an 
existing contract. Events which are part of the 
process of formation of a contract, such as offer 
and acceptance, are therefore excluded under the 
definition in this section. It is not customary to 
call such events conditions. But cf. 8 36(2) 
(“condition of acceptance"). For the most part, 
they are required by law and may not be 
dispensed with by the parties, while conditions 
are the result of, or at least subject to, agreement. 
Where, however, an offer has become an option 
contract, e.g., by the payment of a dollar (8 87), 
the acceptance is a condition under the definition 
in this section. 


Illustration: 

4. A tells B, ^I promise to pay you $1,000 if 
you paint my house." B begins to paint A's house. 
Since B's beginning of the invited performance 
gives rise to an option contract, B's completion of 
performance is a condition of A's duty under that 
contract to pay B $1,000. See 8 45. 


d. Relationship of conditions. A duty may be 
subject to any number of conditions, which may 
be related to each other in various ways. They 
may be cumulative so that performance will not 
become due unless all of them occur. They may 
be alternative so that performance may become 
due if any one of them occurs. Or some may be 
cumulative and some alternative. Furthermore, 
a condition may qualify the duties of both parties. 
CHS 


Illustrations: 

5. A, as the result of financial reverses, sells 
B a valuable painting for $1,000,000, but reserves 
a right to repurchase it by tendering the same 
price on or before August 18 if he again finds him- 
self in such a financial condition that he can keep 
it for his personal enjoyment. A’s tender of 
$1,000,000 by August 18 and his being in such 
financial condition that he can keep the painting 
for his personal enjoyment are cumulative con- 
ditions and redelivery of the painting does not 
become due unless both of them occur. 


6. A purchases land from Mrs. B, who is un- 
able to get Mr. B to join her in signing the deed 
because they are engaged in divorce proceedings. 
A takes possession under a deed signed by Mrs. 
B, pays Mrs. B $10,000 and promises to pay an 
additional $5,000 “if, within one year, (1) Mr. and 
Mrs. B execute a quitclaim deed to A, or (2) Mrs. 
B furnishes A with a certificate of the death of Mr. 
B with Mrs. B surviving him, or (3) Mrs. B as a 
single person executes a quitclaim deed to A af- 
ter having been awarded the land following the 
entry of a final decree of divorce from Mr. B.” The 
three enumerated events are alternative condi- 
tions and A’s payment of $5,000 to Mrs. B be- 
comes due if any of them occurs. 


7. A and B contract to merge their corporate 
holdings into a single new company. It is agreed 
that the project is not to be operative unless the 
parties raise $600,000 additional capital. The 
raising of the additional capital is a condition of 
the duties of both A and B. If it is not raised, nei- 
ther A’s nor B’s performance becomes due. 


e. Occurrence of event as discharge. Parties 
sometimes provide that the occurrence of an 
event, such as the failure of one of them to 
commence an action within a prescribed time, 
will extinguish a duty after performance has 
become due, along with any claim for breach. 
Such an event has often been called a “condition 
subsequent,” while an event of the kind defined 
in this section has been called a “condition 
precedent.” This terminology is not followed here. 
Since a “condition subsequent,” so-called, is 
subject to the rules on discharge in § 230, and 
not to the following rules on conditions, it is not 
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called a *condition" in this Restatement. 
Occasionally, although the language of an 
agreement says that if an event does not occur.a 
duty is "extinguished," *discharged," or 
"terminated," it can be seen from the 
circumstances that the event must ordinarily 
occur before performance of the duty can be 
expected. When a court concludes that, for this 
reason, performance is not to become due unless 
the event occurs, the event is, in spite of the 
language, a condition of the duty. See § 227(3). 
See also Comment a to § 230. 


Illustrations: 

8. A insures B's property against theft. The 
policy provides that B's failure to notify A within 
30 days after loss shall “terminate” A's duty to 
pay and that suit must be brought within one year 
after loss. Since it can be seen from the circum- 
stances that notice must ordinarily be given be- 
fore payment by A can be expected, B's notifica- 
tion of A within 30 days after loss is a condition 


of A's duty. B's bringing suit against A within a 
year after loss is not a condition of A's duty. B's 
failure to bring suit within that time will discharge 
A's duty after payment has become due, along 
with any claim for breach. 


9. A and B make a contract under which A 
promises to pay B $10,000 in annual installments 
of $1,000 each, beginning the following January 
1, with a provision that *no installments whether 
or not overdue and unpaid shall be payable in case 
of A's death within the 10 years." A's being alive 
is a condition of his duty to pay any installment. | 
A's death within ten years will discharge his duty 
to pay any installment after payment has become 
due, along with any claim for breach. 


f. Sealed contracts. The rules governing 
conditions stated in the Restatement of this 
Subject are applicable to sealed as well as 
unsealed contracts. The same rules have 
traditionally been applied to both types of 
contract with technical exceptions that are no 
longer of significance. 


§ 225. Effects Of The Non-Occurrence Of A Condition 


(1) Performance of a duty subject to a condition cannot become due unless the 
condition occurs or its non-occurrence is excused. 

(2) Unless it has been excused, the non-occurrence of a condition discharges 
the duty when the condition can no longer occur. 

(3) Non-occurrence of a condition is not a breach by a party unless he is under 


a duty that the condition occur. 


Comment: 

a. Two effects. The unexcused non-occurrence 
ofa condition has two possible effects on the duty 
subject to that condition. The first effect always 
follows and the second often does. The first, 
stated in Subsection (1), is that of preventing 
performance ofthe duty from becoming due. This 
follows from the definition of “condition” in 8 
224. Performance of the duty may still become 
due, however, if the condition occurs later within 
the time for its occurrence. The non-occurrence 
of the condition within that time has the 
additional effect, stated in Subsection (2), of 
discharging the duty. The time within which the 
condition can occur in order for the performance 
of the duty to become due may be fixed by a term 
of the agreement or, in the absence of such a term, 
by one supplied by the court (§ 204). Where 
discharge would produce harsh results, this 
second effect may be avoided by rules of 
interpretation (§§ 226, 228) or of excuse of 
conditions (Comment b and § 229). 


Illustrations: 

1. A contracts to sell and B to buy A’s busi- 
ness. The contract provides that B is to pay in in- 
stallments over a five-year period following the 
conveyance, and that A is to convey on condition 
that B pledge specified collateral to secure his 
payment. Conveyance by A does not become due 
until B pledges the collateral. If the agreement 
does not provide for the time within which the 
collateral is to be pledged, A’s duty is discharged 
if it is not pledged within a reasonable time. 


2. B gives A $10,000 to use in perfecting an 
invention, and A promises to repay it only out of 
royalties received during his lifetime from the sale 
of the patent rights. In spite of diligent efforts, A 
is unable to perfect his invention and obtain a 
patent, and no royalties are received. A dies after 
six years. B has no claim against A’s estate. Re- 
ceipt of royalties is a condition of A’s duty to re- 
pay the money and A's duty is discharged by the 
non-occurrence of that condition during his life- 
time. 


b. Excuse. The non-occurrence of a condition 
of a duty is said to be “excused” when the 
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condition need no longer occur in order for 
performance ofthe duty to become due. The non- 
occurrence of a condition may be excused on a 
variety of grounds. It may be excused by a 
subsequent promise, even without consideration, 
to perform the duty in spite of the non-occurrence 
of the condition. See the treatment of “waiver” in 
§ 84, and the treatment of discharge in §§ 273- 
85. It may be excused by acceptance of 
performance in spite of the non-occurrence of the 
condition, or by rejection following its non- 
occurrence accompanied by an inadequate 
statement of reasons. See §§ 246-48. It may be 
excused by a repudiation of the conditional duty 
or by a manifestation of an inability to perform 
it. See § 255; §§ 250-51. It may be excused by 
prevention or hindrance of its occurrence 
through a breach of the duty of good faith and 
fair dealing (§ 205). See § 239. And it may be 
excused by impracticability. See § 271. These and 
other grounds for excuse are dealt with in other 
chapters of this Restatement. This Chapter deals 
only with one general ground, excuse to avoid 
forfeiture. See § 229. 

c. Effect of excuse. When the non-occurrence 
of a condition of a duty is excused, the damages 
for breach of the duty will depend on whether or 
not the occurrence of the condition was also part 
of the performances to be exchanged under the 
exchange of promises. If it was not part of the 
agreed exchange, the obligor is liable for the same 
damages for which he would have been liable had 
the duty originally been unconditional. If it was 
part of the agreed exchange, however, the saving 
to the obligee resulting from the non-occurrence 
of the condition must be subtracted in 
determining the obligor’s liability for damages. 
Rules for determining damages are set out in § 
347; see generally 88 346-56. If the obligee is 
under a duty that the condition occur, the ground 
for the excuse of the non-occurrence of the 
condition may not be a ground for discharge of 
that duty. He may therefore be liable for breach 
of the duty in spite of the excuse of the non- 
occurrence of the condition. Not only may a party 
excuse entirely the non-occurrence of a condition 
of his duty, but he may merely excuse its non- 
occurrence during the period of time in which it 
would otherwise have to occur. If he does this, 
the non-occurrence of the condition during that 
period will not discharge the duty under 
Subsection (2), although its non-occurrence will 
ultimately have that effect. See Illustration 8 to 8 
84. 


Illustrations: 

3. A contracts with B to build a house for 
$50,000, payable on condition that A present a 
certificate from C, B's architect, showing that the 
work has been properly completed. A properly 
completes the work, but C refuses to give the cer- 
tificate because of collusion with B, and the non- 
occurrence of the condition is therefore excused. 
See 8 239. Since the presentation ofthe architect's 
certificate is not part of the performances to be 
exchanged under the exchange of promises, A has 
a claim against B for $50,000. 


4. Under an option contract, A promises to 
sell B a painting *on condition that B pay 
$100,000" by a stated date. Before that date, the 
non-occurrence of the condition is excused by A's 
repudiation of the contract. See 8 255. Since the 
payment of the $100,000 is B's part of the per- 
formances to be exchanged under the exchange 
of promises, B saved that amount when the non- 
occurrence of the condition was excused, and it 
should be subtracted in determining damages. B 
has a claim against A for the value of the painting 
to B less $100,000. 


5. Aleases property to B for a stated monthly 
rental. The lease provides that A is under a duty 
to remove described property from the premises, 
and that its removal is a condition of B's duty to 
pay the rent. After A has removed most of the 
property from the premises, B says that he will 
pay the rent even though not all of it has been 
removed. The non-occurrence of the condition is 
excused and B is under a duty to pay the rent even 
though A does not remove the rest of the prop- 
erty. See 8 84. But A's duty to remove the rest of 
the property is not discharged and his failure to 
remove the rest is a breach. 


d. Imposition of duty distinguished. When one 
party chooses to use the institution of contract 
to induce the other party to cause an event to 
occur, he may do so by making the event a 
condition of his own duty (Introductory Note to 
this Topic). Or he may do so by having the other 
party undertake a duty that the event occur. Or 
he may do both. But, as Subsection (3) makes 
clear, a term making an event a condition of an 
obligor's duty does not of itself impose a duty on 
the obligee and the non-occurrence of the event 
is not of itself a breach by the obligee. Unless the 
obligee is under such a duty, the non-occurrence 
of the event gives rise to no claim against him. 
The same term may, however, be interpreted not 
only to make an event a condition ofthe obligor's 
duty, but also to impose a duty on the obligee that 
it occur. And even where no term of the 
agreement imposes a duty that a condition occur, 
the court may supply such a term. See 8 204. 
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Illustrations: 

6. A, a ship owner, promises to carry B's 
cargo on his ship to Portsmouth. B promises to 
pay A the stipulated freight on condition that A's 
ship sail directly there on its next sailing. A's ship 
carries B's cargo to Portsmouth, but puts into port 
on the way. Since carrying B's cargo directly to 
Portsmouth is a condition of B's duty, no duty to 
pay arises, and, since the condition can no longer 
occur, B's duty is discharged. Since A is under no 
duty to carry B's cargo directly to Portsmouth, 
however, his failure to do so is not a breach. 


7. The facts being otherwise as stated in Il- 
lustration 6, A promises to carry B's cargo on his 
ship directly to Portsmouth on its next sailing. 
Since carrying B's cargo directly to Portsmouth 
is a condition of B's duty, no duty to pay arises 
and, since the condition can no longer occur, B's 
duty is discharged. Since A is under a duty to carry 
B's cargo directly to Portsmouth, his failure to do 
so is also a breach. 


8. A contracts to sell and B to buy a house 
for $50,000, with the provision, “This contract is 
conditional on approval by X Bank of B’s pend- 
ing mortgage application.” Approval by X Bank 
is a condition of B’s duty. B is under no duty that 
the X Bank approve his application, but a court 
will supply a term imposing on him a duty to make 
reasonable efforts to obtain approval. See §§ 204, 
205. 


e. Ignorance immaterial. The rules stated in 
this Section apply without regard to whether a 
party knows or does not know of the non- 
occurrence of a condition of his duty. 


Illustration: 

9. The facts being otherwise as stated in Il- 
lustration 6, B refuses to pay the freight without 
knowing that A's ship has put into port on the way. 
B's refusal is not a breach since his duty is dis- 
charged. 


8 226. How An Event May Be Made A Condition 
An event may be made a condition either by the agreement of the parties or by 


a term supplied by the court. 


Comment: 

a. By agreement of the parties. No particular 
form of language is necessary to make an event a 
condition, although such words as *on condition 
that,” “provided that" and "if" are often used for 
this purpose. An intention to make a duty 
conditional may be manifested by the general 
nature of an agreement, as well as by specific 
language. Whether the parties have, by their 
agreement, made an event a condition is 
determined by the process of interpretation. That 
process is subject to the general rules that are 
contained in previous topics of this Chapter. For 
example, as in other instances of interpretation, 
the purpose of the parties is given great weight 
(8 202(1)), and, in choosing between reasonable 
meanings, that meaning is generally preferred 
which operates against the draftsman (8 206). 
There are also some special standards of 
preference that are of particular applicability to 
conditions, and these are set out in 8 227. 


Illustrations: 

1. A partnership agreement among physi- 
cians provides that A may withdraw from the part- 
nership on three months’ written notice to the 
partnership’s executive committee, “but in the 
event that the committee requests him to revoke 
his notice of withdrawal prior to its effective date, 
and he refuses to comply, he shall not upon his 


withdrawal engage in the practice of medicine 
within a twenty-five mile radius.” A gives notice 
of his withdrawal. A request by the committee that 
A revoke his notice is a condition of A’s duty not 
to practice medicine within a twenty-five mile 
radius. 


2. A, a tenant of B, promises to pay $1,000 
for “such repairs as an architect appointed by B 
shall approve.” The appointment by B of an ar- 
chitect and the architect’s approval of repairs are 


conditions of A’s duty to pay for repairs. 


3. A sells an automobile to B, for which B 
promises to pay $5,000 “on demand.” A sues B 
for the $5,000 without first making a demand. A 
can recover. The quoted language is to be inter- 
preted in the light of the purpose of the parties (§ 
202(1)), and the purpose of such language, in con- 
nection with a promise that is one to pay money 
and is otherwise unconditional, is to fix the time 
after which interest at the legal rate is payable. 
A’s suit should therefore not be dismissed merely 
because he did not demand payment, and a de- 
mand by A is not a condition of B’s duty. The same 
interpretation follows by analogy from the rule 
of Uniform Commercial Code § 3-122(1)(b), un- 
der which a claim on a demand instrument arises 
on its date or date of issue. 


4. A contracts to sell and B to buy a house 
for $50,000. The contract contains the provision, 
“This contract is conditional on approval by X 
Bank of B’s pending mortgage application.” Ap- 
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proval by X Bank is a condition of B's duty but 
not of A's duty. The quoted language is to be in- 
terpreted in the light of the purpose of the parties 
(8 202(1)), and their purpose in including such a 
provision is to protect B and not A in the event 
that the application is not approved. If X Bank 
does not approve B's application, performance by 
B will not become due even if A makes a condi- 
tional offer to deliver a deed, but performance by 
A will become due if, in spite of X Bank's failure 
to approve B's application, B makes a conditional 
offer to pay the $50,000. Cf. Illustration 8 to 8 
225. 


b. Nature of event. Just as the process of 
interpretation determines whether the parties 
have by their agreement made an event a 
condition, it also determines the nature of that 
event. Here too the process is subject to the 
general rules of interpretation stated earlier in 
the present Chapter, and here too there are some 
special standards of preference. These standards 
are set out in §§ 227(1) and 228. 


Illustrations: 

5. A, an insurance company, insures B, a 
storekeeper, against safe burglary, “provided en- 
try be made by actual force and violence, of which 
there are visible marks upon the exterior of all of 
the doors of the safe if entry is made through such 
doors.” A burglar robs B's safe by picking the lock 
of the outer door, leaving no visible marks, and 
punching out the lock of the inner door. If the 
requirement of visible marks on both doors is 
merely evidentiary, the condition occurs when 
there is as here, adequate evidence of force and 
violence to prevent fraudulent claims, even 
though there are no visible marks on the outer 
door. Since A was the draftsman of the policy, the 
meaning favorable to B is preferred (8 206). 


6. A contracts to sell and B to buy a house 
for $50,000. The contract recites that financing 
is to take the form of *$30,000 mortgage from X 
Bank" on stated terms and provides that B's duty 
is “conditional upon B's ability to arrange above 
described financing." B is unable to get the mort- 
gage from X Bank but A offers to take a $30,000 
purchase money mortgage on the stated terms 
and makes a conditional offer to deliver a deed. B 
refuses to perform. Although circumstances may 
show a contrary intention, the quoted language 
will ordinarily be interpreted so that the condi- 
tion occurs only if B is able to get the mortgage 
from X Bank, and not if B is able to get a similar 
mortgage from A. Under this interpretation, B's 
refusal is not a breach. 


c. By a term supplied by court. When the 
parties have omitted a term that is essential to a 
determination of their rights and duties, the court 
may supply a term which is reasonable in the 
circumstances (8 204). Where that term makes 


an event a condition, it is often described as a 
"constructive" (or “implied in law") condition. 
This serves to distinguish it from events which 
are made conditions by the agreement of the 
parties, either by their words or by other conduct, 
and which are described as "express" and as 
"implied in fact" (inferred from fact) conditions. 
See Comments a and b to 8 4. It is useful to 
distinguish "constructive" conditions, even 
though the distinction is necessarily somewhat 
arbitrary. For one thing, it is helpful in analysis 
and description to have terminology that reflects 
the two distinctive processes, sometimes called 
"interpretation" and "construction," that give rise 
to conditions. See Uniform Commercial Code 88 
2-313 to 2-315, in which an analogous distinction 
is made between express and implied warranties. 
For another, to the extent that the parties have, 
by a term of their agreement, clearly made an 
event a condition, they can be confident that a 
court will ordinarily feel constrained strictly to 
apply that term, while the same court may regard 
itself as having considerable latitude in tailoring 
a similar term that it has itself supplied. 

One example of such a term supplied by the 
court is the requirement of 8 45(2) that the 
offeree, under an option contract, complete or 
tender the invited performance as a condition of 
the offeror’s duty. A more common example 
occurs where an obligor’s duty cannot be 
performed without some act by the obligee, and 
the court supplies a term making that act a 
condition of the obligor’s duty. In most such 
situations, the obligee’s own obligation of good 
faith and fair dealing (§ 205) imposes on him a 
duty to do the act, so that a material failure to 
perform that duty would, in any case, have the 
same effect as the non-occurrence of a condition 
under the rules relating to performances to be 
exchanged under an exchange of promises (§ 
239). The examples given in the following 
illustrations involve situations where no duty to 
do the act is imposed. 


Illustrations: 

7. A promises to make necessary interior re- 
pairs on a building that he has leased to B, but 
reserves no privilege of entering the building. B's 
giving reasonable notice to A of any necessary 
interior repairs of which A would otherwise be 
unaware is a condition of A's duty to make those 
repairs, although B is under no duty to give no- 
tice. 


8. A, a general contractor, contracts with B, 
a town, to construct a sewer system, agreeing in 
addition to defend any action against the town 
arising out of the work and to pay any damages 
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recovered in such an action. B's giving reasonable 
notice to A of the commencement of any action 
of which A would otherwise be unaware is a con- 


although B is under no duty to give notice. 


§ 227. Standards Of Preference With Regard To Conditions 


(1) Inresolving doubts as to whether an event is made a condition of an obligor's 
duty, and as to the nature of such an event, an interpretation is preferred that 
will reduce the obligee's risk of forfeiture, unless the event is within the 
obligee's control or the circumstances indicate that he has assumed the risk. 

(2) Unless the contract is of a type under which only one party generally 
undertakes duties, when it is doubtful whether 

(a) a duty is imposed on an obligee that an event occur, or 

(b) the event is made a condition of the obligor's duty, or 

(c) the event is made a condition of the obligor's duty and a duty is imposed on 
the obligee that the event occur, 

the first interpretation is preferred if the event is within the obligee's control. 
(3) In case of doubt, an interpretation under which an event is a condition of 
an obligor's duty is preferred over an interpretation under which the non- 
occurrence of the event is a ground for discharge of that duty after it has become 


CH. 9 


dition of A's duties to defend and pay damages, 


a duty to perform. 


Comment: 

a. Scope. The present Section states three 
standards of preference used in the process of 
interpretation with regard to conditions. They 
supplement the standards of preference in 8 203, 
as well as the other rules set out in Topics 1 
through 4 of this Chapter. 

b. Condition or not. The non-occurrence of a 
condition of an obligor's duty may cause the 
obligee to lose his right to the agreed exchange 
after he has relied substantially on the 
expectation of that exchange, as by preparation 
or performance. The word “forfeiture” is used in 
this Restatement to refer to the denial of 
compensation that results in such a case. The 
policy favoring freedom of contract requires that, 
within broad limits (see 8 229), the agreement of 
the parties should be honored even though 
forfeiture results. When, however, it is doubtful 
whether or not the agreement makes an event a 
condition of an obligor's duty, an interpretation 
is preferred that will reduce the risk of forfeiture. 
For example, under a provision that a duty is to 
be performed "when" an event occurs, it may be 
doubtful whether it is to be performed only if that 
event occurs, in which case the event is a 
condition, or at such time as it would ordinarily 
occur, in which case the event is referred to 
merely to measure the passage of time. In the 
latter case, if the event does not occur some 
alternative means will be found to measure the 
passage of time, and the non-occurrence of the 
event will not prevent the obligor's duty from 
becoming one of performance. If the event is a 
condition, however, the obligee takes the risk that 


its non-occurrence will discharge the obligor's 
duty. See 8 225(2). When the nature of the 
condition is such that the uncertainty as to the 
event will be resolved before either party has 
relied on its anticipated occurrence, both parties 
can be entirely relieved of their duties, and the 
obligee risks only the loss of his expectations. 
When, however, the nature of the condition is 
such that the uncertainty is not likely to be 
resolved until after the obligee has relied by 
preparing to perform or by performing at least 
in part, he risks forfeiture. If the event is within 
his control, he will often assume this risk. If it is 
not within his control, it is sufficiently unusual 
for him to assume the risk that, in case of doubt, 
an interpretation is preferred under which the 
event is not a condition. The rule is, of course, 
subject to a showing of a contrary intention, and 
even without clear language, circumstances may 
show that he assumed the risk of its non- 
occurrence. 

Although the rule is consistent with a policy 
of avoiding forfeiture and unjust enrichment, it 
is not directed at the avoidance of actual 
forfeiture and unjust enrichment. Since the 
intentions of the parties must be taken as of the 
time the contract was made, the test is whether a 
particular interpretation would have avoided the 
risk of forfeiture viewed as of that time, not 
whether it will avoid actual forfeiture in the 
resolution of a dispute that has arisen later. 
Excuse of the non-occurrence of a condition 
because of actual forfeiture is dealt with in 8 229, 
and rules for the avoidance of unjust enrichment 
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as such are dealt with in the Restatement of 
Restitution and in Chapter 16 of this 
Restatement, particularly 88 370-77. 


Illustrations: 

1. A, a general contractor, contracts with B, 
a sub-contractor, for the plumbing work on a con- 
struction project. B is to receive $100,000, “no 
part of which shall be due until five days after 
Owner shall have paid Contractor therefor." B 
does the plumbing work, but the owner becomes 
insolvent and fails to pay A. A is under a duty to 
pay B after a reasonable time. 


2. A, a mining company, hires B, an engi- 
neer, to help reopen one of its mines for “$10,000 
to be payable as soon as the mine is in successful 
operation." $10,000 is a reasonable compensa- 
tion for B's service. B performs the required ser- 
vices, but the attempt to reopen the mine is un- 
successful and A abandons it. A is under a duty 
to pay B $10,000 after the passage of a reason- 
able time. 


3. À, a mining company, contracts with B, 
the owner of an untested experimental patented 
process, to help reopen one of its mines for $5,000 
paid in advance and an additional *$15,000 to be 
payable as soon as the mine is in successful op- 
eration." $10,000 is a reasonable compensation 
for B's services. B performs the required services, 
but because the process proves to be unsuccess- 
ful, A abandons the attempt to reopen the mine. 
A is under no duty to pay B any additional 
amount. In all the circumstances the risk of fail- 
ure of the process was, to that extent, assumed 
by B. 


4. A contracts to sell and B to buy land for 
$100,000. At the same time, A contracts to pay 
C, a realestate broker, as his commission, $5,000 
“on the closing of title.” B refuses to consummate 
the sale. Absent a showing of a contrary inten- 
tion, a court may conclude that C assumed this 
risk, and that A’s duty is conditional:on the sale 
being consummated. A is then under no duty to 
pay C. 


c. Nature of event. In determining the nature 
of the event that is made a condition by the 
agreement, as in determining whether the 
agreement makes an event a condition in the first 
place (see Comment b), it will not ordinarily be 
supposed that a party has assumed the risk of 
forfeiture. Where the language is doubtful, an 
interpretation is generally preferred that will 
avoid this risk. This standard of preference finds 
an important application in the case of promises 
to pay for work done if some independent third 
party, such as an architect, surveyor or engineer, 
is satisfied with it, where the risk of forfeiture in 
the case of a judgment that is dishonest or based 
on a gross mistake as to the facts is substantial. 


The standard does not, however, help a party if 
the condition is within his control or if the 
circumstances otherwise indicate that he 
assumed that risk. 


Illustrations: 

5. À contracts with B to repair B's building 
for $20,000, payment to be made “on the satis- 
faction of C, B's architect, and the issuance of his 
certificate." A makes the repairs, but C refuses to 
issue his certificate, and explains why he is not 
satisfied. Other experts in the field consider A's 
performance to be satisfactory and disagree with 
C's explanation. A has no claim against B. The 
quoted language is sufficiently clear that Subsec- 
tion (1) does not apply. If C is honestly not satis- 
fied, B is under no duty to pay A, and it makes no 
difference if his dissatisfaction was not reason- 
able. 


6. The facts being otherwise as stated in Il- 
lustration 5, C refuses to issue his certificate al- 
though he admits that he is satisfied. A has a claim 
against B for $20,000. The quoted language will 
be interpreted so that the requirement of the cer- 
tificate is merely evidentiary and the condition 
occurs when there is, as here, adequate evidence 
that C is honestly satisfied. 


7. The facts being otherwise as stated in Il- 
lustration 5, C does not make a proper inspection 
of the work and gives no reasons for his dissatis- 
faction. A has a claim against B for $20,000. In 
using the quoted language, A and B assumed that 
C would exercise an honest judgment and by fail- 
ing to make a proper inspection, C did not exer- 
cise such a judgment. Since the parties have omit- 
ted an essential term to cover this situation, the 
court will supply a term (see § 204) requiring A 
to pay B if C ought reasonably to have been satis- 
fied. 


8. The facts being otherwise as stated in Il- 
lustration 5, C makes a gross mistake with refer- 
ence to the facts on which his refusal to give a 
certificate is based. A has a claim against B for 
$20,000. In using the quoted language, A and B 
assumed that C would exercise his judgment with- 
out a gross mistake as to the facts. Since the par- 
ties have omitted an essential term to cover this 
situation, the court will supply a term (see § 204) 
requiring A to pay B if C ought reasonably to have 
been satisfied. 


d. Condition or duty. When an obligor wants 
the obligee to do an act, the obligor may make 
his own duty conditional on the obligee doing it 
and may also have the obligee promise to do it. 
Or he may merely make his own duty conditional 
on the obligee doing it. Or he may merely have 
the obligee promise to do it. (See Introductory 
Note to this Topic and Comment d to 8 225). It 
may not be clear, however, which he has done. 
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The rule in Subsection (2) states a preference for 
an interpretation that merely imposes a duty on 
the obligee to do the act and does not make the 
doing of the act a condition of the obligor’s duty. 
The preferred interpretation avoids the harsh 
results that might otherwise result from the non- 
occurrence of a condition and still gives adequate 
protection to the obligor under the rules of 
Chapter 10 relating to performances to be 
exchanged under an exchange of promises. Under 
those rules, particularly §§ 237-41, the obligee’s 
failure to perform his duty has, if it is material, 
the effect of the non-occurrence of a condition of 
the obligor’s duty. Unless the agreement makes 
it clear that the event is required as a condition, 
it is fairer to apply these more flexible rules. The 
obligor will, in any case, have a remedy for 
breach. In many instances the rule in Subsection 
(1) will also apply and will reinforce the 
preference stated in Subsection (2). 

This standard of preference applies only where 
the event is within the obligee’s control. Where 
it is within the obligor’s control (e.g., his honest 
satisfaction with the obligee’s performance), 
within a third party’s control (e.g., an architect’s 
satisfaction with performance), or within no one’s 
control (e.g., the accidental destruction of the 
subject matter), the preferential rule does not 
apply since it is not usual for the obligee to 
undertake a duty that such an event will occur. 
Although the obligee can, by appropriate 
language, undertake a duty that an event that is 
not within his control will occur, such an 
undertaking must be derived from the agreement 
of the parties under the general rules of 
interpretation stated earlier in the present 
Chapter without resort to this standard of 
preference. 

Furthermore, this standard of preference does 
not apply when the coniract is of a type under 
which only the obligor generally undertakes 
duties. It therefore does not apply to the typical 
insurance contract under which only the insurer 
generally undertakes duties, and a term requiring 
an act to be done by the insured is not subject to 
this standard of preference. In view of the general 
understanding that only the insurer undertakes 
duties, the term will be interpreted as making that 
event a condition ofthe insurer's duty rather than 
as imposing a duty on the insured. 


Illustrations: 

9. On August 1, A contracts to sell and B to 
buy goods, "selection to be made by buyer before 
September 1." B merely has a duty to make his 
selection by September 1, and his making it by 
that date is not a condition of A's duty. A failure 


by B to make a selection by September 1 is a 
breach, and if material it operates as the non-oc- 
currence of a condition of A's duty. See 88 237, 
241. 


10. A, B, and C make a contract under which 
A agrees to buy the inventory of B's grocery busi- 
ness, C agrees to finance A's down payment, and 
B agrees to subordinate A's obligation to him to 
pay the balance to A's obligation to C to repay the 
amount of the down payment. The contract pro- 
vides that “C shall maintain the books of account 
for A, and shall inventory A's stock of merchan- . 
dise every two months, rendering statements to 
B." C merely has a duty to do these acts and doing 
them is not a condition of B's duty. A failure by C 
to do them is a breach, and if material it operates 
as the non-occurrence of a condition of B's duty. 
See 88 237, 241. 


11. A insures B's house against fire for 
$50,000 under a policy providing, “other insur- 
ance is prohibited." Because the insured has un- 
dertaken no other duties under the contract, Sub- 
section (2) does not apply. Because a policy of fire 
insurance is a type of contract under which only 
the insurer generally undertakes duties, the ab- 
sence of other insurance is merely a condition of 
A's duty, and B is not under a duty not to procure 
other insurance. 


e. Condition or discharge. Circumstances may 
show that the parties intended to make an event 
a condition of an obligor's duty even though their 
language appears to make the non-occurrence of 
the event a ground for discharge of his duty after 
performance has become due. See Comment e to 
8 224. An example is the traditional form of bond, 
which states that the obligor is under a duty to 
perform, but that the duty will be discharged if 
something happens. The language, in spite of its 
form, is interpreted so that the failure of that 
thing to happen is a condition of the obligor's 
duty. Unless that condition occurs, no 
performance is due. Although this form of 
expression persists in legal documents, only 
rarely do the parties intend that one of them shall 
be under a duty to perform which is to cease on 
the occurrence of something that is stil] 
uncertain. The clearest language is therefore 
necessary to justify such an interpretation, and 
if the language is doubtful a contrary 
interpretation is preferred. 


Illustrations: 

12. In return for a fee paid by X, A signs and 
delivers to B a bond which reads: “I acknowledge 
myself to be indebted to B in the sum of $50,000. 
The condition of this obligation is such that if X 
shall faithfully perform his duties as executor of 
the will of Y, this obligation shall be void, but oth- 
erwise of full effect." X's failure faithfully to per- 
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form his duties is a condition of A’s duty under 
the bond. 


13. A promises to pay B $10,000 for a quan- 
tity of oil, and promises to pay B an additional 
$5,000 “but if a greater quantity of oil arrives in 
vessels during the first quarter of the year than 


arrived during the same quarter last year, then 
this obligation to be void.” A’s payment of the 
additional $5,000 is not due until the end of the 
first quarter, and the failure of a greater quantity 
of oil to arrive by that time is a condition of A’s 
duty to pay the additional! $5,000. 


§ 228. Satisfaction Of The Obligor As A Condition 
When it is a condition of an obligor’s duty that he be satisfied with respect to 
the obligee’s performance or with respect to something else, and it is 
practicable to determine whether a reasonable person in the position of the 
obligor would be satisfied, an interpretation is preferred under which the 
condition occurs if such a reasonable person in the position of the obligor 


would be satisfied. 


Comment: 

a. Conditions of satisfaction. This Section sets 
out a special standard of preference for a type of 
condition that has long been of particular interest 
and importance—the satisfaction of the obligor 
himself, rather than a third party. Usually it is 
the obligee’s performance as to which the obligor 
is to be satisfied, but it may also be something 
else, such as the propitiousness of circumstances 
for his enterprise. The agreement will often use 
language such as “satisfaction” or “complete 
satisfaction,” without making it clear that the test 
is merely one of honest satisfaction rather than 
of reasonable satisfaction. Under any 
interpretation, the exercise of judgment must be 
in accordance with the duty of good faith and fair 
dealing (§ 205), and for this reason, the 
agreement is not illusory (§ 77). Ifthe agreement 
leaves no doubt that it is only honest satisfaction 
that is meant and no more, it will be so 
interpreted, and the condition does not occur if 
the obligor is honestly, even though 
unreasonably, dissatisfied. Even so, the 
dissatisfaction must be with the circumstance 
and not with the bargain and the mere statement 
of the obligor that he is not satisfied is not 
conclusive on the question of his honest 
satisfaction. 


Illustrations: 

1. A grants to B an exclusive license in a des- 
ignated territory to bottle and sell a soft drink on 
specified terms for a five-year period. The con- 
tract describes in detail B's duty diligently to rep- 
resent A in the territory and provides that A may 
terminate the license at any time if in A's *sole, 
exclusive and final judgment made in good faith" 
B does not perform that duty. After a year, A ter- 
minates, honestly telling B that in A's judgment 
B has not performed his duty under the contract. 


B has no claim against A since the agreement 
clearly provides a test of honest satisfaction. 


2. A contracts to sell and B to buy 500 bar- 
rels of cherries in syrup “quality to be satisfac- 
tory in buyer's honest judgment," delivery to be 
in installments. After deliveries of and payments 
for a total of 100 barrels, B states that he is not 
satisfied and refuses to take more. Since the 
agreement clearly provides a test of honest satis- 
faction, B's termination is effective if his judg- 
ment is in fact made honestly in accordance with 
his duty of good faith and fair dealing (8 205). 
However, A may show that B's rejection was for 
other reasons by proving, for example, that B ex- 
pressed satisfaction at the time of the first deliv- 
eries, that B's demand had dropped sharply, and 
that A'scherries are selected and put up with great 
care and are of the highest quality. 


b. Preference for objective standard. When, 
however, the agreement does not make it clear 
that it requires merely honest satisfaction, it will 
not usually be supposed that the obligee has 
assumed the risk of the obligor's unreasonable, 
even if honest, dissatisfaction. In such a case, to 
the extent that it is practicable to apply an 
objective test of reasonable satisfaction, such a 
test will be applied. The situation differs from that 
where the satisfaction of a third party such as an 
architect, surveyor or engineer is concerned. See 
Comment c to 8 227. These professionals, even 
though employed by the obligor, are assumed to 
be capable of independent judgment, free from 
the selfish interests of the obligor. But if the 
obligor would subject the obligee's right to 
compensation to his own idiosyncrasies, he must 
use clear language. When, as is often the case, 
the preferred interpretation will reduce the 
obligee's risk of forfeiture, so that 8 227(1) also 
applies, there is an additional argument in its 
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favor. This argument is particularly strong where 
the obligor will be left with a benefit which he 
cannot return. If, however, the circumstance with 
respect to which a party is to be satisfied is such 
that the application of an objective test is 
impracticable, the rule of this Section is not 
applicable. A court will then, for practical 
reasons, apply a subjective test of honest 
satisfaction, even if the agreement admits of 
doubt on the point and even if the result will be 
to increase the obligee’s risk of forfeiture. 


Illustrations: 

3. Acontracts with B to install a heating sys- 
tem in B’s factory, for a price of $20,000 to be 
paid “on condition of satisfactory completion.” A 
installs the heating system, but B states that he is 
not satisfied with it and refuses to pay the 
$20,000. B gives no reason except that he does 
not approve of the heating system, and according 
to experts in the field the system as installed is 
entirely satisfactory. A has a claim against B for 
$20,000 since it is practicable to apply an objec- 


tive test to the installation of the heating system. 
This interpretation is also preferred because it 
reduces A’s risk of forfeiture. 


4. A contracts with B to paint a portrait of 
B’s daughter, for which B promises to pay $5,000 
“if entirely satisfied.” A paints the portrait, but B 
honestly states that he is not satisfied with it and 
refuses to pay the $5,000. B gives no reason ex- 
cept that the portrait does not please him, and 
according to experts in the field the portrait is an 
admirable work of art. A has no claim against B 
since it is not practicable to apply an objective test 
to the painting. 


5. A contracts to have B furnish a four-piece 
band to play in A's inn for six months, with a pro- 
vision, “If band proves unsatisfactory to A con- 
tract is subject to two weeks' notice." A occasion- 
ally objects when B is absent and a guitar is sub- 
stituted for B's string bass. After two months, A 
gives notice of termination, stating that he is dis- 
satisfied for this reason. B has no claim against A 
since it is not practicable to apply an objective test 
to the band's performance. 


§ 229. Excuse Of A Condition To Avoid Forfeiture 
To the extent that the non-occurrence of a condition would cause 
disproportionate forfeiture, a court may excuse the non-occurrence of that 
condition unless its occurrence was a material part of the agreed exchange. 


Comment: 

a. Relation to other rules. As is pointed out in 
Comment b to 8 227, the non-occurrence of a 
condition of the obligor's duty may result in 
forfeiture by the obligee. Forfeiture may 
sometimes be avoided by application of the 
general rules of interpretation stated in the 
present Chapter, such as the rule on 
interpretation against the draftsman (8 206). It 
may sometimes be avoided by application of the 
special rules on interpretation stated in the 
present Topic with regard to conditions (88 
227(1), 228). But if the term that requires the 
occurrence of the event as a condition is 
expressed in unmistakable language, the 
possibility of forfeiture will not affect the 
interpretation of that language. See Comment b 
to 8 227. Nevertheless, forfeiture may sometimes 
still be avoided by application of the rules on 
excuse of conditions. See Comment b to § 225. 
Under the present Section a court may, in 
appropriate circumstances, excuse the non- 
occurrence of a condition solely on the basis of 
the forfeiture that would otherwise result. 
Although both this Section and 8 208, on 
unconscionable contract or term, limit freedom 


of contract, they are designed to reach different 
types of situations. While 8 208 speaks of 
unconscionability “at the time the contract is 
made,” this Section is concerned with forfeiture 
that would actually result if the condition were 
not excused. It is intended to deal with a term 
that does not appear to be unconscionable at the 
timethe contract is made but that would, because 
of ensuing events, cause forfeiture. 

b. Disproportionate forfeiture. The rule stated 
in the present Section is, of necessity, a flexible 
one, and its application is within the sound 
discretion of the court. Here, as in 8 227(1), 
"forfeiture" is used to refer to the denial of 
compensation that results when the obligee loses 
his right to the agreed exchange after he has 
relied substantially, as by preparation or 
performance on the expectation of that exchange. 
See Comment b to 8 227. The extent of the 
forfeiture in any particular case will depend on 
the extent of that denial of compensation. In 
determining whether the forfeiture is 
"disproportionate," a court must weigh the extent 
of the forfeiture by the obligee against the 
importance to the obligor of the risk from which 


296 


CH. 9 


The Scope Of Contractual Obligations 


§ 229 


he sought to be protected and the degree to which 
that protection will be lost if the non-occurrence 
of the condition is excused to the extent required 
to prevent forfeiture. The character of the 
agreement may, as in the case of insurance 
agreements, affect the rigor with which the 
requirement is applied. 


Illustrations: 

1. A contracts to build a house for B, using 
pipe of Reading manufacture. In return, B agrees 
to pay $75,000 in progress payments, each pay- 
ment to be made “on condition that no pipe other 
than that of Reading manufacture has been used." 
Without A's knowledge, a subcontractor mistak- 
enly uses pipe of Cohoes manufacture which is 
identical in quality and is distinguishable only by 
the name of the manufacturer which is stamped 
on it. The mistake is not discovered until the 
house is completed, when replacement of the pipe 
will require destruction of substantial parts of the 
house. B refuses to pay the unpaid balance of 
$10,000. A court may conclude that the use of 
Reading rather than Cohoes pipe is so relatively 
unimportant to B that the forfeiture that would 
result from denying A the entire balance would 
be disproportionate, and may allow recovery by 
A subject to any claim for damages for A's breach 
of his duty to use Reading pipe. 


2. A, an ocean carrier, carries B's goods un- 
der a contract providing that it is a condition of 
A's liability for damage to cargo that “written no- 
tice of claim for loss or damage must be given 
within 10 days after removal of goods. “ B's cargo 
is damaged during carriage and A knows of this. 
On removal of the goods, B notes in writing on 
the delivery record that the cargo is damaged, and 
five days later informs A over the telephone of a 
claim for that damage and invites A to participate 
in an inspection within the ten day period. A in- 
spects the goods within the period, but B does not 
give written notice of its claim until 25 days after 
removal of the goods. Since the purpose of requir- 
ing the condition of written notice is to alert the 
carrier and enable it to make a prompt investiga- 
tion, and since this purpose had been served by 
the written notice of damage and the oral notice 
of claim, the court may excuse the non-occurrence 
of the condition to the extent required to allow 
recovery by B. 


c. Limitation on scope. The rule ofthis Section 
applies only where occurrence of the condition 
was not a material part of the agreed exchange. 
These are situations where, under § 84, the non- 
occurrence of the condition could have been 
excused by a promise to perform the duty in spite 
of its non-occurrence. It is not enough that the 
actual non-occurrence happened to involve a 


departure that was not a material part of the 
agreed exchange, if the occurrence of the 
condition was a material part of that exchange. 
A court may, of course, ignore trifling departures. 

A court need not excuse entirely the non- 
occurrence of the condition, but may merely 
excuse its non-occurrence during the period of 
time in which it would otherwise have to occur 
(see Comment c to § 225), if it concludes that the 
time of its occurrence is not a material part of 
the agreed exchange. This conclusion is 
sometimes summed up by the phrase that "time 
is not of the essence." 


Illustrations: 

3. A contracts to make repairs on B's house, 
in return for which B agrees to pay $10,000 "on 
condition that the repairs are completed by Oc- 
tober 1." The repairs are not completed until Oc- 
tober 2. A court may decide that there are two 
cumulative conditions, repair of the house and 
completion of the repairs by October 1, and that 
the non-occurrence of the second condition is 
excused to the extent of one day. 


4. On July 1, A makes an option contract with 
B, under which B has the right to buy land for 
$200,000, on condition that he exercise it no later 
than June 30 five years later. B makes an initial 
payment of $10,000 and agrees to make addi- 
tional $10,000 payments on or before June 30 of 
each of the four succeeding years, unless he has 
already exercised the option, his right being "con- 
ditional on his paying the $10,000 on or before 
the prescribed date." These payments are not to 
be applied to the purchase price. After paying for 
two years and building on adjacent land, substan- 
tially increasing the value of the land subject to 
the option, B mails a $10,000 check for the third 
year on June 30. A receives it on July 1 and re- 
turns it to B, stating that the option contract is 
cancelled. A court may decide that there are two 
cumulative conditions, payment of $10,000 and 
payment on or before June 30, and that the non- 
occurrence of the second condition is excused to 
the extent of one day. 


5. The facts being otherwise as in Illustra- 
tion 4, B makes the payments on June 30 of each 
of the four succeeding years, but does not exer- 
cise the option by tendering the $200,000 until 
July 1, following the June 30 expiration date. 
Even if a court decides that there are two cumu- 
lative conditions, payment of $200,000 and pay- 
ment on or before June 30, it may not decide that 
the non-occurrence of the second condition is 
excused to the extent of one day because that 
would give B a more extensive option than that 
on which the parties agreed. 


207 


8 230 


RESTATEMENT 2D CONTRACTS 


8 230. Event That Terminates A Duty 

(1) Except as stated in Subsection (2), if under the terms of the contract the 
occurrence of an event is to terminate an obligor's duty of immediate 
performance or one to pay damages for breach, that duty is discharged if the 
event occurs. 

(2) The obligor's duty is not discharged if occurrence of the event 

(a) is the result of a breach by the obligor of his duty of good faith and fair 
dealing, or 

(b) couid not have been prevented because of impracticability and continuance 
of the duty does not subject the obligor to a materially increased burden. 

(3) The obligor's duty is not discharged if, before the event occurs, the obligor 
promises to perform the duty even if the event occurs and does not revoke his 
promise before the obligee materially changes his position in reliance on it. 


CH. 9 


Comment: 

a. Scope. Parties sometimes provide that an 
obligor's matured duty will be extinguished on 
the occurrence of a specified event, which is 
sometimes referred to as a “condition 
subsequent." See Comment eto 8 224. They may, 
for example, provide that an obligor's duty to 
reimburse the obligee for some loss or to 
compensate him for a breach will be extinguished 
if the obligee does not take some action, such as 
bringing suit, within a stated period of time. 
Under such a provision, the duty is generally 
discharged if the event occurs. The same result 
follows if its occurrence becomes inevitable. 
Subsection (2) states exceptions to this general 
rule for cases in which the occurrence of the event 
is due to the obligor's breach of his duty of good 
faith and fair dealing (8 205) or could not have 
been prevented by the obligee because of 
impracticability (8 261). See Subsection (2). The 
rule stated in this Section applies only to matured 
duties and to duties to make compensation. If 
performance under the contract is not to become 
due until occurrence of an event, that event is a 
condition ofthe duty and is governed by the rules 
stated in 88 224-29. The difference is one of 
substance and not merely of the form in which 
the provision is stated. 


Illustrations: 

1. A, an insurance company, insures the 
property of B under a policy providing that no 
recovery can be had if suit is not brought on the 
policy within two years after a loss. A loss occurs 


and B lets two years pass before bringing suit. A's 
duty to pay B for the loss is discharged and B can- 
not maintain the action on the policy. 


2. The facts being otherwise as stated in Il- 
lustration 1, B lives in a foreign country and is 
prevented by the outbreak of war from bringing 
suit against A for two years. A's duty to pay B for 
the loss is not discharged and B can maintain an 
action on the policy when the war is ended. 


b. Promise to perform in spite of occurrence. 
Underthe rule stated in Subsection (3), a promise 
by the obligor to perform the duty regardless of 
the occurrence of the event is binding if the 
obligee has materially changed his position in 
reliance on it. The promise need not be in words 
and may be inferred from other conduct. The rule, 
like that stated in 8 84, is sometimes thought of 
in terms of “waiver” or “estoppel.” See Comments 
a and b to 8 84. It supplements the general rules 
on modification of contracts by agreement of the 
parties. 


Illustration: 

3. The facts being otherwise as stated in Il- 
lustration 1, after the loss occurs, A tells B that it 
is not necessary to bring suit within two years, 
and B relies on the statement in refraining from 
suing for two years. A's duty to pay B for the loss 
is not discharged and B can maintain an action 
on the policy even after two years have passed. 
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Chapter 10. Performance And Non-Performance 


Introductory Note 


Because contracting parties ordinarily expect that they will perform their obligations, they are usually more 
explicit in defining those obligations than in stating the consequences of their non-performance. During the 
course of performance, problems may arise that require a clear definition of the obligations of the parties under 
the contract and that may make it appropriate for them to adjust those obligations in the light of a situation not 
contemplated when the contract was made. When such problems arise, the parties should be encouraged to 
communicate with each other and seek to resolve them without outside intervention. Should their efforts fail, a 
court may be asked to define their obligations. See § 204. This Chapter states rules for this purpose. 

In general, these rules are based on fundamental principles of fairness and justice. The provisions of Article 
2 of the Uniform Commercial Code that relate to performance and non-performance show the application of 
these principles to contracts for the sale of goods. They serve therefore both as illustrations of the principles on 
which the rules stated in this Chapter are based and as sources, by analogy, of those principles. Compare, e.g., 8 
233 with Uniform Commercial Code 8 2-307, and § 251 with Uniform Commercial Code 8 2-609. 

The most important and complex of the rules stated in this Chapter apply to the most significant type of 
contract, that in which the parties have exchanged promises in the expectation that there will be a subsequent 
exchange of performances. Rules for identifying contracts of this type are stated in 88 231 and 232. The principal 
objective of the rules applicable to such contracts is to secure the parties’ expectation that a subsequent exchange 
of performances will actually take place. 

When a party fails to receive the performance that he expects, the wisest course is ordinarily for the parties 
to attempt to resolve their differences by negotiations, including clarification of expectations, cure of past defaults, 
and assurance as to future performance. If these efforts fail, the injured party may pursue his claim in court. It 
is, of course, always possible to leave a party who is aggrieved by his failure to receive the expected exchange to 
pursue a claim for damages against the other party. But contracting parties ordinarily bargain for performance 
rather than for a lawsuit. It is therefore generally fairer to give the injured party, to the extent that it is possible, 
the right to suspend his own performance and ultimately to refuse it and, if the other party's non-performance 
is not justified, to claim damages for total breach of contract. This the injured party is permitted to do under 88 
237 and 238, which make performance, or at least an offer of performance, by the other party a condition of the 
aggrieved party's remaining duty under the contract. 

When the rules stated in these sections apply, their effect is to deny to the other party any right to compensation 
under the contract itself (as distinguished from any possible claim to restitution) for what he has done. To 
minimize the risk of forfeiture, they are tempered by provision that only a material failure by the other party 
operates as the non-occurrence of a condition which justifies the injured party in suspending his own performance 
and ultimately in treating his duties as discharged. Considerations for determining whether a failure is material 
and the time after which a material failure discharges the injured party's remaining duties and may also give 
him a claim for damages for total breach are stated in 88 241 and 242. The risk of forfeiture is also reduced by 
the rule stated in 8 240, which allows recovery for performance of only a part of what is due subject to any claim 
for breach as to the remainder, where part performances are agreed equivalents. 

In applying these rules it is essential to know the order in which the parties' performances are to be given, so 
that it can be determined at any particular time whether there has been a material failure by either party with 
respect to any performance that is due at an earlier time. Where the language or the circumstances indicate the 
time for performance, that is of course controlling. Otherwise, the rules stated in 88 233 and 234 govern. To the 
extent possible, simultaneous performance by both parties is desirable, since this gives each party the opportunity 
to withhold his own performance until hé is sure that the other party's performance will be forthcoming and 
requires neither party to finance the transaction before he receives the other's performance. 

Other sections in Topic 2 of this Chapter state rules that are applicable to contracts generally and are not 
limited to performances that are to be exchanged under an exchange of promises. They deal with the effects on 
contract duties of performance and non-performance (§ 235), with claims for total and partial breach (88 236, 
243), and with the excuse of the non-occurrence of conditions in the course of performance (88 245-49). Topic 
3 deals with prospective non-performance. See Introductory Note to Topic 3. 

The rules stated in this Chapter are not intended to apply to performance as a means of acceptance of an 
offer, including an option contract (88 45, 62), although in some instances the same underlying considerations 


may apply. 
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Topic 1. Performances To Be Exchanged Under An Exchange Of 
Promises 


S 231. Criterion For Determining When Performances Are To Be Exchanged 


Under An Exchange Of Promises 


Performances are to be exchanged under an exchange of promises if each 
promise is at least part of the consideration for the other and the performance 
of each promise is to be exchanged at least in part for the performance of the 


other. 


Comment: 

a. Expectation of an exchange of 
performances. Agreements involving an 
exchange of promises play a vital role in an 
economically advanced society. Ordinarily when 
parties make such an agreement, they not only 
regard the promises themselves as the subject of 
an exchange (§ 71(2)), but they also intend that 
the performances of those promises shall 
subsequently be exchanged for each other. Even 
without a showing of such an actual intention, a 
court will often, out of a sense of fairness, assume 
that it was their expectation that there would be 
a subsequent exchange of the performance of 
each party for that of the other. Cf. 8 204. This 
Chapter consists, in substantial part, of rules 
designed to secure that expectation of a 
subsequent exchange of performances. 

b. Performances need not be simultaneous. 
It is often expected that performances will be 
exchanged under an exchange of promises even 
though those performances are not to take place 
atthe same time. Under a contract for the sale of 
goods, for example, the parties expect an 
exchange of the delivery of the goods by the seller 
and the payment of the price by the buyer, 
regardless of whether the price is payable before, 
atthe same time as, or after delivery of the goods. 
As long as this is their expectation, the delivery 
of the goods and the payment of the price are to 
be exchanged under the exchange of promises, 
and it is immaterial when the price is payable. 


Illustrations: 

1. A, a ship owner, promises to carry B's 
cargo on his ship. B promises to pay A the stipu- 
lated freight. They exchange these promises in the 
expectation that there will be a subsequent ex- 
change of those performances. A fails to carry B's 
cargo, and B thereupon refuses to pay the freight. 
A's carrying the cargo and B's paying the freight 
areto be exchanged under the exchange of prom- 
ises. Therefore, under the rule stated in 8 237, A 
has no claim against B. 


2. In return for A's promise to deliver a ma- 
chine, B promises to pay A $10,000 within 30 
days. They exchange these promises in the expec- 
tation that there will be a subsequent exchange 
of those performances. A fails to deliver the ma- 
chine, and B thereupon refuses to pay any part of 
the $10,000. A's delivery of the machine and B's 
payment of the $10,000 are to be exchanged un- 
der the exchange of promises. Therefore, under 
the rule stated in 8 237, A has no claim against B. 


c. Consideration need not be exclusively 
promises. The parties may expect that their 
performances will be exchanged under their 
exchange of promises even though that exchange 
does not consist exclusively of promises. The 
consideration given by one or both parties may 
consist in part of some performance. 


Illustration: 

3. In return for A's promise to deliver a ma- 
chine priced at $10,000, B pays A $5,000 as a 
down payment and promises to pay A the $5,000 
balance within 30 days after delivery of the ma- 
chine. They exchange these promises in the ex- 
pectation that delivery of the machine will be ex- 
changed, at least in part, for the $5,000 balance 
and that the $5,000 balance will be exchanged 
for the machine. A fails to deliver the machine, 
and B thereupon refuses to pay the $5,000 bal- 
ance. A's delivery of the machine and B's payment 
of the $5,000 balance within 30 days are to be 
exchanged under the exchange of promises. 
Therefore, under the rule stated in § 237, A has 
no claim against B. B is entitled to restitution of 
the $5,000 he paid (see 88 370-77) in addition to 
his claim against A for damages for breach (8 243). 


d. Separate contracts. The rules that protect 
parties whose performances are to be exchanged 
under an exchange of promises apply only when 
the promises are exchanged as part of a single 
contract. When each party gives more than one 
promise, or gives some performance in addition 
to a promise, it may not be clear whether there is 
a single exchange of promises resulting in a single 
contract or separate exchanges resulting in 
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separate contracts. If every promise by one party 
is at least part of the consideration for every 
promise by the other party, there is a single 
exchange in which all of the promises on each side 
are exchanged for all of those on the other side. 
This is so, for example, where a buyer and a seller 
make a single bargain for the sale of several 
related kinds of goods. But if one or more 
promises by each party are no part of the 
consideration for one or more promises by the 
other party, there are instead separate exchanges. 
In that case all of the promises on each side 
cannot be regarded as exchanged for all of those 
on the other side. This is so, for example, where a 
buyer and a seller make several bargains at the 
same time for the sale of several unrelated kinds 
of goods. In deciding whether there is a single 
contract rather than separate contracts, the court 
must look to the actual bargain of the parties, in 
accordance with § 71(2), to decide whether each 
promise on one side was sought and given as at 
least part of the exchange for each promise on 
the other side. The form of the agreement is not 
controlling, and the actual bargain of the parties 
is not to be determined merely by reference to 
such criteria as whether separate performances 
are made the subject of a single promise or of 
separate promises, whether separate promises 
are contained in a single writing or in separate 
writings, or whether the understanding of the 
parties is entirely written or oral or is partly 
written and partly oral. 


Illustrations: 

4. A promises to sell and B to buy a food 
freezer priced at $1,200 to be paid for in monthly 
installments over an eighteen-month period. A 
also promises to sell B frozen food at greatly re- 
duced prices, and B promises to buy an initial 
quantity, deliverable at the same time as the 
freezer, for $200, with additional quantities to be 
available in the future at B's option. Although two 
separate writings are executed, one entitled 
“Freezer Contract" and, the other, entitled “Food 
Contract," the promises are made as part of the 
same bargin and payment for the freezer, for 
example, ig to be exchanged at least in part for 
the delivery of the food. A tenders the freezer but 
fails to supply the food although B tenders the 


$200. B thereupon refuses to take the freezer or 
to pay anything. The performances promised in 
the two writings, A's delivery of the freezer and 
the food and B's payment for the freezer and the 
food, are to be exchanged under a single exchange 
of promises. Therefore, under the rule stated in 8 
238, A has no claim against B. 


5. A, the owner of a small publishing busi- 
ness, makes a written contract with B, a large pub- 
lishing company, to sell A's business to B in ex- 
change for 10,000 shares of B's stock, having a 
market price equal to the fair value of A's busi- 
ness. At the same time, A and B execute a sepa- 
rate writing under which A is to work for B for 5 
years, subject to renewal at B's option, at a salary 
of $30,000 a year plus a bonus based on sales. B 
unjustifiably discharges A after one month, and 
A thereupon refuses to complete the transfer of 
his business to B. Whether or not A's refusal to 
complete the exchange is a breach depends on 
whether, under the bargain of the parties, there 
are two contracts or only one contract. If the court 
determines that the promise of A to work for B is 
no part ofthe consideration for B's promise to buy 
A's business, and that the promise of B to employ 
A is no part of the consideration for A's promise 
to sell his business, there are two separate ex- 
changes of promises. The performance promised 
in the one writing and the performance promised 
in the other cannot then be performances to be 
exchanged under a single exchange of promises. 
B then has a claim against A for damages for 
breach of the contract to sell A's business to B, 
and A has a claim against B for damages for 
breach of the contract to employ A (8 243). If, 
however, the court determines that each of the 
promises is at least part of the consideration for 
the other, there is only one exchange of promises. 
Under the rule stated in 8 232 all of the perfor- 
mances of each party taken collectively are treated 
as performances to be exchanged under that ex- 
change of promises. Under the rule stated in 8 
238, B then has no claim against A for damages 
for A's refusal to complete the transfer of his busi- 
ness to B, but A has a claim against B for dam- 
ages because of his unjustifiable discharge of A 


(8 243). 


e. Leases and other conveyances. The 
applicability of the rules stated in this Chapter to 
covenants in leases and other conveyances of land 
is not dealt with in this Restatement. 
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§ 232. When It Is Presumed That Performances Are To Be Exchanged Under 


An Exchange Of Promises 


Where the consideration given by each party to a contract consists in whole or 
in part of promises, all the performances to be rendered by each party taken 
collectively are treated as performances to be exchanged under an exchange 
of promises, unless a contrary intention is clearly manifested. 


Comment: 

a. Reason for presumption. The rules 
applicable to performances to be exchanged 
under an exchange of promises are designed to 
give the parties maximum protection, consistent 
with freedom of contract, against disappointment 
of their expectation of a subsequent exchange of 
those performances. When the parties have 
exchanged promises, there is ordinarily every 
reason to suppose that they contracted on the 
basis of such an expectation since the exchange 
of promises would otherwise have little purpose. 
Even absent a showing of their actual intentions, 
fairness dictates that such an expectation be 
assumed. This Section therefore states a 
presumption in favor of the conclusion that, in 
such a case, the performances are to be 
exchanged under the exchange of promises. For 
one of the parties to show that the expectation 
was otherwise, the contrary intention must be 
clearly manifested. The presumption applies 
regardless of whether the promises are written 
or oral or both, and even where a negotiable 
instrumentis involved. See Uniform Commercial 
Code § 3-408. It also applies even though the 
consideration given by a party consists partly of 
some performance and only partly of a promise 
(see Comment c to § 231), although it is possible 
that in such a case the promise may be so minor 
and incidental that its non-performance would 
not be a material failure of performance. See 
Comment b to § 241. 


Illustrations: 

1. A, a wholesaler, promises to sell and B, a 
retailer, promises to buy goods together with re- 
lated advertising material, payment to be made 
within 30 days of delivery. A also promises not to 
sell similar advertising material to any other re- 
tailer in B's city. A sells similar advertising mate- 
rial to another retailer in B's city, and B there- 
upon refuses to take or pay for the goods. A's sell- 
ing B goods together with advertising material 
and not selling others similar advertising mate- 
rial, taken collectively, and B's payment are to be 
exchanged under the exchange of promises. 
Therefore, under the rule stated in 8 237, if A's 
failure of performance is material, A has no claim 
against B. 


2. À promises to sell to B a lot in a subdivi- 
sion for $8,000. B promises to pay in four an- 
nual installments of $2,000 each, beginning one 
year after execution of the contract. A promises : 
to begin to make improvements and pave the 
streets within 60 days and to complete work 
within a reasonable time and promises to deliver 
a deed at the time of the final payment. A fails to 
pave the streets, and B thereupon refuses to pay 
any installments. A's making improvements, pav- 
ing streets, and delivering a deed, taken collec- 
tively, and B's paying installments are to be ex- 
changed under the exchange of promises. There- 
fore, under the rule stated in § 237, if A's failure 
of performance is material, A has no claim against 
B. 


3. A employs B under a five-year employ- 
ment contract, which contains a valid covenant 
under which B promises not to engage in the same 
business in a designated area for two years after 
the termination of the employment. It expressly 
provides that "this covenant is independent of any 
other provision in this agreement." After B has 
begun work, A unjustifiably discharges him, and 
B thereupon engages in business in violation of 
the covenant. A's employing B and B's working 
for A are to be exchanged under the exchange of 
promises. The quoted words indicate an intention 
that A's employing B is not to be exchanged for 
B's refraining from engaging in the same busi- 
ness. If the court concludes that this intention is 
clearly manifested, A has a claim against B for 
damages for breach of his promise not to com- 
pete. 


4. À contracts to sell and B to buy a machine, 
to be delivered immediately, for $10,000. As part 
of the same bargain, B gives A his negotiable 
promissory note for $10,000 to A's order, pay- 
able in 90 days, but the note makes no reference 
to the transaction out of which it arises. A fails to 
deliver the machine. A's delivering the machine 
and B's paying the note are to be exchanged un- 
der the exchange of promises. Therefore, under 
the rule stated in 8 237, A has no claim on the 
note or the contract against B. See Uniform Com- 
mercial Code 88 3-306, 3-408, and 3-307(3). 


b. Promises taken collectively. When the rule 
stated in this Section applies, all of the 
performances to be rendered by each party taken 
collectively are to be exchanged under the 
exchange of promises. A court need not 
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determine whether separate performances on 
either side are the subject of a single promise or 
of separate promises. Nor need a court concern 
itself with the relationship among separate 
promises viewed as of the time of their making. 
Instead the court is to focus on the relative 
importance of the failure of performance in the 
light of the situation of the parties at the time of 
that failure. See 88 237, 238, 241. 

c. Performances need not be treated as 
equivalent. When an exchange consists 
exclusively of promises, the values of the 
performances to be subsequently exchanged are 
usually regarded by the parties as equivalent. This 
is not always so since a party may make what is 
often called an “aleatory” promise, under which 
his duty to perform is conditional on the 
occurrence of a fortuitous event. Or it may be 
understood that the value of one party's 
performance will be affected by chance, as where 
he promises to deliver his output or to pay during 
another's lifetime. Even when one or both of the 


parties makes such a promise, however, they 
contemplate a subsequent exchange of 
performances, subject of course to the occurrence 
of the required conditions. Such cases are 
therefore subject to the rules stated in this 
Chapter (see 8 239), along with some special rules 
relating to the election of remedies which are 
stated in 88 378-80. 


Illustration: 

5. À, an insurance company, issues to B a 
group health insurance policy covering B's em- 
ployees for one year beginning January 1 in re- 
turn for B's promise to pay the premium on Feb- 
ruary 1. During the month of January A unjusti- 
fiably rejects proper claims filed by B's employ- 
ees under the policy. B refuses to pay the premium 
on February 1. A's paying proper claims of B's 
employees and B's paying the premium are to be 
exchanged under the exchange of promises. 
Therefore, under the rule stated in 8 237, if A's 
breach is material, A has no claim against B. 


§ 233. Performance At One Time Or !n Installments 

(1) Where performances are to be exchanged under an exchange of promises, 
and the whole of one party's performance can be rendered at one time, it is 
due at one time, unless the language or the circumstances indicate the contrary. 
(2) Where only a part of one party's performance is due at one time under 
Subsection (1), if the other party's performance can be so apportioned that 
there is a comparable part that can also be rendered at that time, it is due at 
that time, unless the language or the circumstances indicate the contrary. 


Comment: 

a. Performance at one time. Subsection (1) 
states the established rule that a party who can 
give his whole performance at one time is 
expected to do so. He is not entitled to perform a 
part at a time, nor is the other party entitled to 
demand that he do so. Uniform Commercial Code 
8 2-307 so provides for contracts for the sale of 
goods. The rule expresses the usual 
understanding of parties in such cases. A party 
who asserts a different understanding may 
establish a contrary intention by an express 
agreement such as one for delivery in 
installments, or by usage of trade (8 221; Uniform 
Commercial Code 8 1-205) or by course of dealing 
(8 223; Uniform Commercial Code 8 1-205). Or 
he may establish it by showing special 
circumstances, as where under a contract for 
brick to be used to build a building it is 
understood that the buyer's storage space is so 
limited that it would be impossible for him to 
receive the entire amount at once. See Comment 
3 to Uniform Commercial Code 8 2-307. The rule 


does not apply where performance requires a 
period of time. The requirement that 
performance be possible at one time may, 
however, be met even though tbe performance, 
as in the case of delivery of a large quantity of 
bulky goods, cannot be instantaneous. 


Illustrations: 

1. A contracts to sell and B to buy ten identi- 
cal carloads of coal for $100,000. Delivery by A 
of all ten carloads is due in a single lot. 


2. The facts being otherwise as stated in Il- 
lustration 1, it is known by both A and B that only 
one carload of coal will be available at a time. A 
may deliver one carload at a time. 


b. Right to other party's performance. If the 
language or circumstances indicate that, contrary 
to the general rule stated in Subsection (1), only 
a part of one party's performance is due at one 
time, a question then arises as to when the other 
party's performance is due. Under the rule stated 
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in Subsection (2), if the other party's performance 
can be so apportioned that there is a comparable 
part that can also be given at that time, part 
performance by both parties is due at that time. 
See 8 234(1). In the typical case the other party's 
performance will consist of the price and the 
question is whether the price can be apportioned. 
See Comment d to 8 240. This is the way in which 
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the rule is stated for the sale of goods in Uniform 
Commercial Code 8 2-307. 


Illustration: 

3. The facts being as stated in Illustration 2, 
payment of $10,000 by B is due at the same time 
that A delivers each carload of coal. 


(1) Where all or part of the performances to be exchanged under an exchange 
of promises can be rendered simultaneously, they are to that extent due 
simultaneously, unless the language or the circumstances indicate the contrary. 
(2) Except to the extent stated in Subsection (1), where the performance of 
only one party under such an exchange requires a period of time, his 
performance is due at an earlier time than that of the other party, unless the 
language or the circumstances indicate the contrary. 


Comment: 


a. Advantages of simultaneous performance. 
A requirement that the parties perform 
simultaneously where their performances are to 
be exchanged under an exchange of promises is 
fair for two reasons. First, it offers both parties 
maximum security against disappointment of 
their expectations of a subsequent exchange of 
performances by allowing each party to defer his 
own performance until he has been assured that 
the other will perform. This advantage is 
implemented by the rule stated in § 238, which 
deals with offers to perform. Second, it avoids 
placing on either party the burden of financing 
the other before the latter has performed. 
Subsection (1) therefore imposes a requirement 
of simultaneous performance whenever this is 
feasible under the contract, in the absence of 
language or circumstances indicating a contrary 
intention. A notable example of such a 
requirement is that laid down for contracts for 
the sale of goods by Uniform Commercial Code 
88 2-507 and 2-511. The requirement is subject 
to the agreement of the parties, as by an express 
provision extending credit to the buyer, or one 
requiring him to pay against documents or to 
furnish a letter of credit. Even absent an express 
provision, a contrary intention may be shown by 
circumstances including usage of trade and 
course of dealing (88 221, 223; Uniform 
Commercial Code 8 1-205). 

b. When simultaneous performance possible 
under agreement. In the absence of language or 
circumstances showing a contrary intention, the 
requirement of simultaneous performance stated 
in Subsection (1) applies whenever such 
performance is possible, consistent with the 


terms of the contract. A major instance where 
simultaneous performance is not possible occurs 
when one party's performance is continuous over 
some substantial period of time, a situation that 
is dealt with in Subsection (2). However, asis the 
case for the requirement of the preceding section 
that the whole performance be possible at one 
time, the requirement of simultaneous 
performance is not to be applied so literally as to 
exclude instances in which the objectives of the 
requirement can be fulfilled although 
performance cannot be instantaneous. See 
Comment a to 8 233. A less important instance 
where simultaneous performance is not possible 
occurs when distance and lack of adequate 
communications make it impossible to assure the 
parties that performance is taking place at the 
same time, so that although the performance of 
each party can be instantaneous, the two 
performances cannot be simultaneous within the 
meaning of Subsection (1). Cases in which 
simultaneous performance is possible under the 
terms of the contract can be grouped into five 
categories: (1) where the same time is fixed for 
the performance of each party; (2) where a time 
is fixed for the performance of one of the parties 
and no time is fixed for the other; (3) where no 
time is fixed for the performance of either party; 
(4) where the same period is fixed within which 
each party is to perform; (5) where different 
periods are fixed within which each party is to 
perform. The requirement of simultaneous 
performance applies to the first four categories. 
The requirement does not apply to the fifth 
category, even if simultaneous performance is 
possible, because in fixing different periods for 
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performance the parties must have contemplated 
the possibility of performance at different times 
under their agreement. Therefore in cases in the 
fifth category the circumstances show an 
intention contrary to the rule stated in Subsection 


(1). 


Illustrations: 

1. A promises to sell land to B, delivery of the 
deed to be on July 1. B promises to pay A $50,000, 
payment to be made on July 1. Delivery of the deed 
and payment of the price are due simultaneously. 


2. A promises to sell land to B, the deed to be 
delivered on July 1. B promises to pay A $50,000, 
no provision being made for the time of payment. 
Delivery of the deed and payment of the price are 
due simultaneously. 


3. A promises to sell land to B and B prom- 
ises to pay A $50,000, no provision being made 
for the time either of delivery of the deed or of 
payment. Delivery ofthe deed and payment of the 
price are due simultaneously. 


4. A promises to sell land to B, delivery of 
the deed to be on or before July 1. B promises to 
pay A $50,000, payment to be on or before July 1. 
Delivery of the deed and payment of the price are 
due simultaneously. 


5. A promises to sell land to B, delivery of 
the deed to be on or before July 1. B promises to 
pay A $50,000, payment to be on or before Au- 
gust 1. Delivery of the deed and payment of the 
prices are not due simultaneously. 


c. When simultaneous performance possible 
in part. The requirement of simultaneous 
performance stated in Subsection (1) also applies 
where only part rather than all ofthe performance 
of one party can be performed simultaneously 
with either part or all of the performance of the 
other party. It therefore applies to the situations 
discussed in Comment b to 8 233 and exemplified 
by Illustration 3 to that section. But it is broader 
than this and also applies, for example, to 
instances where some part performance of one 
party can be rendered simultaneously with the 
entire performance of the other party. See 
Comment f and Illustration 12. 


Illustrations: 

6. A promises to sell land to B, delivery of 
the deed to be four years from the following July 
1. B promises to pay A $50,000 in installments of 
$10,000 on each July 1 for five years. Delivery of 
the deed and payment of the last installment are 
due simultaneously. 


7. A promises to sell land to B, delivery ofthe 
deed to be one year from July 1. B promises to pay 
A $50,000 in installments of $10,000 on each 


July 1 for five years. Delivery of the deed and pay- 
ment of the second installment are due simulta- 
neously. 


d. When simultaneous performance later 
becomes possible. Although different times or 
periods were originally fixed for the performance 
of each party, performance by the party who is 
to perform first may sometimes be delayed until 
the time for performance by the other party has 
arrived. If the latter party is entitled to and does 
assert that his remaining duties of performance 
are discharged because of the delay, under the 
rule stated in 8 237, no question of the order of 
performance remains. Unless the delay is 
justified, he will also have a claim for damages 
for total breach based on all of his remaining 
rights to performance. (88 236(1), 243(1)). If, 
however, he is not entitled to assert that his 
remaining duties of performance are discharged, 
or if he does not assert this even though he is 
entitled to do so, a question of the order of 
performances remains. Unless the delay is 
justified he will, of course, have a claim for 
damages for partial breach because of the delay. 
Whether or not the delay is justified, he can at 
least insist on simultaneous performance. (As to 
judicial supervision of the requirement of 
simultaneous performance where the injured 
party has brought an action before the time when 
his own performance is due and that time then 
arrives before he has obtained and enforced a 
judgment, see Comment c and Illustration 5 to 8 
238.) There may be circumstances, however, in 
which it is appropriate for him to require the 
other party to perform first, as where the parties 
toa sale of goods contemplate that the buyer will 
need the time specified between delivery and 
payment to resell the goods in order to pay the 
price. In such a case the right of the party in delay 
to receive payment may be subject to 
postponement. 


Illustration: 

8. The facts being otherwise as stated in Il- 
lustration 6, B duly pays the first three install- 
ments, but unjustifiably does not pay the fourth 
until the fifth is due. If B's failure to pay the fourth 
installment discharges A's remaining duties of 
performance under the rule stated in 8 237, A has 
a claim for damages for total breach (8 243(1)), 
and no further performance is due from either 
party. Otherwise B's failure to pay the fourth in- 
stallment gives rise to only a claim for damages 
for partial breach because of the delay, and, un- 
less circumstances make it appropriate for A to 
require B to pay the fourth installment first, de- 
livery of the deed and payment of the fourth and 
fifth installments are then due simultaneously. 
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e. Where performance requires a period of 
time. Where the performance of one party 
requires a period of time and the performance of 
the other party does not, their performance can 
not be simultaneous. Since one of the parties 
must perform first, he must forego the security 
that a requirement of simultaneous performance 
affords against disappointment of his expectation 
of an exchange of performances, and he must 
bear the burden of financing the other party 
before the latter has performed. See Comment a. 
Of course the parties can by express provision 
mitigate the harshness of a rule that requires that 
one completely perform before the other perform 
at all. They often do this, for example, in 
construction contracts by stating a formula under 
which payment is to be made at stated intervals 
as work progresses. But it is not feasible for courts 
to devise such formulas for the wide variety of 
such cases that come before them in which the 
parties have made no provision. Centuries ago, 
the principle became settled that where work is 
to be done by one party and payment is to be 
made by the other, the performance of the work 
must precede payment, in the absence of a 
showing of a contrary intention. It is sometimes 
supposed, that this principle grew out of 
employment contracts, and reflects a conviction 
that employers as a class are more likely to be 
responsible than are workmen paid in advance. 
Whether or not the explanation is correct, most 
parties today contract with reference to the 
principle, and unless they have evidenced a 
contrary intention it is at least as fair as the 
opposite rule would be. 

f. Applicability of rule. The rule stated in 
Subsection (2) usually finds its application to 
contracts involving services, such as construction 
and employment contracts. The common practice 
of making express provision for progress 
payments has diminished its importance with 
regard to the former, and the widespread 
enactment of state wage statutes giving the 
employee a right to the frequent periodic 
payment of wages has lessened its significance 


with regard to the latter. Nevertheless, it is a 
helpful rule for residual cases not otherwise 
provided for. It applies not only to contracts 
under which the performance of one party is 
more or less continuous, but also to contracts 
where performance consists of a series of acts 
with an interval of time between them. See 
Comment c. Under a contract of the latter type, 
simultaneity may be possible in part and, to the 
extent that it is possible, the rule stated in 
Subsection (2) is subject to that stated in 
Subsection (1). See Illustrations 6 and 12. 


Illustrations: 

9. A contracts to do the concrete work on a 
building being constructed by B for $10 a cubic 
yard. In the absence of language or circumstances 
indicating the contrary, payment by B is not due 
until A has finished the concrete work. 


10. The facts being otherwise as stated in Il- 
lustration 9, B promises to furnish a bond to se- 
cure his payment. No provision is made as to the 
time for furnishing the bond. No performance by 
Ais due until B has furnished the bond. Although 
the doing of the concrete work by A requires a 
period of time and the furnishing of the bond by 
B does not, the circumstance that the bond is re- ` 
quired to secure payment by B indicates that B 
must furnish the bond first. 


11. À contracts to make alterations in B's 
home for $5,000. $500 is to be paid on the sign- 
ing ofthe contract, $1,500 on the starting of work, 
$2,000 on the completion of rough carpentry and 
rough plumbing, and $1,000 on the completion 
of the job. Payment by B is due as the work 
progresses according to the terms of the contract. 


12. A promises to sell land to B, in return for 
which B promises to pay A $10,000 a year for five 
years on July 1 of each year. No provision is made 
as to the time for delivery of a deed. Delivery of a 
deed is not due until July 1 of the fifth year, at 
which time delivery of the deed and payment of 
the last installment are due simultaneously. See 
Illustration 6. 
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Topic 2. Effect Of Performance And Non-Performance 


§ 235. Effect Of Performance As Discharge And Of Non-Performance As 


Breach 


(1) Full performance of a duty under a contract discharges the duty. 
(2) When performance of a duty under a contract is due any non-performance 


is a breach. 


Comment: 

a. Discharge by performance. Under the rule 
stated in Subsection (1), a duty is discharged 
when it is fully performed. Nothing less than full 
performance, however, has this effect and any 
defect in performance, even an insubstantial one, 
prevents discharge on this ground. The defect 
need not be wilful or even negligent. Although a 
court may ignore trifling departures, 
performance that is merely substantial does not 
result in discharge under Subsection (1). See 
Comment d to § 237. A duty may, of course, be 
discharged on some other ground. See Chapter 
12. For example, a duty that has not been fully 
performed may be discharged on the ground of 
impracticability of performance. See Chapter 11. 


Illustration: 

1. A contracts to build a house for B for 
$50,000 according to specifications furnished by 
B. A builds the house according to the specifica- 
tions. A's duty to build the house is discharged. 


b. Effect of non-performance. Non- 
performance is not a breach unless performance 
is due. Performance may not be due because a 
required period of time has not passed, or 
because a condition has not occurred (8 225), or 
because the duty has already been discharged 
(Chapter 12) as, for example, by impracticability 
of performance (Chapter 11). In such a case non- 
performance is justified. When performance is 
due, however, anything short of full performance 
is a breach, even if the party who does not fully 
perform was not at fault and even ifthe defect in 
his performance was not substantial. Non- 
performance of a duty when performance is due 
is a breach whether the duty is imposed by a 
promise stated in the agreement or by a term 
supplied by the court (8 204), as in the case of 
the duty of good faith and fair dealing (8 205). 
Non-performance includes defective 
performance as well as an absence of 
performance. 


Illustrations: 

2. The facts being otherwise as stated in Il- 
lustration 1, A builds the house according to the 
specifications except for an inadvertent variation 


in kitchen fixtures which can easily be remedied 
for $100. A's non-performance is a breach. 


3. A contracts with B to manufacture and 
deliver 100,000 plastic containers for a price of 
$100,000. The colors of the containers are to be 
selected by B from among those specified in the 
contract. B delays in making his selection for an 
unreasonable time, holding up their manufacture 
and causing A loss. B's delay is a breach. His duty 
of good faith and fair dealing (8 205) includes a 
duty to make his selection within a reasonable 
time. 


4. A contracts with B to repair B's building 
for $20,000, payment to be made "on the satis- 
faction of C, B's architect, and the issuance of his 
certificate." A makes the repairs but does not ask 
C for his certificate. B does not pay A. B's non- 
performance is not a breach. It is justified on the 
ground that performance is not due because of 
the non-occurrence of a condition. See Illustra- 
tion 5 to 8 227. 


c. Statute of Frauds. Non-performance can be 
a breach of a contract even though, at the time of 
the non-performance, the contract is 
unenforceable because of the Statute of Frauds 
(88 8, 138). Non-performance when performance 
is due still gives rise to a claim for damages for 
which a court will grant relief if the Statute is 
subsequently satisfied as, for example, by the 
later signing of a memorandum or by an 
admission in court. See Comments c and d to 8 
133 and Comment b to 8 136. If the Statute is 
subsequently satisfied, the claim is one for 
damages for a breach that occurred previously, 
at the time of the actual non-performance, and 
not for one that occurred at the time of the later 
satisfaction of the Statute. 


Illustration: 

5. Aand B make an oral contract, unenforce- 
able under the Statute of Frauds (8 125), by which 
A promises to sell and B to buy land for $50,000. 
Although B tenders the money, A fails to tender a 
deed and later writes a letter to B which satisfies 
the Statute of Frauds. A's non-performance is a 
breach and gives rise to a claim for damages, even 
though the claim is unenforceable until A writes 
the letter. See Illustration 4 to 8 133. 
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§ 236. Claims For Damages For Total And For Partial Breach 
(1) A claim for damages for total breach is one for damages based on all of the 
injured party's remaining rights to performance. 
(2) A claim for damages for partial breach is one for damages based on only 
part of the injured party's remaining rights to performance. 


Comment: 

a. Breach. A breach may be one by non- 
performance (8 235(2)), or by repudiation (8 
253), or by both (8 243). Every breach gives rise 
to a claim for damages, and may give rise to other 
remedies. Even if the injured party sustains no 
pecuniary loss or is unable to show such loss with 
sufficient certainty, he has at least a claim for 
nominal damages. See § 346(2). If a court chooses 
to ignore a trifling departure (Comment a to 8 
235), there is no breach and no claim arises. 

b. Total and partial breach distinguished. 
Although every breach gives rise to a claim for 
damages, not every claim for damages is one for 
damages based on all of the injured party's 
remaining rights to performance under the 
contract. Such a claim is said to be one for 
damages for total breach. (The injured party's 
remaining duties under the contract are not 
necessarily discharged, however. Even if 
performances are to be exchanged under an 
exchange of promises, a duty of the injured party 
to give a performance that is not part of that 
exchange of performances is not discharged (8 
237). And a duty of the injured party to give a 
performance that is the agreed equivalent of 
performance that has been given by the other 
party is not discharged (8 240).) If the injured 
party elects to or is required to await the balance 
of the other party's performance under the 


contract, his claim is said instead to be one for 
damages for partial breach. For example, an 
injured party who claims damages in addition to 
specific performance claims damages for partial 
breach. Rules for determining whether a 
particular breach gives rise to a claim for damages 
for partial breach, for total breach, or for either 
partial or total breach at the election of the 
injured party are stated in 88 243 and 253. 


Illustrations: 

1. A contracts with B to build a building on 
B's land, work to commence on May 1 and to be 
completed by October 1. On May 10, A has not yet 
commenced work. If the court concludes that A's 
breach, although material (8 241), has not con- 
tinued for such a length of time that B is dis- 
charged (8 242), B has a claim against A for dam- 
ages caused by the delay, but this is not a claim 
for damages based on all of B's remaining rights 
to performance. B's claim is one for damages for 
partial breach. See 8 243. 


2. The facts being otherwise as stated in Il- 
lustration 1, B cancels the contract. If the court 
concludes that A's breach is not only material but 
has continued for such a length of time that B is 
discharged (8 242), B has a claim against A for 
damages based on all of his remaining rights to 
performance. B's claim is one for damages for 
total breach. See 8 243. 


§ 237. Effect On Other Party's Duties Of A Failure To Render Performance 
Except as stated in 8 240, itis a condition of each party's remaining duties to 
render performances to be exchanged under an exchange of promises that 
there be no uncured material failure by the other party to render any such 


performance due at an earlier time. 


Comment: 


a. Effect of non-occurrence of condition. 
Under the rule stated in this Section, a material 
failure of performance, including defective 
performance as well as an absence of 
performance, operates as the non-occurrence of 
a condition. Under § 225, the non-occurrence of 
a condition has two possible effects on the duty 
subject to that condition. See Comment a to 8 
225. The first is that of preventing performance 
of the duty from becoming due, at least 


temporarily (8 225(1)). The second is that of 
discharging the duty when the condition can no 
longer occur (8 225(2)). A material failure of 
performance has, under this Section, these effects 
on the other party's remaining duties of 
performance with respect to the exchange. It 
prevents performance of those duties from 
becoming due, at least temporarily, and it 
discharges those duties if it has not been cured 
during the time in which performance can occur. 
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The occurrence of conditions of the type dealt 
with in this Section is required out of a sense of 
fairness rather than as a result of the agreement 
of the parties. Such conditions are therefore 
sometimes referred to as “constructive conditions 
of exchange." Cf. 8 204. What is sometimes 
referred to as "failure of consideration" by courts 
and statutes (e.g., Uniform Commercial Code 8 
3- 408) is referred to in this Restatement as 
"failure of performance" to avoid confusion with 
the absence of consideration. Circumstances 
significant in determining whether a failure is 
material are set out in § 241. Circumstances 
significant in determining the period of time after 
which remaining duties are discharged, if a 
material failure has not been cured, are set out 
in 8 242. The rules stated in this Section and the 
one following apply without regard to whether 
or not the failure of performance is a breach. They 
apply, for example, even though the failure is 
justified on the ground of impracticability of 
performance (Chapter 11). Illustrations of the 
operation of these rules in situations in which the 
failure is justified are given in other chapters 
under the sections that deal with the particular 
justification, such as impracticability. See, e.g., 
88 267, 268. The illustrations in this Chapter 
concern, for the most part, their operation in 
situations where the failure is a breach. But see, 
e.g., Illustration 3. The rules of this Section and 
the one following apply even when the promise 
ofthe party in default is unenforceable under the 
Statute of Frauds, while the promise of the other 
party is enforceable. See 8 140. They are, of 
course, subject to variation by agreement of the 
parties. 


Illustrations: 

1. A contracts to build a house for B for 
$50,000, progress payments to be made monthly 
in an amount equal to 85% of the price of the work 
performed during the preceding month, the bal- 
ance to be paid on the architect’s certificate of 
satisfactory completion of the house. Without jus- 
tification B fails to make a $5,000 progress pay- 
ment. A thereupon stops work on the house and 
a week goes by. A's failure to continue the work is 
not a breach and B has no claim against A. B's 
failure to make the progress payment is an un- 
cured material failure of performance which op- 
erates as the non-occurrence of a condition of A's 
remaining duties of performance under the ex- 
change. If B offers to make the delayed payment 
and in all the circumstances it is not too late to 
cure the material breach, A's duties to continue 
the work are not discharged. A has a claim against 
B for damages for partial breach because of the 
delay. , 


2. The facts being otherwise as stated in Il- 
lustration 1, B fails to make the progress payment 
or to give any explanation or assurances for one 
month. If, in all the circumstances, it is now too 
late for B to cure his material failure of perfor- 
mance by making the delayed payment, A's du- 
ties to continue the work are discharged. Because 
B's failure to make the progress payment was a 
breach, A also has a claim against B for total 
breach of contract (8 243). 


3. A, a theater manager, contracts with B, 
an actress, for performance by her for a period of 
six months in a play that A is about to present. B 
dies during the first week of the performance. A's 
remaining duties with respect to the exchange of 
performances are discharged by B's uncured ma- 
terial failure of performance. Because B's failure 
is justified on the ground of impossibility (§ 262), 
A has no claim against B's estate. 


b. First material failure of performance. In 
many disputes over failure of performance, both 
parties fail to finish performance, and the 
question is whether one of them is justified in so 
doing by the other party's failure. (Compare 
Comment d.) This Section states the fundamental 
rule under which that question is to be answered. 
(The liability of the other party for damages for 
total breach is governed by the rule stated in 8 
243.) The rule is based on the principle that where 
performances are to be exchanged under an 
exchange of promises, each party is entitled to 
the assurance that he will not be called upon to 
perform his remaining duties of performance 
with respect to the expected exchange if there has 
already been an uncured material failure of 
performance by the other party. The central 
problem is in determining which party is 
chargeable with the first uncured material failure 
of performance. In determining the relative times 
when performance is due, the terms of the 
agreement and the supplementary rules on time 
for performance should be considered (88 233, 
234). In determining whether there has been a 
failure of performance, the terms of the 
agreement and the supplementary rules such as 
those on omitted essential terms (8 204) and the 
duty of good faith and fair dealing (8 205) should 
be considered. In determining whether a failure 
of performance is material, the circumstances 
listed in 8 241 should be considered. Even if the 
failure is material, it may still be possible to cure 
it by subsequent performance without a material 
failure. In the event of cure the injured party may 
still have a claim for any remaining non- 
performance as well as for any delay. In 
determining when it is too late to cure a failure 
of performance, the circumstances listed in 8 242 
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should be considered. In making all of these 
determinations the situation of the parties is to 
be viewed as of the time for performance and in 
terms of the actual failure. If, for example, under 
the terms of the agreement the order of 
performance depends on an event subsequent to 
the time of the making of the contract, that event 
is to be taken into account. 


illustrations: 

4. A contracts to sell and B to buy at a stated 
price four parcels of land which A does not own 
but which the parties expect A to acquire by pur- 
chase at a foreclosure sale. A bids on the four par- 
cels at the foreclosure sale, but each time B bids 
against him and acquires all four for less than the 
contract price. A does not convey the four parcels 
to B. B has no claim against A. B's bidding at the 
sale was a material breach of his duty of good faith 
and fair dealing (8 205), which operated as the 
non-occurrence of a condition of A's duties and 
discharged them. 


5. A, a contractor, and B, a subcontractor, 
make a contract under which B promises to in- 
stall sewer pipe in a trench which A is to dig and 
maintain during installation. A unjustifiably so 
fails to maintain the trench that it fills with wa- 
ter, severely hindering installation. B thereupon 
stops work and refuses to continue unless the 
breach is cured. A does not cure his breach. If A's 
breach is material (8 241), it operates as the non- 
occurrence of a condition of B's duty to build the 
sewer, discharging it, and A has no claim against 
B. If A's breach is not material, B's duties are not 
discharged, and B's stopping work and refusing 
to continue is a breach. 


6. A contracts to sell and B to buy on 30 days 
credit 3,000 tons of iron rails at a stated price. B 
purchases iron rails heavily from various sources 
for use in his business, and in consequences A 
has difficulty in securing 3,000 tons and the mar- 
ket price is substantially increased. A fails to de- 
liver the rails. B has a claim against A for breach 
of contract. B's purchase of iron rails from other 
sources for use in his business is not a failure of 
performance because B is under no duty to re- 
frain from purchasing for that purpose. A's fail- 
ure to deliver the rails is therefore a breach. 


7. The facts being otherwise as stated in Il- 
lustration 6, B maliciously buys iron rails heavily 
from various sources in order to prevent A from 
performing his contract with B. B has no claim 
against A. B's malicious purchase of iron rails 
from other sources is material breach of his duty 
of good faith and fair dealing (8 204), which op- 
erates as the non-occurrence of a condition of A's 
duty to deliver the rails, discharging it. 


c. Ignorance immaterial. The non-occurrence 
of a condition of a party's duty has the effects 


stated in $ 225 even though that party does not 
know of its non-occurrence. See Comment e to 8 
225. It follows that one party's material failure 
of performance has the effect of the non- 
occurrence of a condition of the other party's 
remaining duties, under the rule stated in this 
Section, even though that other party does not 
know of the failure. If the other party is 
discharged as the result of an unjustified material 
failure of which he is ignorant, he has a claim for 
damages for total breach (8 245). But any loss 
that he has suffered as a result of his own actions 
taken in ignorance of the breach cannot be 
recovered since his actions were not caused by 
the other's breach. See Illustrations 8 and 9. 

A party's ignorance may, however, cause him 
to lose rights under rules other than the one 
stated in this section. He may, for example, be 
precluded from relying on a condition where, 
through ignorance, he fails to make timely 
objection. So, under Uniform Commercial Code 
8 2-608, a buyer of goods who accepts them in 
ignorance of their defects loses his right to insist 
upon strict performance as a condition of his duty 
to pay the price. Other rules may preclude a party 
from relying on a failure of performance as the 
non-occurrence of a condition where, because of 
unreasonable ignorance, he has accepted the 
other party's performance or has given no 
reasons or the wrong reasons for its rejection. 
See, e.g., 88 246 and 248; Uniform Commercial 
Code 88 2- 605, 2-607. 


Illustrations: 

8. A and B make an employment contract. 
After the service has begun, A, the employee, com- 
mits a material breach of his duty to give efficient 
service that would justify B in discharging him. B 
is not aware of this but discharges A for an inad- 
equate reason. A has no claim against B for dis- 
charging him. B has a claim against A for dam- 
ages for total breach (8 243) based on B'sloss due 
to A's failure to give efficient service up to the time 
of discharge, but not for damages based on the 
loss of A's services after that time, because that 
loss was caused by B's discharge of A and not by 
A's failure to give efficient service. 


9. A contracts to sell and B to buy goods on 
30 days credit. A delivers defective goods, which 
B rejects in ignorance of their defects. A has no 
claim against B. B has a claim against A for total 
breach (8 243), but can recover nominal damages 
only since the unavailability of the goods to B was 
caused by B's rejection and not by their defects. 


10. The facts being otherwise as stated in Il- 
lustration 9, when B rejects the goods he states 
an insufficient reason, which induces a failure by 
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A to cure the defects in the goods. B is precluded 
from relying on the defects to justify his rejection, 
not because of his ignorance itself, but because 
his giving of an insufficient reason for rejection 
excused the non-occurrence of the condition of 
his duty to take and pay for the goods (8 248; 
Uniform Commercial Code 8 2-605). 


d. Substantial performance. In an important 
category of disputes over failure of performance, 
one party asserts the right to payment on the 
ground that he has completed his performance, 
while the other party refuses to pay on the ground 
that there is an uncured material failure of 
performance. (Compare Comment b.) A typical 
example is that of the building contractor who 
claims from the owner payment of the unpaid 
balance under a construction contract. In such 
cases it is common to state the issue, not in terms 
of whether there has been an uncured material 
failure by the contractor, but in terms of whether 
there has been substantial performance by him. 
This manner of stating the issue does not change 
its substance, however, and the rule stated in this 
Section also applies to such cases. If there has 
been substantial although not full performance, 
the building contractor has a claim for the unpaid 
balance and the owner has a claim only for 
damages. If there has not been substantial 
performance, the building contractor has no 
claim for the unpaid balance, although he may 
have a claim in restitution (8 374). The 
considerations in determining whether 
performance is substantial are those listed in 8 
241 for determining whether a failure is material. 
See Comment b to 8 241. If, however, the parties 
have made an event a condition of their 
agreement, there is no mitigating standard of 
materiality or substantiality applicable to the 
non-occurrence of that event. If, therefore, the 
agreement makes full performance a condition, 
substantial performance is not sufficient and if 
relief is to be had under the contract, it must be 
through excuse of the non-occurrence of the 
condition to avoid forfeiture. See § 229 and 
Illustration 1 to that section. 


Illustration: 

11. A contracts to build a house for B, for 
which B promises to pay $50,000 in monthly 
progress payments equal to 8596 of the value of 
the work with the balance to be paid on comple- 
tion. When A completes construction, B refuses 
to pay the $7,500 balance claiming that there are 
defects that amount to an uncured material 
breach. If the breach is material, A’s performance 
is not substantial and he has no claim under the 
contract against B, although he may have a claim 
in restitution (§ 374). If the breach is not mate- 
rial, A’s performance is said to be substantial, he 
has a claim under the contract against B for 
$7,500, and B has a claim against A for damages 
because of the defects. 


e. Duties affected. Under the rule stated in this 
Section, only duties with respect to the 
performances to be exchanged under the 
particular exchange of promises are affected by 
a failure of one of those performances. A duty 
under a separate contract is not affected (see 
Comment d to § 231 and Illustration 5 to that 
section), nor is a duty under the same contract 
affected if it was not one to render a performance 
to be exchanged under an exchange of promises 
(see Illustrations 3 and 4 to § 232). Furthermore, 
only duties to render performance are affected. 
A claim for damages that has already arisen as a 
result of a claim for partial breach is not 
discharged under the rule stated in this Section. 


Illustration: 

12. A contracts to build a building for B. B 
delays making the site available to A, giving A a 
claim against B for damages for partial breach. A 
then commits a material breach and B properly 
cancels the contract. B has a claim against A for 
damages for total breach, but A still has a claim 
against B for damages for partial breach. 
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§ 238. Effect On Other Party's Duties Of A Failure To Offer Performance 
Where all or part of the performances to be exchanged under an exchange of 
promises are due simultaneously, it is a condition of each party's duties to 
render such performance that the other party either render or, with manifested 
present ability to do so, offer performance of his part of the simultaneous 


exchange. 


Comment: 

a. Effect of offer to perform. Where the 
performances are to be exchanged 
simultaneously under an exchange of promises, 
each party is entitled to refuse to proceed with 
that simultaneous exchange until he is 
reasonably assured that the other party will 
perform at the same time. If a party actually 
performs, his performance both discharges his 
own duty (8 235(1)) and amounts to the 
occurrence of a condition ofthe other party's duty 
(8 237). But it is not necessary that he actually 
perform in order to produce this latter effect. It 
is enough that he make an appropriate offer to 
perform, since it is a condition of each party's 
duties of performance with respect to the 
exchange that there be no uncured material 
failure by the other party at least to offer 
performance. Circumstances significant in 
determining whether a failure is material are set 
out in $ 241. Such an offer of performance by a 
party amounts to the occurrence of a condition 
of the other party's duty to render performance, 
although it does not amount to performance by 
the former. Until a party has at least made such 
an offer, however, the other party is under no 
duty to perform, and if both parties fail to make 
such an offer, neither party's failure is a breach. 
(If one of the parties is already in breach, as 
where he has repudiated or has failed to go to 
the place appointed for the simultaneous 
exchange, the other party's duty to render 
performance may already have been discharged 
under 88 253(2) or 237, giving him a claim for 
damages for total breach under 88 253(1) or 
243(1).) When it istoo late for either to make such 
an offer, both parties are discharged by the non- 
occurrence of a condition. A failure to offer 
performance can be cured, if an appropriate offer 
is made in time (8 242). Cf. Comment b to 8 237. 
The fact that a party is ignorant of a defect in the 
other party's offer is immaterial. See Comment c 
to $227. 


Illustrations: 

1. A contracts to sell and B to buy a machine 
for $10,000, delivery of the machine and payment 
of the price to be made at a stated place on July 1. 
On July 1 both parties are present at that place, 


but A neither delivers nor offers to deliver the 
machine and B neither pays nor offers to pay the 
price. A has no claim against B, and B has no claim 
against A. See Uniform Commercial Code 88 2- 
507(1) and 2-511(1). If, however, B had commit- 
ted a material breach by failing to go to the stated 
place, A would have had a claim against B for 
damages for total breach. See 88 237, 243. 


2. The facts being otherwise as stated in Il- 
lustration 1, on July 2, B, with manifested present 
ability to do so, offers to pay the price if A simul- 
taneously delivers the machine, but A refuses to 
deliver the machine. If the delay of one day does 
not exceed the time after which A is discharged 
(8 242), A's refusal is a breach. If it exceeds that 
time, B has no claim against A. 


b. What amounts to an offer to perform. An. 
offer of performance meets the requirement 
stated in this Section even though it is conditional 
on simultaneous performance by the other party. 
The offer must be accompanied with manifested 
present ability to make it good, but the offeror 
need not go so far as actually to hold out that 
which he is to deliver. (On the meaning of the 
term “manifested,” see Comment b to § 2.) Thus 
the Uniform Commercial Code 8 2-503(1) 
requires only “that the seller put and hold 
conforming goods at the buyer's disposition and 
give the buyer any notice reasonably necessary 
to enable him to take delivery." In this respect 
the requirement of this Section is less exacting 
than that of tender under, for example, § 45 or 8 
62. Any conduct, including tender, that goes 
beyond an offer of performance will, of course, 
also satisfy the requirement. The requirement of 
an offer of performance is to be applied in the 
light of what is reasonably to be expected by the 
parties in view of the practical difficulties of 
absolute simultaneity (see Comment b to 8 234) 
and is subject to the agreement of the parties, as 
supplemented or qualified by usage (88 221, 222) 
and course of dealing (8 223). 


Illustration: 

3. A contracts to sell and B to buy land for 
$50,000. The land is to be conveyed free of liens 
and encumbrances, but B knows that it is subject 
toa $30,000 mortgage held by C which A expects 
to satisfy out of the $50,000 purchase price. A, 
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in the presence of B and C, makes a conditional 
offer of a deed of the property subject to the mort- 
gage, and both A and C present documents that 
are legally sufficient to satisfy the mortgage debt 
to be delivered immediately on payment of the 
price by B. B thereupon refuses to pay the price. 
In view of the circumstances at the time the con- 
tract was made, A's offer is sufficient, and A has a 
claim against B for damages for total breach of 
contract. 


c. Judicial supervision. In an action for 
specific performance or for the price, a court may 
ensure that the party seeking relief makes an offer 
of performance that meets the requirements of 
this Section by granting relief conditional on such 
an offer. Uniform Commercial Code 8 2-709(2), 
for example, provides that ^where the seller sues 
for the price, he must hold for the buyer any 
goods which have been identified to the contract 
and are still in his control...." See Illustration 4. 
See also Comment a to 8 358 with respect to 
specific performance. If performances, although 
not originally due simultaneously, have become 
due simultaneously after the commencement of 
the action because the earlier performance has 
been delayed, the granting of such relief is equally 
appropriate. Even though the performances do 
not become due simultaneously until after 


judgment, the court may exercise its power on 
either the defendant's request or on its own 
motion. See Illustration 5. 


Illustrations: 

4. The facts being otherwise as stated in Il- 
lustration 1, on July 1, A puts the machine at B's 
disposition and requests that he pay for it. B re- 
fuses to pay and A, after attempting unsuccess- 
fully to resell the machine, brings an action for 
the price under Uniform Commercial Code 8 2- 
709. A court will award judgment for the full price 
only if A holds the machine for the buyer during 
the action. See Uniform Commercial Code 8 2- 
709(2). 


5. À promises to sell real estate to B, deliv- 
ery of the deed to be four years from July 1. B 
promises to pay $50,000 in installments of 
$10,000 on each July 1 for five years. B duly pays 
the first three installments but does not pay the 
fourth, and A brings an action to recover it. A has 
judgment but the judgment is not collected until 
after the July 1 when the payment of the fifth in- 
stallment and the delivery are due. The court will 
restrain collection of the judgment until A makes 
an offer to transfer the real estate conditional on 
being paid the amount of the judgment and also 
the fifth installment of the price. See Illustration 
8 to 8 234 and Illustration 2 to 8 358. 


§ 239. Effect On Other Party's Duties Of A Failure Justified By Non-Occur- 


rence Of A Condition 


(1) A party's failure to render or to offer performance may, except as stated in 
Subsection (2), affect the other party's duties under the rules stated in 88 237 
and 238 even though failure is justified by the non-occurrence of a condition. 
(2) The rule stated in Subsection (1) does not apply if the other party assumed 
the risk that he would have to perform in spite of such a failure. 


Comment: 

a. General rule. The rules stated in 88 237 and 
238 apply to any uncured material failure, 
whether or not it is a breach. They therefore apply 
even when a party's failure is justified on the 
ground that performance has not become due 
because of the non-occurrence of a condition of 
his duty (8 224). Subsection (1) makes it clear 
that this is so, as a general rule. The general rule 
is based on the premise that the other party did 
not assume the risk that he would have to 
perform even if the expected exchange was not 
forthcoming because of the non-occurrence of 
the condition. His expectation is that even if the 
condition does not occur, he will not be called 
upon to perform unless that exchange is 
forthcoming. He is therefore entitled to refuse to 
perform if there is a failure of the return 
performance, even if that failure is not a breach 


because of the non-occurrence of the condition. 
In that case, he has, of course, no claim for 
damages, although he may have one in restitution. 


See 88 370-77. 


Illustration: 

1. A contracts to sell and B to buy a house for 
$50,000. The contract contains the provision, 
“This contract is conditional on approval by X Bank 
of B’s pending mortgage application.” Approval by 
X Bank is a condition of B’s duty, and therefore if 
X Bank does not approve B’s application, perfor- 
mance by B will not become due, even if A makes 
an offer of a deed. But it is not a condition of A’s 
duty and therefore performance by A will become 
due if, although X Bank does not approve B’s ap- 
plication, B makes an offer to pay $50,000. See 
Illustration 4 to 8 226. Under the rule stated in this 
Section, performance by A will not become due if 
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B does not pay or offer to pay $50,000 because A 
did not assume the risk that he would nonethe- 
less have to perform. 


b. Assumption of risk. Subsection (2) states 
an exception to the general rule to cover the case 
in which a party assumes the risk that he will have 
to perform even if the agreed exchange is not 
forthcoming because of the non-occurrence of a 
condition. Since a condition is by definition not 
certain to occur (8 224), every obligee of a 
conditional duty assumes a risk. It is the premise 
of the general rule that he assumes only the risk 
that if the condition does not occur, the expected 
exchange will not be carried out on either side. 
See Illustration 1. But sometimes he assumes the 
greater risk that, if the condition does not occur, 
he will have to carry out his side of the exchange 
even though it is not carried out on the other side. 
If he has assumed this greater risk, then conduct 
on the other side which would otherwise operate 
as a failure to perform under 8 237 or to offer to 
perform under § 238 does not so operate. The 
nature of the risk taken by a party who enters 
into such an exchange of promises is sometimes 
indicated by describing the promise that he 
receives as "aleatory." See Comment c to 8 232. 


Illustrations: 

2. A, a general contractor, contracts with B, 
a subcontractor, for the plumbing work on a con- 
struction project. B is to receive $100,000, pay- 
able monthly as the work progresses "on condi- 
tion that Owner shall have paid Contractor there- 
for." B works for three months and makes 
monthly requests for payment of a total of 
$60,000 from A. When A does not pay B because 
the owner has not paid A for the plumbing work, 
B stops work and a month later notifies A that he 
cancels the contract. If the court determines, in 
the light ofthe quoted language and other circum- 
stances, that B assumed the risk that he would 
have to perform even if A did not pay him on the 
ground that the owner did not pay A, A's justifi- 
able non-payment on that ground does not oper- 
ate as a failure to perform under § 237 and there- 
fore B's cancellation is a breach. Compare Illus- 
tration 1 to § 227 and Illustration 2 to § 237. 


3. The facts being otherwise as stated in Il- 
lustration 2, A unjustifiably refuses to pay B, al- 
though the owner has paid A for the plumbing 
work. Although B assumed the risk that he would 
have to perform even if A did not pay on the 
ground that the owner did not pay A, A's non-pay- 
ment is not justified on that ground and there- 
fore operates as a failure to perform under 8 237. 
If a court concludes that the failure is material 
and that B's cancellation came when it was too 
late for A to cure it, B's cancellation is not a 
breach. Compare Illustration 1 to 8 227 and Ius- 
tration 2 to 8 237. 


§ 240. Part Performances As Agreed Equivalents 
If the performances to be exchanged under an exchange of promises can be 
apportioned into corresponding pairs of part performances so that the parts 
of each pair are properly regarded as agreed equivalents, a party’s performance 
of his part of such a pair has the same effect on the other’s duties to render 
performance of the agreed equivalent as it would have if only that pair of 


performances had been promised. 


Comment: 

a. Mitigating effect of the rule. Under the rule 
stated in § 237, a party’s failure to perform may 
cause him to lose his right to the agreed exchange 
after he has relied substantially on the 
expectation of that exchange, as by either 
preparation or performance. The risk of 
forfeiture is similar to that which arises on the 
non-occurrence of a condition stated in the 
agreement. See Comment a to § 227. But because 
the failure must be material in order to have this 
effect under § 237, courts can temper the 
application of those sections in appropriate cases 
to avoid forfeiture in a way that is not possible 
where the agreement itself states the condition. 
Compare 88 241 and 242 with 8 229. In addition, 
forfeiture may sometimes be reduced or avoided 


by allowing a party whose failure has been 
material to have restitution in accordance with 
the policy favoring avoidance of unjust 
enrichment. See §§ 370-77. This Section 
embodies another mitigating doctrine which 
reduces the risk of forfeiture in that important 
class of cases in which it is proper to regard 
corresponding parts of the performances of each 
party as agreed equivalents. Its effect is to give a 
party who has performed one of these parts the 
right to its agreed equivalent just as if the parties 
had made a separate contract with regard to that 
pair of corresponding parts. A failure as to some 
other part does not affect this right. See Comment 
d to § 231. Of course, if the failure amounts to a 
breach, the injured party has a claim for damages. 
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Substantial performance of such a part has the 
same effect with regard to such a pair of agreed 
equivalents as substantial performance of the 
whole has under 8 237 with respect to the entire 
contract. See Comment d to § 237. 

b. Separate contracts distinguished. When it 
is proper to regard parts of pairs of corresponding 
performances under a contract as agreed 
equivalents, the contract is sometimes loosely 
said to be “divisible” or “severable.” But under 
the rule stated in this Section, the pairs of 
corresponding parts are not treated as if they 
were separate contracts. If there are two separate 
contracts, one party's performance under the first 
and the other party's performance under the 
second are not to be exchanged under a single 
exchange of promises, and even a total failure of 
performance by one party as to the first has no 
necessary effect on the other party's duty to 
perform the second. Comment d to 8 231. (On 
the situation if the failure gives reasonable 
grounds to believe that the other party will 
commit a breach of the second, see 88 251 and 
252.) This is not so, however, if there is a single 
contract under which the parties are to exchange 
performances, even though it is proper to regard 
pairs of corresponding parts of those 
performances as agreed equivalents. If there is 
an uncured material failure by either party, he 
can claim compensation for any parts that he has 
already performed, but he cannot enforce the 
contract with respect to any other pair of 
corresponding parts, including the part or parts 
that he has failed to perform. See Illustration 3. 
With respect to those parts the rule of 8 237 still 
applies, for the parties are bound by a single 
contract and not by a series of separate contracts 
for each pair of corresponding parts. Although 
the pairs of performances may be regarded as 
agreed equivalents, the parties exchanged 
promises for an exchange of their whole 
performances. 


Illustrations: 

1. A contracts to sell and B to buy a quantity 
of dressed hogs and a quantity of live hogs at 
stated prices for each quantity. A is to deliver the 
dressed hogs first and the live hogs 15 days later, 
and B is to pay for each delivery within 30 days 
after it is made. A delivers the dressed hogs, but 
unjustifiably refuses to deliver the live ones. If a 
court finds that delivery of the dressed hogs and 
payment of the price stated for them are agreed 
equivalents, A can recover the stated price for the 
dressed hogs under the contract. B then has a 
claim against A for damages for his failure to de- 
liver the live hogs. 


2. The facts being otherwise as stated in Il- 
lustration 1, A has no right to payment for either 
the dressed or the live hogs until 30 days after 
delivery of the live ones, but A unjustifiably re- 
fuses to deliver the live hogs until B pays for the 
dressed ones. If a court finds that delivery of the 
dressed hogs and the price stated for them are 
agreed equivalents, A can recover the stated price 
for the dressed hogs under the contract. See 8 
227(1). B then has a claim against A for damages 
for his failure to deliver the live hogs. 


3. The facts being otherwise as stated in Il- 
lustration 1, before A delivers the dressed hogs, 
he repudiates the contract by stating that he will 
not deliver the live ones. B then refuses to accept 
the dressed hogs. Even if a court finds that deliv- 
ery of the dressed hogs and payment of the price 
stated for them are agreed equivalents, A has no 
claim against B. B has a claim against A for dam- 
ages for total breach of contract (8 253). 


c. Order of performance distinguished. The 
terms “divisible” and “severable” are sometimes 
used, not only in determining whether the rule 
stated in this Section is applicable, but also in 
determining whether a party's performance is 
due at one time or in installments (8 233). Many 
ofthe contracts covered by the rule stated in this 
Section happen also to be contracts in which 
performance of each party is to be given in 
installments, corresponding to the times of the 
other party's performance. Indeed, the fact that 
the order of performance involves such pairs of 
corresponding parts may suggest that it is proper 
to regard those pairs as agreed equivalents. But 
it does not necessarily follow that it is proper, and 
in many contracts under which performance is 
to be in pairs of corresponding parts, it is not 
proper to regard the parts of those pairs as agreed 
equivalents. See Illustrations 7 and 9. Conversely, 
in many contracts under which performance of 
one or both parties is to be at one time, it is proper 
to regard those performances as composed of 
pairs of agreed equivalents. See Illustrations 2, 8 
and 10. Two distinct determinations are involved 
and it is undesirable to obscure this by employing 
the same terminology for both. 

d. Apportionment. The rule stated in this 
Section cannot be applied unless the parties' 
performances can be apportioned into 
corresponding pairs of part performances. The 
process of apportionment is essentially one of 
calculation and the rule can only be applied where 
calculation is feasible. It is enough, however, if 
the price of separate items is separately stated in 
the agreement itself or in a price list on which 
the agreement was based, or can be reliably 
ascertained from stated prices for components 
or from a total price for similar items. 
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illustrations: 

4. A contracts with B to work for one year as 
a real estate salesman and to devote his full time 
to this work. A is to receive half of the real estate 
commission on all sales that he effects. A devotes 
full time to this work for ten months, but unjusti- 
fiably devotes only part time for the last two 
months. A court may apportion the unpaid com- 
missions earned by A into those earned during 
the first ten months and those earned under the 
last two months according to the formula stated 
in the contract and, if it finds that working full 
time for ten months and the commissions on the 
sales over those months are agreed equivalents, 
A can recover the unpaid commissions for those 
months under the contract. B then has a claim 
against A for damages for his failure to devote full 
time during the last two months. 


5. A contracts with B to furnish the rights to 
23 motion pictures to be selected by B from a 
much larger list over a period of five years. The 
contract states a total price of $23,000, but does 
not break it down into $1,000 for each picture. A 
furnishes B with the rights to only i4 pictures, 
which B shows, and then A unjustifiably refuses 
to furnish the rights to 9 others. A court may ap- 
portion the price as $1,000 for each picture and, 
if it finds that the furnishing of rights to 14 pic- 
tures and the payment of $14,000 are agreed 
equivalents, A can recover that amount under the 
contract. B has a claim for damages against A for 
his failure to furnish the rights to the 9 other pic- 
tures. 


e. Agreed equivalents. The corresponding 
pairs of performances so apportioned only come 
within the rule stated in this Section if it is proper 
to regard the parts of each pair as agreed 
equivalents. The parties may, by express 
provision, determine either that it is or is not 
proper so to regard them. But they do not often 
do this, and, because separate pairs of 
corresponding parts are not the subjects of 
separate bargains (see Comment b), the parties 
usually cannot even be said to have had any actual 
intention on the point. Whether it is proper to 
regard the parts of each pair as agreed 
equivalents will usually depend on considerations 
of fairness, similar to those that guide a court in 
deciding whether to supply a term under 8 204. 
Decisions holding that a contract is or is not 
“divisible” or “severable” for some other purpose, 
for example in connection with the rules in 
Chapter 8, Unenforceability on Grounds of Public 
Policy, are not determinative under this Section. 
See also Comments b and c. The standard under 
this Section, like that of materiality under 8 237, 
is necessarily a somewhat imprecise and flexible 
one. It requires that the parts of a pair be of 
roughly equivalent value to the injured party in 


terms of his expectation with respect to the total 
agreed exchange. This is because fairness 
requires that a party, having received only a 
fraction of the performance that he expected 
under a contract, not be asked to pay an identical 
fraction of the price that he originally promised 
on the expectation of full performance, unless it 
appears that the performance that he actually 
received is worth to him roughly that same 
fraction of what full performance would have 
been worth to him. Therefore the mere fact that 
the subject of the contract is sold by weight or » 
measure and the total price determined by a unit 
price (e.g., per pound or cubic yard or acre) does 
not result in agreed equivalents. The injured 
party will not be required to pay for a part of the 
performance that he has received if he cannot 
make full use of that part without the remainder 
of the performance, as, for example, where a 
buyer has received a machine but not an 
attachment necessary for its operation. In 
deciding whether the injured party can make full 
use of only part, a court must, of course, take 
account of the possibility that the remainder of 
the performance can be easily obtained from 
some other source, as, for example, where the ` 
attachment is available on the market. 


Illustrations: 

6. A contracts with B to do specified work on 
B's subdivision. A is to do the excavation and 
grading of lots and streets for a lump sum price 
of $75,000, payable on completion of that part of 
the work. A is then to make street improvements, 
including the installation of curbs and gutters, for 
stated unit prices, payable on completion of that 
part of the work. A is to provide separate perfor- 
mance bonds for each part. A does the excava- 
tion and grading of lots and streets but then un- 
justifiably refuses to make street improvements. 
B refuses to pay A for excavation and grading, 
although he can easily have the street improve- 
ments made by another contractor. The excava- 
tion and grading of lots and streets and the pay- 
ment of $75,000 are agreed equivalents. A has a 
claim against B for $75,000 under the contract 
for the excavation and grading. B has a claim for 
damages against A for his unjustified failure to 
make street improvements. 


7. A contracts to build a house for B for 
$50,000, progress payments to be made monthly 
in an amount equal to 85% of the price of the work 
performed during the preceding month, the bal- 
ance to be paid on the architect's certificate of 
satisfactory completion of the house. A unjustifi- 
ably stops work at the end of a month before the 
work is substantially completed and sues for the 
progress payment for that month. The perfor- 
mance during that month and the corresponding 
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progress payment are not agreed equivalents. A 
can recover nothing under the contract for that 
performance. B has a claim against A for dam- 
ages for breach. Whether A has a claim against B 
in restitution is determined under the rules stated 
in 88 370-77. 


8. A contracts with B to drive 10,000 logs 
from various points down a river to B's boom at 
one cent per log mile. Because of a flood, A drives 
only 5,763 logs an average distance of 100 miles 
each to B's boom, and leaves the other 4,237 logs 
on the banks part of the way to B's boom. B ex- 
pects to resell the logs and can resell the 5,763 at 
the same unit price as the entire 10,000. The driv- 
ing of the logs to B's boom and the correspond- 
ing price at the contract rate are agreed equiva- 
lents, but the driving oflogs part way and the cor- 
responding price at the contract rate are not. A 
can recover $5,763 under the contract for the 
5,763 logs that he has driven to B's boom, but can 
recover nothing for the remaining 4,237 logs that 
he has driven only part of the way. If A's failure 
to drive the remaining logs to B's boom is unjus- 
tified, it is a breach, and B has a claim against A 
for damages. Whether A's failure is justified on 
the ground of impracticability of performance is 
determined under the rules stated in 88 261 and 
263. 


9. The United States contracts with A under 
an “Industrial Preparedness Contract" for the pro- 
duction in volume of an electronic device. The 
work is to be done in three steps. Step I requires 
A to draw up plans and make a pilot run. Step II 
requires A to acquire equipment for production. 
Step III, to be taken only in case of national emer- 
gency and after receipt of an order from the 
United States, requires volume production and 
delivery in accordance with a stated schedule. A 
is required to maintain a state of readiness for 
this step over a six-year period. Specified pay- 
ments are to be made on the completion of Steps 
I and II and against deliveries during Step III. A 
completes Steps I and II and, after having been 
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paid $150,000, repudiates the contract when 
$50,000 is still unpaid on Step II. A sues for that 
unpaid balance of $50,000. The completion of 
Steps I and II and the payment of the amounts 
specified in the contract for those steps are not 
agreed equivalents. A has no claim against the 
United States for that performance. The United 
States has a claim against A for damages for 
breach. 


10. Acontracts with B to construct and main- 
tain ten signs advertising B's motel for $1,600 a 
year, $100 each for eight smaller signs and $400 
each for two larger signs. The signs are of a spe- 
cial design not easily obtainable elsewhere. A con- 
structs and maintains only seven of the smaller 
and one of the larger signs, unjustifiably failing 
to construct the other two. A's failure to construct 
the remaining two signs will not appreciably di- 
minish the effect of the other eight. The construc- 
tion and maintenance of the eight signs and the 
corresponding price at the contract rate are agreed 
equivalents. A can recover $1,100 a year under 
the contract for the signs that he constructs and 
maintains. B has a claim against A for damages 
for breach. 


11. The facts being otherwise as stated in Il- 
lustration 10, the signs are part of a series begin- 
ning “10 more miles to B's place,” so that the fail- 
ure to construct the remaining two will apprecia- 
bly diminish the effect of the other eight. The con- 
struction and maintenance of each sign and the 
corresponding price at the contract rate are not 
agreed equivalents. A can recover nothing under 
the contract for the signs that he constructs and 
maintains. B has a claim against A for damages 
for breach. Whether A has a claim against B in 
restitution is determined under the rules stated 
in 88 370-77. 
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8 241. Circumstances Significant In Determining Whether A Failure Is Mate- 


rial 


In determining whether a failure to render or to offer performance is material, 
the following circumstances are significant: i 
(a) the extent to which the injured party will be deprived of the benefit which 


he reasonably expected; 


(b) the extent to which the injured party can be adequately compensated for 
the part of that benefit of which he will be deprived; 
(c) the extent to which the party failing to perform or to offer to perform will 


suffer forfeiture; 


(d) the likelihood that the party failing to perform or to offer to perform will 
cure his failure, taking account of all the circumstances including any 


reasonable assurances; 


(e) the extent to which the behavior of the party failing to perform or to offer 
to perform comports with standards of good faith and fair dealing. 


Comment: 

a. Nature of significant circumstances. The 
application of the rules stated in 88 237 and 238 
turns on a standard of materiality that is 
necessarily imprecise and flexible. (Contrast the 
situation where the parties have, by their 
agreement, made an event a condition. See 8 226 
and Comments a and c thereto and 8 229.) The 
standard of materiality applies to contracts of all 
types and without regard to whether the whole 
performance of either party is to be rendered at 
one time or part performances are to be rendered 
at different times. See Uniform Commercial Code 
8 2-612. It also applies to pairs of agreed 
equivalents under § 240. See Illustration 2. It is 
to be applied in the light of the facts of each case 
in such a way as to further the purpose of securing 
for each party his expectation of an exchange of 
performances. This Section therefore states 
circumstances, not rules, which are to be 
considered in determining whether a particular 
failure is material. A determination that a failure 
is not material means only that it does not have 
the effect of the non-occurrence of a condition 
under $88 237 and 238. Even if not material, the 
failure may be a breach and give rise to a claim 
for damages for partial breach (88 236, 243). 


Illustrations: 

1. A, a subcontractor, contracts to do exca- 
vation and earth moving on a housing subdivi- 
sion project for B, the owner and general contrac- 
tor, and to do all work “in a workmanlike man- 
ner." Bisto make monthly progress payments for 
the work performed during the preceding month 
less a retainer of ten percent. A negligently dam- 
ages a building with his bulldozer causing seri- 
ous damage and denies any liability for B's loss. 
When B refuses to make further progress pay- 
ments until A repairs the damage or admits li- 
ability, A notifies B that he cancels the contract. 


If the court determines that A's breach is mate- 
rial, A has no claim against B. B has a claim 
against A for damages for breach of contract. 


2. The facts being otherwise as stated in Il- 
lustration 6 to 8 240, A completes the part con- 
cerned with the excavation and grading of lots and 
streets but fails in a minor respect to comply with | 
the specifications. If a court determines that the 
failure is not material, A has a claim against B for 
$75,000 under the contract for the excavation and 
grading. B has a claim for damages against A for 
his failure fully to perform as to excavation and 
grading and also for his unjustified refusal to 
make street improvements. 


b. Loss of benefit to injured party. Since the 
purpose of the rules stated in $8 237 and 238 is 
to secure the parties' expectation of an exchange 
of performances, an important circumstance in 
determining whether a failure is material is the 
extent to which the injured party will be deprived 
ofthe benefit which he reasonably expected from 
the exchange (Subsection (a)). If the 
consideration given by either party consists partly 
of some performance and only partly of a promise 
(see Comment a to § 232), regard must be had to 
the entire exchange, including that performance, 
in applying this criterion. Although the 
relationship between the monetary loss to the 
injured party as a result of the failure and the 
contract price may be significant, no simple rule 
based on the ratio of the one to the other can be 
laid down, and here, as elsewhere under this 
Section, all relevant circumstances must be 
considered. In construction contracts, for 
example, defects affecting structural soundness 
are ordinarily regarded as particularly 
significant. In the sale of goods a particularly 
exacting standard has evolved. There it has long 
been established that, in the absence of a showing 
of a contrary intention, a buyer is entitled to 
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expect strict performance of the contract, and 
Uniform Commercial Code § 2-601 carries 
forward this expectation by allowing the buyer 
to reject “if the goods or the tender of delivery 
fail in any respect to conform to the contract.” 
The Code, however, compensates to some extent 
for the severity of this standard by extending the 
seller’s right to cure beyond the point when the 
time for performance has expired in some 
instances (§ 2-508(2)), by allowing revocation of 
acceptance only if a nonconformity “substantially 
impairs” the value of the goods to the buyer (§ 2- 
608(1)), and by allowing the injured party to treat 
a nonconformity or default as to one installment 
under an installment contract as a breach of the 
whole only if it “substantially impairs” the value 
of the whole (8 2-612(3)). 

c. Adequacy of compensation for loss. The 
second circumstance, the extent to which the 
injured party can be adequately compensated for 
his loss of benefit (Subsection (b)), is a corollary 
of the first. Difficulty that he may have in proving 
with sufficient certainty the amount of that loss 
will affect the adequacy of compensation. If the 
failure is a breach, the injured party always has a 
claim for damages, and the question becomes one 
of the adequacy of that claim to compensate him 
for the lost benefit. Where the failure is not a 
breach, the question becomes one of the 
adequacy of any claim, such as one in restitution, 
to which the injured party may be entitled. This 
is a particularly important circumstance when 
the party in breach seeks specific performance. 
Such relief may be granted if damages can 
adequately compensate the injured party for the 
defect in performance. See Comment c to 8 242. 

d. Forfeiture by party who fails. Because a 
material failure acts as the non-occurrence of a 
condition, the same risk of forfeiture obtains as 
in the case of conditions generally if the party who 
fails to perform or tender has relied substantially 
on the expectation of the exchange, as through 
preparation or performance. Therefore a third 
circumstance is the extent to which the party 
failing to perform or to make an offer to perform 
will suffer forfeiture if the failure is treated as 
material. For this reason a failure is less likely to 
be regarded as material if it occurs late, after 
substantial preparation or performance, and 
more likely to be regarded as material if it occurs 
early, before such reliance. For the same reason 
the failure is more likely to be regarded as 
material if such preparation or performance as 
has taken place can be returned to and salvaged 
by the party failing to perform or tender, and less 
likely to be regarded as material if it cannot. 


These factors argue against a finding of material 
failure and in favor of one of substantial 
performance where a builder has completed 
performance under a construction contract and, 
because the building is on the owner's land, can 
salvage nothing if he is denied recovery of the 
balance ofthe price. Even in such a case, however, 
the potential forfeiture may be mitigated if the 
builder has a claim in restitution (88 370-77, 
especially 8 374) or if he has already received 
progress payments under a provision of the 
contract. The same factors argue for a finding of 
material failure where a seller tenders goods and 
can salvage them by resale to others if they are 
rejected and he is denied recovery of the price. 
This helps to explain the severity of the rule as 
applied to the sale of goods. See Comment b. Even 
in such a case, however, the potential forfeiture 
may be aggravated if the seller has manufactured 
the goods specially for the buyer or has spent 
substantial sums in shipment. 


Illustrations: 

3. A contracts to sell and B to buy 300 crates 
of Australian onions, shipment to be from Aus- 
tralia in March. A has 300 crates ready for ship- 
ment in March, but government requisitions pre- 
vent him from loading more than 240 crates on 
the only ship available in March. B refuses to ac- 
cept or pay for the onions when they are tendered. 
Under the circumstances stated in Subsections (a) 
and (c), A's failure is material and A has no claim 
against B. If A's failure is unjustified, B has a claim 
against A for damages for partial breach because 
of the delay even if A cures his failure, and has a 
claim against A for damages for total breach if A 
does not cure his failure (8 243). 


4. The facts being otherwise as stated in Il- 
lustration 2 to 8 232, B can have the part of the 
street in front of his own lot paved for $500, but 
this will not give him the expected access to his 
lot because the rest of the street is not paved. 
Under the circumstances stated in Subsections 
(a), (b), and (c), the failure of performance is 
material and A has no claim against B. If A's fail- 
ure is unjustified, B has a claim against A for dam- 
ages for partial breach because of the delay even 
if A cures his failure, and has a claim against A 
for damages for total breach if A does not cure 
his failure (8 243). 


e. Uncertainty. A material failure by one party 
gives the other party the right to withhold further 
performance as a means of securing his 
expectation of an exchange of performances. To 
the extent that that expectation is already 
reasonably secure, in spite of the failure, there is 
less reason to conclude that the failure is material. 
The likelihood that the failure will be cured is 
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therefore a significant circumstance in 
determining whether it is material (Subsection 
(d)). The fact that the injured party already has 
some security for the other party’s performance 
argues against a determination that the failure is 
material. So do reasonable assurances of 
performance given by the other party after his 
failure. So does a shift in the market that makes 
performance of the contract more favorable to the 
other party. On the other hand, defaults by the 
other party under other contracts or as to other 
installments under the same contract argue for a 
determination of materiality. So does such 
financial weakness of the other party as suggests 
an inability to cure. This circumstance differs 
from the notion of reasonable grounds for 
insecurity (§ 251), in that the former can become 
relevant only after there has been an actual failure 
to perform or to tender. On discharge by 
repudiation, see § 253(2). 


Illustration: 

5. A contracts to sell and B to buy land for 
$25,000. B is to make a $5,000 down payment 
and pay the balance in four annual installments 
of $5,000 each. A is to proceed immediately to 
have abstracts of title prepared showing a mar- 
ketable title and to deliver them prior to the time 
for payment of the first annual installment. With- 
out explanation, A fails to have abstracts prepared 
for delivery prior to the time for payment of the 
first annual installment. B refuses to pay that in- 
stallment. Under the circumstances stated in Sub- 
sections (a)-(d), the failure of performance is 
material and A has no claim against B. B has a 
claim against A for damages for partial breach 
based on the delay if A cures his failure and a 
claim for damages for total breach if he does not 
(§ 243). 


f. Absence of good faith or fair dealing. A 
party’s adherence to standards of good faith and 
fair dealing (§ 205) will not prevent his failure to 
perform a duty from amounting to a breach (8 
236(2)). Nor will his adherence to such standards 
necessarily prevent his failure from having the 
effect of the non-occurrence of a condition (§ 237; 
cf. § 238). The extent to which the behavior of 


the party failing to perform or to offer to perform 
comports with standards of good faith and fair 
dealing is, however, a significant circumstance 
in determining whether the failure is material 
(Subsection (e)). In giving weight to this factor 
courts have often used such less precise terms as 
“wilful.” Adherence to the standards stated in 
Subsection (e) is not conclusive, since other 
circumstances may cause a failure to be material 
in spite of such adherence. Nor is non-adherence 
conclusive, and other circumstances may cause 
a failure not to be material in spite of such non- ' 
adherence. 


Illustrations: 

6. A contracts to build a house for B, using 
pipe of Reading manufacture. In return, B agrees 
to pay $75,000, with provision for progress pay- 
ments. Without B's knowledge, a subcontractor 
mistakenly uses pipe of Cohoes manufacture 
which is identical in quality and is distinguish- 
able only by the name of the manufacturer which 
is stamped on it. The substitution is not discov- 
ered until the house is completed, when replace- 
ment of the pipe will require destruction of sub- 
stantial parts of the house. B refuses to pay the . 
unpaid balance of $10,000. Under the circum- 
stances stated in Subsections (a), (c), and (e), the 
failure of performance is not material and A has 
a claim against B for the unpaid balance of 
$10,000, subject to a claim by B against A for 
damages for A's breach of his duty to use Read- 
ing pipe. See Illustration 1 to 8 229. 


7. A contracts to build a supermarket for B. 
In return B agrees to pay $250,000, with provi- 
sion for progress payments. A completes perfor- 
mance except that, angered by a dispute over an 
unrelated transaction, he refuses to build a cover 
over a compressor. B can have the cover built by 
another builder for $300. B refuses to pay the 
unpaid balance of $40,000. In spite of the cir- 
cumstances stated in Subsection (e), under the 
circumstances stated in Subsections (a), (b), and 
(c), the failure of performance is not material and 
A has a claim against B for the unpaid balance of 
$40,000, subject to a claim by B against A for 
damages for A's breach of his duty to build a cover 
over the compressor. 
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§ 242. Circumstances Significant In Determining When Remaining Duties 


Are Discharged 


In determining the time after which a party's uncured material failure to render 
or to offer performance discharges the other party's remaining duties to render 
performance under the rules stated in 88 237 and 238, the following 


circumstances are significant: 
(a) those stated in 8 241; 


(b) the extent to which it reasonably appears to the injured party that delay 
may prevent or hinder him in making reasonable substitute arrangements; 
(c) the extent to which the agreement provides for performance without delay, 
but a material failure to perform or to offer to perform on a stated day does 
not of itself discharge the other party's remaining duties unless the 
circumstances, including the language of the agreement, indicate that 
performance or an offer to perform by that day is important. 


Comment: 

a. Cure. Under 88 237 and 238, a party's 
uncured material failure to perform or to offer 
to perform not only has the effect of suspending 
the other party's duties (8 225(1)) but, when it is 
too late for the performance or the offer to 
perform to occur, the failure also has the effect 
of discharging those duties (8 225(2)). Ordinarily 
there is some period of time between suspension 
and discharge, and during this period a party may 
cure his failure. Even then, since any breach gives 
rise to a claim, a party who has cured a material 
breach has still committed a breach, by his delay, 
for which he is liable in damages. Furthermore, 
in some instances timely performance is so 
essential that any delay immediately results in 
discharge and there is no period of time during 
which the injured party's duties are merely 
suspended and the other party can cure his 
failure. 

b. Significant circumstances. This Section 
states circumstances which are to be considered 
in determining whether there is still time to cure 
a particular failure, or whether the period oftime 
for discharge has expired. They are similar to the 
circumstances stated in the preceding section. 
The importance of delay to the injured party will 
depend on the extent to which it will deprive him 
of the benefit which he reasonably expected (8 
241(a)) and on the extent to which he can be 
adequately compensated (8 241(b)). The extent 
of the forfeiture by the party failing to perform 
or to offer to perform (8 241(c)) is also significant 
in determining the importance of delay. The 
likelihood that the injured party's withholding 
of performance will induce the other party to cure 
his failure is particularly important (8 241(d)), 
because the very reason for suspending rather 
than immediately discharging the injured party's 
duties is that this will induce cure. The 
reasonableness of the injured party's conduct in 


communicating his grievances and in seeking 
satisfaction is a factor to be considered in this 
connection. Where performance is to extend over 
a period of time, as where delivery of goods is to 
be in installments, so that a continuing 
relationship between the parties is contemplated, 
the injured party may be expected to give more 
opportunity for cure than in the case of an 
isolated exchange. On discharge by repudiation, 
see 8 253(2). Finally, the nature of the behavior 
of the party failing to perform or to offer to 
perform may be considered here as under the 
preceding section (8 241(e)). 


Illustration: 

1. The facts being otherwise as stated in Il- 
lustration 1 to § 237, B tenders the progress pay- 
ment after a two-day delay along with damages 
for the delay. A refuses to accept the payment and 
resume work and notifies B that he cancels the 
contract. B's tender cured his breach before A's 
remaining duties to render performance were dis- 
charged, and B has a claim against A for total 
breach of contract, subject to a claim by A against 
B for damages for partial breach because of the 
delay. 


c. Substitute arrangements. It is often said 
that in commercial transactions, notably those 
for the sale of goods, prompt performance by a 
party is essential if he is to be allowed to require 
the other to perform or, as it is sometimes put, 
*time is of the essence." The importance of 
prompt delivery by a seller of goods generally 
derives from the circumstance that goods, as 
contrasted for example with land, are particularly 
likely to be subject to rapid fluctuations in market 
price. Therefore, even a relatively short delay in 
a rising market may adversely affect the buyer 
by causing a sharp increase in the cost of “cover.” 
See Uniform Commercial Code 88 2-712, 2-713. 
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A less rigid standard applies to contracts for the 
sale of goods to be delivered in installments or to 
be specially manufactured for the buyer. On the 
other hand, considerable delay does not preclude 
enforcement of a contract for the sale of land if 
damages are adequate to compensate for the 
delay and there are no special circumstances 
indicating that prompt performance was 
essential and no express provision requiring such 
performance. But these are all merely particular 
applications of a more general principle. 
Subsection (b) states that principle. Under any 
contract, the extent to which it reasonably 
appears to the injured party that delay may 
prevent or hinder him from making reasonable 
substitute arrangements is a consideration in 
determining the effect of delay. Cf. § 241(a), (b). 
As in the case of 8 241 (see Comment c), a party 
in breach who seeks specific performance may 
be granted relief with compensation for the delay, 
in circumstances where he would have no claim 
for damages. 


Illustrations: 

2. A, a theater manager, contracts with B, 
an actress, for her performance for six months in 
a play that A is about to present. B becomes ill 
during the second month of the performance, and 
A immediately engages another actress to fill B's 
place during the remainder of the six months. B 
recovers at the end of ten days and offers to per- 
form the remainder of the contract, but A refuses. 
Whether B's failure to render performance due 
to illness immediately discharges A's remaining 
duties of performance, instead of merely suspend- 
ing them, depends on the circumstances stated 
in Subsection (b) and in 8 241(b) and (d), and in 
particular on the possibility as it reasonably ap- 
pears to A when B becomes ill of the illness being 
only temporary and of A's obtaining an adequate 
temporary substitute. 


3. A contracts to sell and B to buy 1,000 
shares of stock traded on a national securities 
exchange, delivery and payment to be on Febru- 
ary 1. B offers to pay the price on February 1, but 
A unjustifiably and without explanation fails to 
offer to deliver the stock until February 2. B then 
refuses to accept the stock or pay the price. Un- 
der the circumstances stated in Subsection (b) 
and in 8 241(a) and (c), the period of time has 
passed after which B's remaining duties to ren- 
der performance are discharged because of A's 
material breach and A therefore has no claim 
against B. B has a claim against A for breach. 


4. À contracts to sell and B to buy land, the 
transfer to be on February 1. B tenders the price 
on February 1, but A does not tender a deed until 
February 2. B then refuses to accept the deed or 
pay the price. Under the circumstances stated in 
Subsections (b) and (c) and in 8 241(a), in the 
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absence of special circumstances, the period of 
time has not passed after which B’s remaining 
duties to render performance are discharged. Al- 
though A’s breach is material, it has been cured. 
A has a claim against B for damages for total 
breach of contract, subject to a claim by B against 
A for damages for partial breach because of the 
delay. 


5. A agrees to sell and B to buy land, the 
transfer to be on February 1. A tenders a suffi- 
cient deed on February 1, but B explains that al- 
though he wants to carry out the contract he 
would like to have a few weeks more to raise the 
amount of the price. A replies that unless B ten- 
ders the price immediately he will not deliver the 
deed. On February 15, B sues for specific perfor- 
mance, offering in his pleading to pay the agreed 
price with interest to compensate A for the delay. 
In the circumstances stated in Subsection (b) and 
in § 241(a), (b), and (d), the period of time has 
not passed after which A’s remaining duties to 
render performance are discharged. Although B’s 
breach is material, the court may decree specific 
performance subject to B’s tender of the price and 
payment by B of damages for partial breach to 
compensate A for the delay. 


6. A contracts to sell and B to buy 5,000 tons . 
of iron at a stated price, delivery to be in five 
monthly installments of 1,000 tons each on the 
first of each month and payment for each install- 
ment to be made on the tenth of that month. A 
makes the first three deliveries on the first of the 
month but, although the market price for iron is 
falling, he delays twelve days in making the fourth 
delivery, explaining to B that temporary labor 
troubles have caused the delay. B notifies A that 
he refuses to take or pay for the fourth delivery 
and that he cancels the contract. Whether the 
period of time has passed after which B's remain- 
ing duties to render performance are discharged, 
so that B's notification is not a repudiation, de- 
pends on the circumstances stated in Subsection 
(b) and in 8 241(a), (b), (d), and (e). See Uniform 
Commercial Code § 2-612. 


7. A contracts to sell and B to buy 5,000 tons 
of iron at a stated price, delivery to be in five 
monthly installments of 1,000 tons each on the 
first of each month and payment for each install- 
ment to be made on the tenth of that month. A 
makes the first four deliveries on the first of the 
month, and B makes the first three payments by 
the tenth but does not make the fourth payment. 
The market price for iron is falling and B gives no 
assurances or explanation for the delay. On the 
twentieth of the month A notifies B that he will 
make no further deliveries and that he cancels the 
contract. Whether the period of time has passed 
after which A's remaining duties to render per- 
formance are discharged, so that A's notification 
is not a repudiation, depends on the circum- 
stances stated in Subsection (b) and in 8 241(a), 
(b), (d), and (e). See Uniform Commercial Code 8 
2-612. 
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d. Effect of agreement. The agreement of the 
parties often contains a provision for the time of 
performance or tender. It may simply provide for 
performance on a stated date. In that event, a 
material breach on that date entitles the injured 
party to withhold his performance and gives him 
a claim for damages for delay, but it does not of 
itself discharge the other party's remaining 
duties. Only if the circumstances, viewed as of 
the time of the breach, indicate that performance 
or tender on that day is of genuine importance 
are the injured party's remaining duties 
discharged immediately, with no period of time 
during which they are merely suspended. It is, of 
course, open to the parties to make performance 
or tender by a stated date a condition by their 
agreement, in which event, absent excuse (see 
Comment b to 8 225 and Comment c to 8 229), 
delay beyond that date results in discharge (8 
225(2)). Such stock phrases as "time is of the 
essence" do not necessarily have this effect, 
although under Subsection (c) they are to be 
considered along with other circumstances in 
determining the effect of delay. 


Illustrations: 

8. A contracts to charter a vessel belonging 
to B and to pay stipulated freight “on condition 
that the vessel arrive in New York ready for load- 
ing by March 1." B promises that the vessel will 
arrive by that date and carry A's cargo. B unjusti- 


fiably fails to have the vessel in New York to be 
loaded until March 2. A refuses to load the ves- 
sel. Whether or not the period of time has passed 
after which B's uncured material failure would 
discharge A's remaining duties to render perfor- 
mance, A's duties are discharged under § 225(2) 
by the non-occurrence of an event that is made a 
condition by the agreement of the parties. B has 
no claim against A. A has a claim against B for 
damages for total breach. 


9. The facts being otherwise as stated in Il- 
lustration 4, the parties use a printed form con- 
tract that provides that "time is of the essence." 
Absent other circumstances indicating that per- 
formance by February 1 is of genuine importance, 
A has a claim against B for damages for total 
breach of contract. 


10. The facts being otherwise as stated in Il- 
lustration 4, the contract provides that A's rights 
are *conditional on his tendering a deed on or 
before February 1." A has no claim against B. But 
cf. Illustration 4 to § 229. 


e. Excuse and reinstatement. Just as a party 
may under $ 84 promise to perform in spite of 
the complete non-occurrence of a condition, he 
may under that section promise to perform in 
spite of a delay in its occurrence. If he places no 
limit on the delay, his power to impose a time 
limit by later notification of the other party is 
subject to the rules on reinstatement stated in 8 
84(2). 
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§ 243. Effect Of A Breach By Non-Performance As Giving Rise To A Claim 


For Damages For Total Breach 
(1) With respect to performances to be exchanged under an exchange of 
promises, a breach by non-performance gives rise to a claim for damages for 
total breach only if it discharges the injured party's remaining duties to render 
such performance, other than a duty to render an agreed equivalent under 8 
240. 
(2) Exeept as stated in Subsection (3). a breach by non-performance 
accompanied or followed by a repudiation gives rise to a claim for damages 
for total breach. 
(3) Where at the time of the breach the only remaining duties of performance 
are those of the party in breach and are for the payment of money in 
installments not related to one another, his breach by non-performance as to 
less than the whole, whether or not accompanied or followed by a repudiation. 
does not give rise to a elaim for damages for total breach. 
(4) In any case other than those stated in the preceding subsections, a breach 
by non-performance gives rise to a claim for total breach only if it so 
substantially impairs the value of the contract to the injured party at the time 
of the breach that it is just in the circumstances to allow him to recover damages 


based on all his remaining rights to performance. 


Comment: 


a. Promises exchanged in an expectation of 
an exchange of performances. Under $ 236. a 
claim for damages for total breach is one for 
damages based on all of the injured party's 
remaining rights to performance while a claim 
for damages for partial breach is one that is 
based on only part of those rights. No precise 
general rule can be stated for determining in all 
cases when a breach gives rise to a claim for 
damages for total breach and when it gives rise 
toa claim merely for damages for partial breach. 
Subsection (1), however, states a rule for the 
most significant tvpe of case—the case in which 
performances are to be exchanged under an 
exchange of promises, and the breach occurs 
before the injured party has fully performed his 
duties with respect to the expected exchange. 
The breach, if it is material ($ 241), will operate 
as the non-occurrence of a condition of those 
remaining duties (3 237). This will at least justify 
the injured party in suspending his pertormance 
(S 225(1)). and will, if the breach is not cured in 
time (§ 242). discharge his remaining duties of 
performance (§ 225(2)). Under the rule stated 
in Subsection (1), the injured party has a claim 
for damages for total breach if, but only if. those 
remaining duties are discharged. See Comment 
b to $ 236 and Illustration 2 to § 237. (The 
injured party also has a claim for damages for 
total breach as the result of a material breach 
in, for example, Illustrations 4. 5, and 6 to § 237 
and Illustrations 2 and 6 to § 240). There is. of 
course, an exception where the injured party has 
already. at the time of the breach, come under a 


duty to render performance of an agreed 
equivalent under the rule stated in $ 240. Sucha 
duty is not discharged, even if there is a material 
breach, and its survival does not prevent the 
injured party from claiming damages for total 
breach under Subsection (1). In contrast to the 
situation where there is a repudiation (see 
Comment b), the injured party has a choice in 
the situation contemplated in Subsection (1). It. 
in spite of the breach, he wishes to await 
performance by the party in breach and to have 
merely a claim for damages for partial breach 
rather than for total breach, he can excuse the 
non-oceurrence of the condition of his remaining 
duties (8 237) by promising to perform them in 
spite of its non-oecurrence (3 84). His remaining 
duties are then not discharged, and the rule stated 
in Subsection (1) does not apply. The injured 
party need not do this expressly (see Comment e 
to 8 8&4). but may do so by his actions in the course 
ot performance. See 38 2.46, 247. 


Illustrations: 

1. A promises to sell to B a lot in a subdivi- 
sion for $8.000. B promises to pay in four install- 
ments of $2,000 each, beginning one vear after 
execution of the contract. A promises to begin to 
make improvements and pave the streets within 
60 days and to complete work within a reason- 
able time and promises to deliver a deed at the 
time of the final payment. A commits a material 
breach by unjustifiably failing to pave the streets, 
and B thereupon refuses to pay any installments. 
After a reasonable time tor Ato cure his material 
breach has passed (8 242), B's duty to pay the 
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price is discharged, and he has a claim against A 
for damages for total breach. 


2. The facts being otherwise as stated in I- 
lustration 1, B pays the first installment although 
he knows of A's material breach. B's payment 
operates as a promise to pay the remaining in- 
stallments in spite of the non-occurrence of a con- 
dition of his duty to do so. See 8 237; Illustration 
5 to 8 84. B's duty to pay the price is not dis- 
charged, and he has a claim against A merely for 
damages for partial breach because of the delay. 


b. Effect of repudiation. Under the rule stated 
in Subsection (2), if a repudiation (8 250) 
accompanies or follows a breach by non- 
performance, the injured party generally has a 
claim for damages for total breach. A repudiation 
does not, however, have this effect in those 
circumstances in which, under the rule stated in 
Subsection (3), nothing less than a breach as to 
the whole gives rise to such a claim (see Comment 
c and Illustrations 4 and 5). A repudiation 
together with a breach by non-performance, 
therefore, has this effect in all cases in which a 
repudiation alone would give rise to a claim for 
total breach (8 253) and in some additional cases 
(see Illustrations 3 and 8). An injured party who 
has a claim for damages for total breach as a 
result of a repudiation, and who asserts a claim 
merely for damages for partial breach, runs the 
risk that if he prevails he will be barred under 
the doctrine of merger from further recovery, 
even in the event of a subsequent breach, because 
he has "split a cause of action." See Restatement, 
Second, Judgments 88 24-26. His position differs 
from that of the injured party under the rule 
stated in Subsection (1), who can, by promising 
to perform in spite of a breach (8 84), prevent 
the breach from discharging his remaining duties 
of performance, avoid its giving rise to a claim 
for damages for total breach at all, and thereby 
treat it as giving rise to a claim merely for 
damages for partial breach (see Comment a). 
Where a repudiation accompanies or follows a 
breach that would, if the injured party so chose, 
give rise to a claim for damages for total breach 
under Subsection (1), both Subsections (1) and 
(2) apply. In that case, the injured party cannot 
avoid the consequence described above of having 
a claim for damages for total breach under the 
rule stated in Subsection (2). Even under the rule 
stated in Subsection (2), however, the injured 
party can assert a claim for damages for a partial 
breach without prejudice to a claim for damages 
arising out of a subsequent breach if he and the 
repudiator agree that the latter's performance 
under the contract is to be continued. 
Furthermore, he is not barred from claiming 


specific relief under the contract merely because 
he has a claim for damages for total breach (see 
Comment a to § 359). If the repudiator nullifies 
his repudiation (8 256(1)), the injured party still 
has a claim for damages for the breach by 
nonperformance but it may then be a claim 
merely for damages for partial breach (see 
Comment a to $ 256). 


Illustration: 

3. A contracts to sell and B to buy for $8,000 
asubdivision lot on which B plans to build a house 
for himself. Delivery of the deed and payment of 
the price are to be made within 30 days, and A 
promises to make improvements and pave the 
streets within one year. A delivers the deed and B 
pays the price within 30 days. A paves the streets 
and makes most but not all of the improvements 
within one year, but then repudiates by unjusti- 
fiably telling B that he refuses to make the rest of 
the improvements. B has a claim against A for 
damages for total breach, even though absent a 
repudiation B's claim might be merely one for 
damages for partial breach. See Illustration 8. If 
A and B then agree that A will make the rest of 
the improvements, B has a claim against A merely 
for damages for partial breach because of the de- 
lay. 


c. Duties on one side. The rule stated in 
Subsection (3) applies only where all the 
remaining duties at the time of the breach are 
those of the party in breach. It therefore applies 
where the parties have exchanged promise for 
performance (§ 72), and where the parties have 
exchanged promise for promise (8 74) and the 
injured party has fully performed. It is well 
established that if those duties of the party in 
breach at the time of the breach are simply to 
pay money in installments, not related to one 
another in some way, as by the requirement of 
the occurrence of a condition with respect to 
more than one of them, then a breach as to any 
number less than the whole of such installments 
gives riseto a claim merely for damages for partial 
breach. Whether there is a relationship between 
installments or other acts depends on the extent 
to which, in the circumstances, a breach as to less 
than the whole of such installments or acts can 
substantially affect the injured party's 
expectation under the contract. 

d. Avoiding harsh results of limitations. 
Dissatisfaction with the rule stated in Subsection 
(3) often manifests itself by the inclusion in the 
agreement of an acceleration clause under which 
the remaining installments become due, either 
automatically or at the option of the injured 
party, on a breach as to one installment, so that 
such non-performance gives rise to a claim for 
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damages for total breach. Even when the injured 
party has no claim for damages for total breach, 
he may be entitled to equitable relief,.a 
declaratory judgment, an installment judgment, 
or restitution (see Comment b to 8 359), to the 
extent that these remedies are permitted. The 
degree to which the limitation might yield on a 
showing of manifest injustice, as where the 
refusal to pay is not in good faith or where fraud 
on creditors is involved, is unclear. Problems of 
assuring performance of such obligations to pay 
in installments on the debtor's death, dissolution, 
or bankruptcy arise even where no breach by non- 
performance has occurred, and are not dealt with 
in this Restatement. See Comment c to 8 250. 


Illustrations: 

4. A borrows $10,000 from B and promises 
to repay with interest in ten monthly installments. 
A unjustifiably fails to pay the first four install- 
ments. B has a claim against A merely for dam- 
ages for partial breach for non-payment of the 
four unpaid installments. The result is the same 
even if A repudiates by telling B that he will not 
make the payments. 


5. A, an insurer, issues a policy of disability 
insurance to B under which monthly payments 
are to be made to B and the payment of additional 
premiums waived if B is totally and permanently 
disabled. B suffers total and permanent disabil- 
ity. A makes monthly payments for a year and 
then unjustifiably fails to make further payments. 
After A has been in default for a year, B sues A. B 
has a claim against A merely for damages for par- 
tial breach for non-payment during the second 
year. The result is the same even if A repudiates 
by telling B that he will not make the payments. 


e. General criterion. The rules stated in 
Subsections (1), (2) and (3) cover most of the 
significant cases. Subsection (4) states a general 
rule for residual cases. Under that rule the 
criterion is whether the breach so substantially 
impairs the value of the contract to the injured 
party at the time of the breach that it is just to 
allow him to recover damages based on all his 
remaining rights to performance. This 
determination is to be made in the light of all the 
circumstances, taking account of the difficulty of 


calculating damages for total breach and of any 
uncertainties that could be avoided if the injured 
party were given a claim merely for damages for 
partial breach. The criterion is essentially that of 
Uniform Commercial Code 8 2-610 and, here as 
there, “The most useful test of substantial value 
is to determine whether material inconvenience 
or injustice will result if the aggrieved party is 
forced to wait ...” (Comment 3). Although the 
considerations listed in 88 241 and 242 are 
intended for use in determining whether the 
injured party is discharged, not in determining ` 
whether he has a claim for damages for total 
breach, some of them are relevant to this latter 
determination. Among these are the extent to 
which the injured party will be deprived of the 
benefit that he reasonably expected (8 241(a)), 
the likelihood that the party in breach will cure 
his breach (8 241(d)), the extent to which the 
behavior of the party in breach comports with 
standards of good faith and fair dealing (8 
241(e)), and the extent to which further delay will 
prevent or hinder the injured party in making 
reasonable substitute arrangements (8 242(b)). 


Illustrations: 

6. For a fee of $25,000, paid in advance, A 
contracts with B, an impresario, to sing in five 
concerts offered to the public as a series. A un- 
justifiably fails to sing in the first two concerts. 
A's breach so substantially impairs the value of 
the contract to B that B has a claim against A for 
damages for total breach. 


7. The facts being otherwise as stated in Il- 
lustration 3, A does not repudiate but, in spite of 
repeated requests from B, does not make im- 
provements or pave streets for two years. A's 
breach so substantially impairs the value of the 
contract to B that B has a claim against A for dam- 
ages for total breach. 


8. The facts being otherwise as stated in Il- 
lustration 3, A does not repudiate and gives B rea- 
sonable assurances that the remaining improve- 
ments will be completed with a delay of no more 
than one month. B has a claim against A merely 
for damages for partial breach because of the de- 
lay. 
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S 244. Effect Of Subsequent Events On Duty To Pay Damages 
A party's duty to pay damages for total breach by non-performance is 
discharged if it appears after the breach that there would have been a total 
failure by the injured party to perform his return promise. 


Comment: 


a. Rationale. If the parties are to exchange 
performances under an exchange of promises, 
each party's duties to render performance are 
generally regarded as conditional on the other 
party's performance, or at least on his readiness 
to perform (88 237, 238, 251, 253). This principle 
applies even though one party is already in breach 
by non-performance. His duty to pay damages is 
discharged if it subsequently appears that there 
would have been a total failure of performance 
by the injured party. A failure is total in this 
context if it would have been sufficient to have 
discharged any remaining duties of the party in 


breach to render his performance. See 8 242. The 
result follows even if it appears that the failure 
would have been justified and not a breach. Cf. 8 
254(1). 


illustration: 

1. A contracts to sell and B to buy a particu- 
lar machine. B is to pay the price on June 15 and 
A is to deliver the machine on July 1, at which 
time risk of loss is to pass to B. B does not pay on 
June 15, and on June 20 the machine is acciden- 
tally destroyed. B’s duty to pay damages to A for 
his non-payment is discharged. 


§ 245. Effect Of A Breach By Non-Performance As Excusing The Non- 


Occurrence Of A Condition 


Where a party’s breach by non-performance contributes materially to the non- 
occurrence of a condition of one of his duties, the non-occurrence is excused. 


Comment: 


a. Excuse of non-occurrence of condition. 
Where a duty of one party is subject to the 
occurrence of a condition, the additional duty of 
good faith and fair dealing imposed on him under 
§ 205 may require some cooperation on his part, 
either by refraining from conduct that will 
prevent or hinder the occurrence of that 
condition or by taking affirmative steps to cause 
its occurrence. Under § 235(2), non-performance 
of that duty when performance is due is a breach. 
See Illustration 3 to § 235. Under this Section it 
has the further effect of excusing the non- 
occurrence of the condition itself, so that 
performance of the duty that was originally 
subject to its occurrence can become due in spite 
of its non-occurrence. See Comments b and c to 
§ 225. The rule stated in this Section only applies, 
however, where the lack of cooperation 
constitutes a breach, either of a duty imposed by 
the terms of the agreement itself or of a duty 
imposed by a term supplied by the court. There 
is no breach if the risk of such a lack of 
cooperation was assumed by the other party or 
if the lack of cooperation is justifiable. 


Illustrations: 

1. A contracts with B to repair B's building 
for $20,000, payment to be made “on the satis- 
faction of C, B's architect, and the issuance of his 
certificate." A fully performs his duty to make the 
repairs, but B induces C to refuse to issue his cer- 
tificate. A has a claim against B for $20,000. B's 
breach of his duty of good faith and fair dealing 
contributed materially to the non-occurrence of 
the condition, the issuance of the certificate, ex- 
cusing it. Cf. Illustrations 5, 6, 7, and 8 to 8 227. 


2. A contracts to sell and B to buy land for 
$100,000. At the same time A contracts to pay C, 
a real estate broker, as his commission, $5,000 
“on the closing of title." A unjustifiably refuses to 
consummate the sale. C has a claim against A for 
$5,000, less any expenses that C saved because 
the sale was not consummated. A’s breach of his 
duty of good faith and fair dealing contributed 
materially to the non-occurrence of the condition, 
the closing of title, excusing it. See Illustration 4 
to § 227. 


3. A contracts to sell and B to buy a house 
for $50,000, with the provision, “This contract is 
conditional on approval by X Bank of B’s pend- 
ing mortgage application.” B fails to make rea- 
sonable efforts to obtain approval and, when the 
X Bank disapproves the application, refuses to 
perform when A tenders a deed. A has a claim 
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against B for total breach of contract. B's breach 
of his duty of good faith and fair dealing contrib- 
uted materially to the non-occurrence of the con- 
dition, approval of the application, excusing it. 
Cf. Illustration 8 to 8 225. i 


4. A contracts to sell and B to buy A's rights 
as one of three lessees under a mining lease in 
Indian lands. The contract states that it is “sub- 
ject only to approval by the Secretary of the Inte- 
rior," which is required by statute. B files a re- 
quest for approval but A fails to support B's re- 
quest by giving necessary cooperation. Approval 
is denied and A cannot convey his rights. B has a 
claim against A for total breach of contract. A's 
breach of his duty of good faith and fair dealing 
contributed materially to the non-occurrence of 
the condition, approval by the Secretary of the 
Interior, excusing it. 


b. Contribute materially. Although it is 
implicit in the rule that the condition has not 
occurred, it is not necessary to show that it would 
have occurred but for the lack of cooperation. It 
is only required that the breach have contributed 
materially to the non-occurrence. Nevertheless, 
if it can be shown that the condition would not 
have occurred regardless of the lack of 
cooperation, the failure of performance did not 
contribute materially to its non-occurrence and 
the rule does not apply. The burden of showing 
this is properly thrown on the party in breach. 


Illustrations: 

5. A and B, about to become man and wife, 
make an ante-nuptial contract under which A is 
to pay B $100,000 if B survives A. Four years af- 
ter their marriage, A shoots both B and himself. 
B dies instantly and A dies the following day. B's 
estate has a claim against A's estate for $100,000. 
A's breach of his duty of good faith and fair deal- 
ing contributed materially to the non-occurrence 
of the condition, B's surviving A, excusing it. The 
fact that B's estate cannot show that B would oth- 
erwise have survived A does not prevent it from 


recovering the $100,000. Compare the rule on 
certainty in 8 352. 


6. A, the owner of a manufacturing plant, 
contracts to transfer the plant to B. B is to pay A 
$500,000 plus a bonus of $100,000 if the profits 
from the plant exceed a stated amount during the 
first year of its operation. Six months after the 
transfer B sells the plant to C, who dismantles it. 
B refuses to pay the bonus. Whether A has a claim 
against B depends on whether B's failure to oper- 
ate the plant for a year is a breach of his duty of 
good faith and fair dealing which contributed 
materially to the non-occurrence of the condition, 
the profits exceeding the stated amount during 
the first year, excusing it. The fact that A cannot 
show that the profits would otherwise have ex- 
ceeded the stated amount does not prevent him 
from recovering. If, however, B shows that they 
would not have exceeded that amount, A cannot 
recover. Compare the rule on certainty in 8 352. 


7. The facts being otherwise as stated in Il- 
lustration 4, A shows that even if he had given 
his cooperation, the Secretary of the Interior 
would have withheld approval on other grounds. 
B has no claim against A for breach of contract. 
A's breach of his duty of good faith and fair deal- 
ing did not contribute materially to the non-oc- 
currence ofthe condition, and its non-occurrence 
is not excused. l 


c. Exceptions. Under §§ 237 and 238, it may 
be required as a condition of one party's duty that 
the other party perform or offer to perform his 
duty. A breach by the first party of his duty of 
good faith and fair dealing will, if material and 
not cured in time, discharge that duty of the other 
party (8 237), eliminating the requirement that 
the other party perform or offer to perform it. 
The discharge of the duty has the additional effect 
of excusing the non-occurrence of the condition. 
But non-occurrence of the condition is excused 
only if the duty is discharged. The rule stated in 
this Section is, therefore, not applicable to such 
situations. See Illustrations 4, 5, and 7 to 8 237. 


328 


CH. 10 


Performance And Non-Performance 


8 246 


S 246. Effect Of Acceptance As Excusing The Non-Occurrence Of A Condi- 


tion 


(1) Except as stated in Subsection (2), an obligor's acceptance or his retention 
for an unreasonable time of the obligee's performance, with knowledge of or 
reason to know of the non-occurrence of a condition of the obligor's duty, 
operates as a promise to perform in spite of that non-occurrence, under the 


rules stated in 8 84. 


(2) If at the time of its acceptance or retention the obligee's performance 
involves such attachment to the obligor's property that removal would cause 
material loss, the obligor's acceptance or retention of that performance 
operates as a promise to perform in spite of the non-occurrence of the 
condition, under the rules stated in § 84, only if the obligor with knowledge of 
or reason to know of the defects manifests assent to the performance. 


Comment: 

a. Acceptance or retention as a promise. 
Section 84 states the circumstances in which a 
promise to perform a duty in spite of the non- 
occurrence of a condition is binding. Non-verbal 
conduct, such as continued performance with 
knowledge of the non-occurrence, may amount 
to a promise under that section. See Comment e 
and Illustration 4 to 8 84. Because acceptance 
and retention of the other party's performance 
in spite of the non-occurrence of a condition are 
both particularly important kinds of such 
conduct, this Section sets out in detail the 
circumstances in which acceptance or retention 
amounts to a promise under the rules stated in 8 
84. In this context, acceptance of performance 
means merely voluntary receipt of it, with no 
implication that it is received in full satisfaction. 
The acceptance or retention must, of course, be 
with knowledge of or reason to know of the non- 
occurrence of the condition. 

b. Effect of promise. The rule stated in this 
Section applies to all conditions other than those 
excepted by 8 84. A particularly important 
situation in which it finds application occurs 
where performances are being exchariged under 
an exchange of promises, and the party who has 
accepted or retained the other's performance 
asserts that because of defects in that 
performance there has been a non-occurrence of 
a condition of his remaining duties to perform 
(8 237). If the rule stated in this Section applies, 
however, the non-occurrence of the condition is 
excused, and even if the defects amount to a 
material failure they do not have the asserted 
effect. Under the Uniform Commercial Code 88 
2- 607, 2-608, and 2-709, for example, the buyer 
must pay the price for goods accepted and 
retained in spite of a defective tender if the 
acceptance was with knowledge of or reason to 
know of the defect. But it does not follow from 
one partys mere voluntary receipt of 


performance that the other party's defective 
performance has discharged his own duty under 
8 235(1). Therefore, subject to the rules on 
discharge in Chapter 12, he is liable for damages 
for partial breach because of his defective 
performance. Under Uniform Commercial Code 
88 2-607(2) and 2-714, for example, the buyer's 
acceptance and retention of the goods does not 
preclude him from recovering damages for any 
non-conformity of tender. Not only may a party 
excuse entirely the non-occurrence of a condition 
of his duty, but he may excuse a delay in its 
occurrence. See Comment cto § 225. He may then 
claim damages for partial breach because of the 
delay. See Illustration 1. 


Illustrations: 

1. A, a subcontractor, contracts to do exca- 
vation and earth moving on a housing subdivi- 
sion project for B, the owner and general contrac- 
tor, and to do all work “in a workmanlike man- 
ner." B is to make monthly progress payments for 
the work performed during the preceding month 
less a retainer of ten percent. A negligently dam- 
ages a building with his bulldozer causing seri- 
ous damage and denies any liability for B's loss. 
B refuses to make further progress payments un- 
til A repairs the damage or admits liability, but 
allows A to continue work on the project. With- 
out any advance notice, B then notifies A that he 
cancels the contract. A has a claim against B for 
total breach of contract. Even if a court would oth- 
erwise have determined that A's uncured mate- 
rial failure had continued long enough to dis- 
charge B's remaining duties of performance, B's 
acceptance of performance by A operated as a 
promise to perform, excusing the delay in cure. 
Cf. Illustration 1 to 8 241. 


2. Acontracts to sell and B to buy a machine 
for $10,000, delivery to be on March 1 and pay- 
ment to be within 30 days thereafter. A does not 
deliver the machine until March 10, in such cir- 
cumstances that the delay is a material breach. B 
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accepts the machine but refuses to pay the price. 
A has a claim against B for the price of $10,000 
under Uniform Commercial Code § 2-709, sub- 
ject to a claim by B against A for damages for par- 
tial breach because of the delay under Uniform 
Commercial Code §§ 2-607(2) and 2-714. 


c. Acceptance or retention of part. The rule 
stated in this Section also applies where there has 
been only a part performance and this has been 
accepted or retained. Therefore the acceptance 
of an installment has the same effect as to defects 
in that installment and in prior installments as 
the acceptance of the whole performance would 
have. See Uniform Commercial Code 8 2-612(3). 
Furthermore, the recipient of a whole 
performance has no right as a general rule to 
accept part and reject part, and therefore his 
acceptance of part has the same effect as to 
defects in the whole as the acceptance of the 
whole would have. (But cf. Uniform Commercial 
Code 8 2-601(c), which permits a buyer of goods 
to accept *some commercial units" and reject the 
rest.) But sometimes a party will accept a 
conforming part of the other party's performance 
without knowing or having reason to know that 
there will subsequently be a failure as to the 
balance of the performance. Such an acceptance 
of part will not amount to a promise under the 
rule stated in this Section. But if the injured party 
retains that part for an unreasonable time after 
he knows or has reason to know ofthe failure with 
respect to the balance, that retention will amount 
to a promise, unless it comes within the exception 
stated in this Section. A comparable rule governs 
revocation of acceptance under Uniform 
Commercial Code 8 2-608. 


Illustrations: 

3. A contracts to sell and B to buy 10,000 
tons of steel, to be delivered in installments of 
1,000 tons a month for ten months, payment to 
be made 90 days after each delivery. A commits a 
material breach by delay in delivery of the first 
two installments under such circumstances that 
B's remaining duties of performance are dis- 
charged (8 237). B nevertheless accepts delivery 
of the third installment without complaining of 
the previous breach. B's acceptance amounts to a 
promise to accept future installments in spite of 
the material breach. A has a claim against B for 
the price of each of the three installments, after 
the 90 day period has passed, under Uniform 
Commercial Code 8 2-709, subject to a claim by 
B against A for damages for partial breach be- 
cause of the delay under Uniform Commercial 
Code 88 2-607(2) and 2-714. See Uniform Com- 
mercial Code 8 2-612(3). 


4. A contracts to sell and B to buy a machine 
and governor that are sold as a single unit for 
$10,000, payment to be within 30 days of deliv- 
ery. A delivers the machine with a defective gov- 
ernor, which constitutes a material breach. B ac- 
cepts the machine but tenders back the defective 
governor. B's acceptance of the machine amounts 
to a promise to pay $10,000 in spite of the defect 
in the governor. A has a claim against B for the 
price of $10,000, subject to a claim by B against 
A for damages for partial breach because of the 
defect in the governor. See Uniform Commercial 
Code 88 2-601 and 2-607. 


5. The facts being otherwise as stated in Il- 
lustration 4, A is entitled under the contract to 
deliver the machine first and the governor later. 
B accepts the machine, but when he receives the 
governor he promptly revokes his acceptance and 
tenders back both the machine and the governor. 
B's acceptance of the machine does not amount 
to a promise. A has no claim against B. B has a 
claim against A for damages for total breach of 
contract. See Uniform Commercial Code 8 2-608. 


d. Performance attached to obligor's 
property. If the performance is so attached to the 
obligor's property, real or personal, that removal 
would cause him material expense or injury, it _ 
would be unfair to put him to the choice of either 
removing the performance or excusing the non- 
occurrence of the condition. The Section 
therefore makes an exception for that case. (See 
8 373 as to the possibility of a right to restitution 
in that case.) If, however, the obligor goes beyond 
mere acceptance and retention of the 
performance and manifests assent to it in spite 
of the non-occurrence of the condition, 
Subsection (2) provides that his conduct amounts 
to a promise under the rule stated in 8 84. In 
order to have this effect his assent need only be 
to treat the performance as the occurrence of the 
condition; it need not be to receive it in full 
satisfaction of the other's duty. See Comment b. 


Illustrations: 

6. A contracts to build a house for B on B's 
land for $50,000, payable in part in monthly 
progress payments with the balance due on 
completion. A builds the house but unjustifiably 
departs from the specifications in a number of 
respects. B moves into and uses the house, know- 
ing of some of the departures and not knowing or 
having reason to know of others. B refuses to pay 
the balance of $10,000. B can rely on all of the 
departures, including those of which he knew, to 
show that A's breach is material and that A has 
no claim against B for the $10,000 balance un- 
der the contract. 
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7. The facts being otherwise as stated in Il- 
lustration 6, B tells A that he “will take” the house 
in spite of those departures of which he knows. B 
can rely on the departures of which he did not 
know or have reason to know, but not on the de- 
partures of which he knew, to show that A's 
breach is material and that A has no claim against 


B to the $10,000 balance under the contract. If B 
fails to show that A's breach is material, A's claim 
against B for the $10,000 balance is subject to 
B's claim against A for damages for partial breach 
because of all of the departures, including those 
of which he knew. 


8 247. Effect Of Acceptance Of Part Performance As Excusing The Subse- 


quent Non-Occurrence Of A Condition 


An obligor's acceptance of part of the obligee's performance, with knowledge 
or reason to know of the non-occurrence of a condition of the obligor's duty, 
operates as a promise to perform in spite of a subsequent non-occurrence of 
the condition under the rules stated in 8 84 to the extent that it justifies the 
obligee in believing that subsequent performances will be accepted in spite of 


that non-occurrence. 


Comment: 


a. Acceptance or retention of part. An 
obligor's acceptance or retention of part 
performance in spite of the non-occurrence of a 
condition of his duty may have two effects. First, 
it may operate as a promise to perform that duty 
in spite of that non-occurrence under the rule 
stated in the preceding section. Second, it may 
operate as a promise to perform in spite of a 
subsequent non-occurrence of the condition 
under the rule stated in this Section. It only has 
this second effect, however, to the extent that it 
justifies the obligee in believing that subsequent 
performance will be accepted in spite of that non- 
occurrence. Where, for example, there have been 
successive acceptances of defective installments, 
the obligee may be justified in believing that 
subsequent installments will be accepted in spite 
of similar defects. Not only may a party excuse 
entirely the non-occurrence of a condition of his 
duty, but he may excuse its non-occurrence 
during the period of time in which it would 
otherwise have to occur. See Comment c to 8 225 
and Illustration 1. 


Illustrations: 

1. A contracts to sell and B to buy land for 
$10,000, the price to be payable in a down pay- 
ment and 36 monthly installments and the deed 
to be delivered on payment of the last installment. 
The agreement provides that payment of install- 
ments on the dates due is a condition of A's duty 
to deliver a deed. B does not pay any of the first 
twelve installments on the dates due, but A ac- 
cepts them without comment. B tenders the thir- 
teenth installment after the date due, but not later 
than was generally the case for the previous pay- 
ments. The non-occurrence of the condition dur- 
ing the period of time in which it would other- 
wise have to occur, failure to pay the thirteenth 


installment on the date due, is excused and A's 
duty is not discharged. A has, however, a claim 
against B for damages for partial breach because 
of the delay. 


2. A contracts to build a house for B for 
$50,000, payable in part in monthly progress 
payments with the balance due on completion, all 
payments to be made on condition that A present 
a certificate from B's architect showing that the 
work has been properly completed. B makes the 
last six out of seven progress payments without 
presentation of an architect's certificate and with- 
out asking for one, and A materially changes his 
position in reliance on this. Although A fully per- 
forms, B refuses to pay the $10,000 balance be- 
cause of A's failure to present an architect's cer- 
tificate. The non-occurrence of the condition, pre- 
sentation of the architect's certificate, is excused 
and A has a claim against B for $10,000. 


b. Reinstatement. Since, under this Section, 
acceptance or retention amounts to a promise 
under the rules stated in 8 84, the obligor can 
again make his duty subject to the condition by 
notifying the obligee of his intention to do so. His 
right to reinstate the requirement of the condition 
is, however, subject to the restrictions stated in 8 
84(2), and he cannot reinstate it if, for example, 
to do so will be unjust because of a material 
change of position by the obligee. 


Illustrations: 

3. The facts being otherwise as stated in Il- 
lustration 1, A notifies B at the time that the 
twelfth installment is due that he intends to re- 
quire prompt payment of the thirteenth and sub- 
sequent installments. The non-occurrence of the 
condition during the period of time in which it 
would otherwise have to occur, failure to pay the 
thirteenth installment on the date due, is not ex- 
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cused by A’s previous acceptance without com- 
ment of delayed installments. 


4. The facts being otherwise as stated in Il- 
lustration 2, B notifies A shortly before comple- 
tion of construction and after A has materially 
relied that he intends to require presentation of 


the architect's certificate before paying the bal- 
ance. The non-occurrence of the condition, pre- 
sentation of the architect's certificate, is never- 
theless excused and A has a claim against B for 
$10,000. 


§ 248. Effect Of Insufficient Reason For Rejection As Excusing The Non- 


Occurrence Of A Condition 


Where a party rejecting a defective performance or offer of performance gives 
an insufficient reason for rejection, the non-occurrence of a condition of his 
duty is excused only if he knew or had reason to know of that non-occurrence 
and then only to the extent that the giving of an insufficient reason substantially 
contributes to a failure by the other party to cure. 


Comment: 

a. Failure to give a reason for rejection. 
Ordinarily a party whose performance or offer of 
performance has been rejected must determine 
at his peril the reason for that rejection. Whether 
or not heis under a duty to give that performance, 
he is not entitled to a statement of reasons from 
the other party and the other party is not 
prejudiced if he refuses to give such a statement. 
The following section states a limited exception 
to this for the case in which the payment of legal 
tender is required. (And cf. Uniform Commercial 
Code 8 2-605, under which a buyer who fails to 
particularize his reasons for rejection is 
precluded, in some circumstances, from relying 
on an unstated defect.) 

b. Giving insufficient reason for rejection. 
Just as the injured party is not, as a general rule, 
precluded from relying on a reason for rejection 
because he stated no reasons (Comment a), he is 
not precluded by the mere fact that he stated an 
insufficient reason, even though he knew or had 
reason to know of a sufficient one. The giving of 
an insufficient reason may, however, so mislead 
the other party as to induce his failure to cure 
the defective performance or offer of performance 
within the time allowed by the agreement. If it 
does so, the non-occurrence of the condition is 
excused, although the injured party still has a 
claim for damages. This is a specific application 
of the general rule that requires good faith and 
fair dealing in the enforcement of contracts. See 
§ 205 and Illustration 10 to that section. As to 


the requirement that the giving of the insufficient 
reason contribute materially to the failure to cure, 
see Comment b to 8 245. Where there is a 
question of fact as to whether performance was 
defective or not, the failure to state a reason or 
the stating of an insufficient reason may be 
considered in resolving that question, but this 
Section does not deal with such problems of : 
proof. 


Illustrations: 

1. The facts being otherwise as stated in Il- 
lustration 6 to § 246, on moving into the house B 
gives A a list of seventeen defects to be cured, but 
omits three others of which he knew or had rea- 
son to know. Absent a showing that A could have 
cured the three defects in time if B had specified 
them then, B can rely on all of the defects to show 
that A's breach is material and that A has no claim 
to $10,000 under the contract. 


2. A, a subcontractor, makes a contract with 
B, a contractor, to install a roof on a school that B 
is building. After A has begun work, B notifies him 
that the contract is cancelled because of A's fail- 
ure to provide enough skilled workmen as re- 
quired by the contract. A sues B. B attempts to 
show that, although A may have provided enough 
skilled workmen, A so failed to follow specifica- 
tions as to constitute a material breach. B is not 
precluded from showing this, even if he knew it 
atthe time ofthe cancellation, unless A could have 
cured the defects in time if B had specified them 
then. 
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§ 249. When Payment Other Than By Legal Tender Is Sufficient 
Where the payment or offer of payment of money is made a condition of an 
obligor's duty, payment or offer of payment in any manner current in the 
ordinary course of business satisfies the requirement unless the obligee 
demands payment in legal tender and gives any extension of time reasonably 


necessary to procure it. 


Comment: 


a. Rationale. Ordinarily a party whose 
performance or offer of performance has been 
rejected is not entitled to a reason for its rejection 
(Comment a to 8 248). However, money claims 
are so generally paid by means other than legal 
tender that, absent a specific demand, the debtor 
is not likely to suppose that an insistence on legal 
tender is the reason behind a refusal to accept 
payment or offer to pay by check or in some other 
manner current in the ordinary course of 
business. Moreover, if the debtor is informed that 
this is the reason for rejection, he can ordinarily 
obtain legal tender and cure his defective 
performance or offer of performance, at least if 
he is given a reasonable extension of time. This 
Section, therefore, states an exceptional rule 
applicable to such cases. What manner of 
payment is current in the ordinary course of 
business depends on the nature ofthe transaction 
involved. Whether payment or an offer of 
payment must be in money is beyond the scope 
of this Section, and is to be determined by the 
rules of Chapter 9 on interpretation, including 


those on usage (88 221, 222) and course of dealing 
(8 223). Cf. Comment b to 8 238. If the contract 
explicitly requires payment in legal tender, this 
requirement will be given effect as a demand for 
legal tender given in advance of the time for 
performance, and renders any further demand 
or extension of time unnecessary. 


Illustrations: 

1. A contracts to sell and B to buy land for 
$10,000, payment of the price and delivery of the 
deed to be “not later than July 30.” On the morn- 
ing of July 30, B offers to give A his certified check 
for $10,000. A, giving no reason, rejects B's check 
and refuses to offer to deliver a deed. B's offer to 
give his certified check satisfies the requirement 
of 8 238 that B offer to pay A $10,000. 


2. The facts being otherwise as stated in Il- 
lustration 1, A demands legal tender when he re- 
jects B's certified check, but his demand comes 
after banking hours and he refuses to give B the 
necessary time to procure it. B's offer to give his 
certified check satisfies the requirement of 8 238 
that B offer to pay A $10,000. 


Topic 3. Effect Of Prospective Non-Performance 


Introductory Note 

A contracting party expects that the other party will not only perform his duties under the contract when the 
time for performance comes, but will do nothing substantially to impair this expectation before that time comes. 
The rules stated in this Topic are designed primarily to afford protection against such impairment. 

The first two sections state rules for determining whether there is a repudiation. Section 250 tells when a 
statement or other voluntary act is a repudiation. Section 251 tells when one party may treat the other party's 
failure to give assurance as a repudiation. It protects an obligee when, although there has been no repudiation 
by the obligor, reasonable grounds have nevertheless arisen to believe that the obligor will commit a serious 
breach. The obligee may demand assurance of due performance, may in a proper case suspend his own 
performance while he awaits such assurance, and may treat the failure of the obligor to give such assurance as 
a repudiation. Section 252 states a special rule that gives the obligee broader protection when it is the obligor's 
insolvency that gives rise to his belief that the obligor will commit a breach. 

Sections 253 and 255 deal with the three possible effects of a repudiation. First, a repudiation may, before 
any breach by non-performance, give rise to a claim for damages for total breach (8 253(1)). (As to when a 
repudiation coupled with a breach by non-performance gives rise to such a claim, see 8 243(2).) Second, a 
repudiation may discharge the other party’s remaining duties of performance (8 253(2)). Third, a repudiation 
may excuse the non-occurrence of a condition of the repudiator's duty (8 255). "e 

The effect of subsequent events on the repudiator's duty to pay damages is dealt with in 8 254, while 88 256 
and 257 deal with the possible effects of subsequent events on the repudiation, itself. Section 256 tells when 
subsequent events nullify a statement or other event that would otherwise amount to a repudiation under 8 250 
or the basis for a repudiation under § 251. Section 257 states that efforts by the injured party to obtain performance 
in spite of'a repudiation do not change its effect. 
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§ 250. When A Statement Or An Act Is A Repudiation 


A repudiation is 


(a) a statement by the obligor to the obligee indicating that the obligor will 
commit a breach that would of itself give the obligee a claim for damages for 


total breach under § 243, or 


(b) a voluntary affirmative act which renders the obligor unable or apparently 
unable to perform without such a breach. 


Comment: 


a. Consequences of repudiation. A statement 
by a party to the other that he will not or cannot 
perform without a breach, or a voluntary 
affirmative act that renders him unable or 
apparently unable to perform without a breach 
may impair the value of the contract to the other 
party. It may have several consequences under 
this Restatement. If it accompanies a breach by 
non-performance that would otherwise give rise 
to only a claim for damages for partial breach, it 
may give rise to a claim for damages for total 
breach instead (8 243). Even if it occurs before 
any breach by non-performance, it may give rise 
to a claim for damages for total breach (8 253(1)), 
discharge the other party's duties (8 253(2)), or 
excuse the non-occurrence of a condition (8 255). 

b. Nature of statement. In order to constitute 
a repudiation, a party's language must be 
sufficiently positive to be reasonably interpreted 
to mean that the party will not or cannot 
perform. Mere expression of doubt as to his 
willingness or ability to perform is not enough 
to constitute a repudiation, although such an 
expression may give an obligee reasonable 
grounds to believe that the obligor will commit 
a serious breach and may ultimately result in a 
repudiation under the rule stated in 8 251. 
However, language that under a fair reading 
“amounts to a statement of intention not to 
perform except on conditions which go beyond 
the contract" constitutes a repudiation. 
Comment 2 to Uniform Commercial Code 8 2- 
610. Language that is accompanied by a breach 
by non-performance may amount to a 
repudiation even though, standing alone, it 
would not be sufficiently positive. See 8 243(2). 
The statement must be made to an obligee under 
the contract, including a third party beneficiary 
or an assignee. 


Illustrations: 

1. On April 1, A contracts to sell and B to 
buy land, delivery of the deed and payment of 
the price to be on July 30. On May 1, A tells B 
that he will not perform. A's statement is a repu- 
diation. 


2. A contracts to build a house for B for 
$50,000, progress payments to be made monthly 
in an amount equal to 85% of the price of the work - 
performed during the preceding month, the bal- 
ance to be paid on the architect's certificate of 
satisfactory completion of the house. Without jus- 
tification B fails to make a $5,000 progress pay- 
ment and tells A that because of financial diffi- 
culties he will be unable to pay him anything for 
atleast another month. If, after a month, it would 
be too late for B to cure his material failure of 
performance by making the delayed payment, B's 
statement is a repudiation. See Illustration 2 to 8 
287. 

3. The facts being otherwise as stated in Il- 
lustration 1, A does not tell B that he will not per- 
form but says, “I am not sure that I can perform, 
and I do not intend to do so unless I am legally - 
bound to.” A’s statement is not a repudiation. 


4. The facts being otherwise as in Illustra- 
tion 1, A tells C, a third person having no right 
under the contract, and not B, that he will not 
perform. C informs B of this conversation, al- 
though not requested by A to do so. A's statement 
is not a repudiation. But see Comments b and c 
to § 251. 


c. Nature of act. In order to constitute a 
repudiation, a party's act must be both voluntary 
and affirmative, and must make it actually or 
apparently impossible for him to perform. An act 
that falls short of these requirements may, 
however, give reasonable grounds to believe that 
the obligor will commit a serious breach for the 
purposes of the rule stated in 8 251. The effect of 
bankruptcy is governed in large part by federal 
law. In liquidation cases, for example, 
Bankruptcy Reform Act 8 365(a), (d) and (e) gives 
the trustee the power to assume or reject an 
executory contract within a statutory period, and 
the obligee must give him the time to exercise 
this power. A contract not assumed during this 
period is deemed to be rejected. Under 
Bankruptcy Reform Act 8 365(g)(1), 
notwithstanding state law, the trustee's rejection 
of a contract "constitutes a breach of such 
contract ... immediately before the date of the 
filing of the petition ...." The rules stated in this 
Restatement apply to the extent that they are 
consistent with federal bankruptcy law. 
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illustrations: 


5. The facts being otherwise as stated in Il- 
lustration 1, A says nothing to B on May 1, but on 
that date he contracts to sell the land to C. A's 
making of the contract with C is a repudiation. 


6. The facts being otherwise as stated in Il- 
lustration 1, A says nothing to B on May 1, but on 
that date he mortgages the land to C as security 
for a $40,000 loan which is not payable until one 
year later. A's mortgaging the land is a repudia- 
tion. Compare Illustration 4 to 8 251. 


7. A contracts to employ B, and B to work 
for A, the employment to last a year beginning in 
ten days. Three days after making the contract B 
embarks on a ship for a voyage around the world. 
B's embarking for the voyage is a repudiation. 


d. Gravity of threatened breach. In order for 
a statement or an act to be a repudiation, the 
threatened breach must be of sufficient gravity 
that, if the breach actually occurred, it would of 
itself give the obligee a claim for damages for total 
breach under 8 243(1). Generally, a party acts at 
his peril if, insisting on what he mistakenly 
believes to be his rights, he refuses to perform 
his duty. His statement is a repudiation if the 
threatened breach would, without more, have 
given the injured party a claim for damages for 
total breach. Modern procedural devices, such as 
the declaratory judgment, may be used to 
mitigate the harsh results that might otherwise 
result from this rule. Furthermore, if the 


threatened breach would not itself have given the 
injured party a claim for damages for total 
breach, the statement or voluntary act that 
threatens it is not a repudiation. But where a 
party wrongfully states that he will not perform 
at all unless the other party consents to a 
modification of his contract rights, the statement 
is a repudiation even though the concession that 
he seeks is a minor one, because the breach that 
he threatens in order to exact it is a complete 
refusal of performance. 


Illustrations: 

8. On April 1, A contracts to sell and B to 
buy land for $50,000, delivery of the deed and 
payment ofthe price to be on August 1. On May 1, 
the parties make an enforceable modification 
under which delivery of the deed and payment of 
the price are to be on July 30 instead of August 1. 
On June 1, A tells B that he will not deliver a deed 
until August 1. A's statement is not a repudiation 
unless the one-day delay would, in the absence of 
a repudiation, have given B a claim for damages 
for total breach. See Illustration 4 to 8 242. 


9. The facts being otherwise as stated in Il- 
lustration 8, A tells B that he will not deliver a 
deed at all unless B agrees to accept it on August 
1. A's statement is a repudiation. The result is the 
same even though A acts in the erroneous belief 
that the modification has no legal effect. 


§ 251. When A Failure To Give Assurance May Be Treated As A Repudiation 
(1) Where reasonable grounds arise to believe that the obligor will commit a 
breach by non-performance that would of itself give the obligee a claim for 
damages for total breach under 8 243, the obligee may demand adequate 
assurance of due performance and may, if reasonable, suspend any 
performance for which he has not already received the agreed exchange until 


he receives such assurance. 


(2) The obligee may treat as a repudiation the obligor's failure to provide within 
a reasonable time such assurance of due performance as is adequate in the 


circumstances of the particular case. 


Comment: 


a. Rationale. Ordinarily an obligee has no 
right to demand reassurance by the obligor that 
the latter will perform when his performance is 
due. However, a contract *imposes an obligation 
on each party that the other's expectation of 
receiving due performance will not be impaired." 
Uniform Commercial Code 8 2-609(1). When, 
therefore, an obligee reasonably believes that the 
obligor will commit a breach by non- 
performance that would of itself give him a claim 
for damages for total breach (8 243), he may, 
under the rule stated in this Section, be entitled 


to demand assurance of performance. The rule 
is a generalization, applicable without regard to 
the subject matter of the contract, from that of 
Uniform Commercial Code 8 2-609. The latter 
applies only to contracts for the sale of goods and 
gives a party a right to adequate assurance of 
performance where "reasonable grounds for 
insecurity arise with respect to the performance" 
ofthe other party. Both rules rest on the principle 
that the parties to a contract look to actual 
performance “and that a continuing sense of 
reliance and security that the promised 
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performance will be forthcoming when due, is an 
important feature of the bargain." Comment 1 to 
Uniform Commercial Code 8 2-609. This 
principle is closely related to the duty of good 
faith and fair dealing in the performance of the 
contract (8 205). See also Comment b to 8 141. 
The rule stated in this Section may be modified 
by agreement of the parties, and where they have 
done so their rights depend on the application of 
the rules on interpretation stated in Chapter 9, 
The Scope of Contractual Obligations. 

b. Relation to other rules. An obligee who 
believes, for whatever reason, that the obligor will 
not or cannot perform without a breach, is always 
free to act on that belief. If he is not himself under 
a duty to perform before the obligor, he may 
simply await the obligor's performance and, if his 
belief is confirmed, he will have a claim for 
damages for breach by non-performance. If he 
can prove that his belief would have been 
confirmed, he is at least shielded from liability 
even if he has failed to give a performance that is 
due before that of the obligor or has, by making 
alternative arrangements, done an act that 
amounts to a repudiation. For example, under 8 
254, the obligee's duty to pay damages for total 
breach by repudiation is discharged if the obligor 
himself would not or could not have performed 
when his performance was due. If, however, the 
obligee's belief is incorrect, his own failure to 
perform or his making of alternate arrangements 
may subject him to a claim for damages for total 
breach. This Section affords him an opportunity, 
in appropriate cases, to demand assurance of due 
performance and thereby avoid the uncertainties 
that would otherwise inhere in acting on his 
belief. If it is then reasonable for the obligee to 
suspend his own performance while he awaits 
assurance by the obligor, he may do so under 
Subsection (1). Under the special rule stated in 8 
252, the obligee may always suspend his own 
performance where his belief that the obligor will 
commit a breach is based on the obligor's 
insolvency. If the obligee does not, within a 
reasonable time, obtain adequate assurance of 
due performance, he may under Subsection (2) 
treat the obligor's failure to provide such an 
assurance as a repudiation. His right to do so is, 
however, subject to the rule stated in 8 256 under 
which the manifestation of doubt or the apparent 
inability, on which the obligee bases his belief 
that the obligor will commit a breach, may be 
nullified. In contrast to the situation where the 
obligor has actually repudiated under 8 250, the 
obligee may choose not to treat the failure to 
provide assurances as a repudiation and may 
continue to perform without affecting his right 


to recover damages for subsequent loss that he 

could have avoided by so treating it. See 

Comment a to 8 257 and 8 350. If he chooses to 

treat the obligor's failure as a repudiation, it may 

have any of the three effects that any other 

repudiation may have: it may give him a claim 

for damages for total breach (8 253(1)), it may 

discharge his own remaining duties of 
performance (8 253(2)), and it may excuse the 

non-occurrence of a condition of the other party's 

duty (8 255). The effect on the obligee's remaining 

duties of performance of prospective non-: 
performance by the obligor that would not be a 

breach because it would be justified on the 

ground of impracticability of performance is dealt 

with in § 268. 


Illustrations: 

1. A contracts to let B use his concert hall on 
the evening of May 7 for a performance by B's 
string quartet, in return for B's promise to per- 
form and to pay A a percentage of the receipts. 
The contract provides that B is not discharged 
even if he is unable to transport his quartet to A's 
hall. On May 6, because of an unexpected airline 
strike, A reasonably believes that B's quartet will . 
be unable to come the 3,000 miles necessary to 
perform in his hall as scheduled. Without de- 
manding adequate assurance of due performance 
under the rule stated in this Section, A then con- 
tracts with C to let C hold a meeting in the hall on 
the evening of May 7. A's contract with C is a re- 
pudiation of his contract with B (8 250), which 
gives rise to a claim by B against A for damages 
for total breach (8 253). If, however, B is in fact 
unable to bring his quartet to A's hall on May 7, 
B's claim against A is discharged (8 254). 


2. The facts being otherwise as stated in Il- 
lustration 1, B succeeds in chartering a plane and 
flies the 3,000 miles with his quartet in his pri- 
vate plane. He arrives in time to perform, but is 
unable to do so because C is using the hall. B has 
a claim against A for damages for total breach (8 
243). 


c. Reasonable grounds for belief. Whether 
"reasonable grounds" have arisen for an obligee's 
belief that there will be a breach must be 
determined in the light of all the circumstances 
of the particular case. The grounds for his belief 
must have arisen after the time when the contract 
was made and cannot be based on facts known 
to him at that time. Nor, since the grounds must 
be reasonable, can they be based on events that 
occurred after that time but as to which he took 
the risk when he made the contract. But minor 
breaches may give reasonable grounds for a belief 
that there will be more serious breaches, and the 
mere failure of the obligee to press a claim for 
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damages for those minor breaches will not 
preclude him from basing a demand for 
assurances on them. Compare 8 241(d), 
Comment e to that section, and Comment b to 8 
242. Even circumstances that do not relate to the 
particular contract, such as defaults under other 
contracts, may give reasonable grounds for such 
a belief. See Comment a to 8 252. Conduct by a 
party that indicates his doubt as to his willingness 
or ability to perform but that is not sufficiently 
positive to amount to a repudiation (see 
Comment b to 8 250), may give reasonable 
grounds for such a belief. And events that indicate 
a party's apparent inability, but do not amount 
to a repudiation because they are not voluntary 
acts, may also give reasonable grounds for such 
a belief. One important application of the rule 
stated in this Section occurs when a party who 
has contracted to buy specific property, land or 
goods, discovers that the seller has neither 
present ownership of the property nor a right to 
become or at least a reasonable expectation of 
becoming the owner in time to perform. Another 
important application of the rule occurs when an 
obligor who is allowed a period of time within 
which to perform makes an offer of defective 
performance. It may still be possible for him, if 
the offer is refused, to make an offer of 
conforming performance within the period 
allowed. Nevertheless, the offer of defective 
performance may give the obligee reasonable 
grounds to believe that the obligor will commit a 
breach under this Section. A third important 
application of the rule occurs when a party 
becomes insolvent. The effect of insolvency will 
vary according to the nature of the obligor's duty. 
If, for example, it is merely to perform personal 
services, the fact of insolvency alone may not give 
reasonable grounds to believe that the obligor will 
commit a breach, but if it is to pay for goods on 
credit it will. See Uniform Commercial Code 8 2- 
702(1). A special rule on insolvency is stated in 8 
252. In any case, in order for this Section to apply, 
the breach that the obligee believes the obligor 
wil commit must be a breach by non- 
performance that would so substantially impair 
the value of the contract to the obligee that it 
would of itself, unaccompanied by a repudiation, 
give him a claim for damages for total breach 
under 8 243. 


Illustrations: 

3. On May 1, A contracts to sell and B to buy 
a parcel of land for $50,000, delivery of the deed 
and payment of the price to be on July 30. Un- 
known to both A and B, C has a dower interest in 
the land. On May 15, B discovers this and de- 


mands that A give him adequate assurance of due 
performance. A fails to do so, and B commences 
an action against A on July 1. B had reasonable 
grounds to believe that A would commit a breach 
by non-performance that would of itself have 
given B a claim for damages for total breach. If 
the court concludes that a reasonable time for A 
to give assurances had passed on July 1, B prop- 
erly treated A's failure to give assurances as a re- 
pudiation. B then has a claim for damages against 
A for total breach. 


4. The facts being otherwise as stated in Il- 
lustration 3, C's interest in the land is that of 
mortgagee under a mortgage that A can discharge 
at any time by payment of the mortgage debt. B 
had no reasonable grounds to believe that A would 
commit a breach, B could not treat A's failure to 
give assurances as a repudiation, and B has no 
claim for damages against A. Compare Illustra- 
tion 6 to 8 250. 


5. A contracts to sell and B to buy A's house, 
delivery of the deed and payment of the price to 
be made during September. On September 1, A 
offers to deliver a deed to B which is defective in 
that a fence projects beyond the front line of the 
house and the swimming pool lacks a certificate 
of occupancy. Both defects can be cured by A 
within the month, but A fails to reply to a demand 
by B that A assure B that A will cure them within 
that time. On September 20, B notifies A that he 
cancels the contract. On September 30, A, hav- 
ing cured the defects, offers to deliver a conform- 
ing deed to B. A court may conclude that, as a re- 
sult of A's apparent inability to perform, B had 
reasonable grounds to believe that A would com- 
mit a breach by non-performance that would of 
itself have given B a claim for damages for total 
breach, that A failed upon demand by B to give 
adequate assurance of due performance within a 
reasonable time, and therefore that B properly 
treated A's failure as a repudiation. B then has a 
claim against A for damages for total breach. 


d. Nature of demand. A party who demands 
assurances must do so in accordance with his 
duty of good faith and fair dealing in the 
enforcement of the contract (8 205). Whether a 
particular demand for assurance conforms to that 
duty will depend on the circumstances. The 
demand need not be in writing. Although a 
written demand is usually preferable to an oral 
one, if time is of particular importance the 
additional time required for a written demand 
might necessitate an oral one. Compare Uniform 
Commercial Code 8 2-609(1), which controls in 
the case of a sale of goods and which requires a 
demand “in writing." Harassment by means of 
frequent unjustified demands may amount to a 
violation of the duty of good faith and fair dealing. 
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Illustration: 

6. The facts being otherwise as stated in Il- 
lustration 1, before contracting with C, A tele- 
phones B on May 6 and asks B to assure him that 
he will be there on May 7. B says only *We will do 
our best to get there." B succeeds in chartering a 
plane and flies the 3,000 miles with his quartet. 
He arrives in time to perform, but is unable to do 
so because C is using the hall. In the absence of 
countervailing circumstances, a court should con- 
clude that, as a result of B's apparent inability to 
perform, A had reasonable grounds to believe that 
B would commit a breach by non-performance 
that would of itself have given A a claim for dam- 
ages for total breach, that because of the short- 
ness of time a demand by telephone conformed 
to the duty of good faith and fair dealing (8 205), 
that B failed upon such a demand to give adequate 
assurance of due performance, and therefore that 
A properly treated B's failure as a repudiation. A 
then has a claim against B for damages for total 
breach. 


e. Nature and time of assurance. Whether an 
assurance of due performance is “adequate” 
depends on what it is reasonable to require in a 
particular case taking account of the 
circumstances of that case. The relationship 
between the parties, any prior dealings that they 
have had, the reputation of the party whose 
performance has been called into question, the 
nature of the grounds for insecurity, and the time 
within which the assurance must be furnished are 
all relevant factors. (If the obligor's insolvency 
constitutes the grounds for the obligee's 
insecurity, the special rule stated in 8 252 
empowers him to suspend performance until he 
receives assurance in the form of actual 
performance, an offer of performance, or 
reasonable security.) What is a “reasonable time" 
within which to give assurance under Subsection 
(2) will also depend on the particular 


§ 252. Effect Of Insolvency 


circumstances. Like the demand, the assurance 
is subject to the general requirement of good faith 
and fair dealing in the enforcement of the 
contract (§ 205; see Comment d). 


Illustrations: 

7. The facts being otherwise as stated in Il- 
lustration 1, before contracting with C, A tele- 
phones B on May 6 and asks B to assure him that 
he will be there on May 7. B explains over the tele- 
phone that he has been able to charter a plane 
and expects to come as planned. B then flies the © 
3,000 miles with his quartet. He arrives in time 
to perform, but is unable to do so because C is 
using the hall. The assurance given by B was ad- 
equate in view of what it was reasonable to re- 
quire, and therefore A could not treat B's failure 
to do more as a repudiation. B then has a claim 
against A for damages for total breach. 


8. The facts being otherwise as stated in Il- 
lustration 1, before contracting with C, A tele- 
phones B on May 6 and asks B to assure him that 
he will be there on May 7. B replies that he hopes 
to be able to charter a plane and that he will tele- 
phone A to let him know. A tells B that he must 
know by noon on May 7 in order to make alterna- 
tive arrangements with C. B succeeds in charter- 
ing a plane and flies the 3,000 miles with his quar- 
tet. After he has arrived on the afternoon of May 
7, he telephones A to assure him that he will per- 
form. A court may conclude that, as a result of 
B's apparent inability to perform, A had reason- 
able grounds to believe that B would commit a 
breach by non-performance that would of itself 
have given A a claim for damages for total breach, 
that the assurances given by B were not within a 
reasonable time, and therefore that B properly 
treated B's delay in giving them as a repudiation. 
A then has a claim against B for damages for to- 
tal breach. 


(1) Where the obligor's insolvency gives the obligee reasonable grounds to 
believe that the obligor will commit a breach under the rule stated in 8 251, the 
obligee may suspend any performance for which he has not already received 
the agreed exchange until he receives assurance in the form of performance 
itself, an offer of performance, or adequate security. 

(2) A person is insolvent who either has ceased to pay his debts in the ordinary 
course of business or cannot pay his debts as they become due or is insolvent 
within the meaning of the federal bankruptcy law. 


Comment: 

a. Insolvency. An obligor's insolvency is not a 
repudiation (Comment c to 8 250) and may not 
even give the obligee reasonable grounds to 
believe that the obligor will commit a breach 
(Comment cto 8 251). It does, however, have this 


latter effect when the obligee is to pay for goods 
on credit, and Uniform Commercial Code § 2- 
702(1) states a specific statutory rule for that 
situation. This Section states a rule that applies 
more broadly to similar situations in which 


338 


CH. 10 


Performance And Non-Performance 


8 253 


Å— 


insolvency gives reasonable grounds to believe 
that the obligor will commit a breach. It 
supplements the rule stated in § 251 by giving 
the obligee the unqualified power to suspend his 
own performance until he receives from the 
obligor performance, an offer of performance (see 
Comment b to § 238), or reasonable security, 
which may, in an appropriate case, be by a 
guarantee of performance. He need not show, as 
he must under § 251(1), that it is “reasonable” to 
suspend, and he need not perform unless he 
receives the assurance required by this Section. 
Mere evidence of an ability to perform in spite of 
insolvency or a favorable report from a credit 
rating agency will not suffice. However, the rule 
stated in this Section only empowers the obligee 
to suspend his own performance. If he would 
treat the failure to give assurance as a 
repudiation, he must proceed under § 251. 
Furthermore, in order for the obligee to have the 
benefit of this Section, the obligor must actually 
be insolvent. The obligee who merely has doubts 
as to the obligor’s solvency should also proceed 
under § 251. See Comment b to § 251. A party is 
insolvent for the purpose of this Section only if 
one of the three tests of insolvency stated in 
Subsection (2) is satisfied. This statement follows 
the definition of insolvency under Uniform 
Commercial Code § 1-201(23). Mere doubts about 


the solvency of the other party or uncertainty as 
to his ability to perform may amount, under the 
rule stated in § 251, to reasonable grounds to 
believe that he will commit a serious breach, but 
they do not amount to insolvency. The rule stated 
in this Section may be modified by agreement of 
the parties. 


Illustrations: 

1. On April 1, A, a subcontractor, contracts 
with B, a contractor, to furnish labor and materi- 
als for the floors of an apartment building that B 
is building. A is to begin work on May 1 and be 
paid 85% of the price in monthly payments as the 
work progresses and the balance on his comple- 
tion of the work. On April 10, A discovers that B 
is insolvent and demands that B pay for the work 
in advance or give reasonable security. When B 
refuses to do so, A refuses to begin work on May 
1. B has no claim against A. 


2. On February 1, A contracts to work for B 
as a salesman for a year beginning March 1, for a 
monthly salary and $5,000 to be paid in advance 
on February 15. On February 10, A becomes in- 
solvent. B refuses to pay the $5,000 on February 
15 unless A gives reasonable security. Because A’s 
insolvency did not give reasonable grounds to 
believe that A would commit a breach, A has a 
claim against B for damages. 


§ 253. Effect Of A Repudiation As A Breach And On Other Party's Duties 
(1) Where an obligor repudiates a duty before he has committed a breach by 
non-performance and before he has received all of the agreed exchange for it, 
his repudiation alone gives rise to a claim for damages for total breach. 

(2) Where performances are to be exchanged under an exchange of promises, 
one party’s repudiation of a duty to render performance discharges the other 
party’s remaining duties to render performance. 


Comment: 

a. Breach. An obligee under a contract is 
ordinarily entitled to the protection of his 
expectation that the obligor will perform. For this 
reason, a repudiation by the obligor under § 250 
or § 251 generally gives rise to a claim for 
damages for total breach even though it is not 
accompanied or preceded by a breach by non- 
performance. Such a repudiation is sometimes 
elliptically called an “anticipatory breach,” 
meaning a breach by anticipatory repudiation, 
because it occurs before there is any breach by 
non-performance. If there is a breach by non- 
performance, in addition to the repudiation 
under § 250 or § 251 the breach is not one by 
repudiation alone and the rules stated in § 243 
rather than those stated in Subsection (1) apply. 
If, under § 251, it was a breach by non- 


performance that gave the obligee grounds to 
believe that the obligor would commit a more 
serious breach, the obligor’s failure to give 
assurances cannot give rise to a breach by 
repudiation alone. The measure of damages in 
the case of a claim under this Section is governed 
by the rules stated in Topic 2 of Chapter 16. 


Illustrations: 

1. On April 1, A and B make a contract under 
which B is to work for A for three months begin- 
ning on June 1. On May 1, A repudiates by telling 
B he will not employ him. On May 15, B com- 
mences an action against A. B's duty to work for 
A is discharged and he has a claim against A for 
damages for total breach. 
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2. On July 1, A contracts to sell and B to buy 
a quantity of barrel staves, delivery and payment 
to be on December 1. On August 1, A repudiates 
by writing B that he will be unable to deliver staves 
at the contract price. On September 1, B com- 
mences an action against A. B’s duty to pay for 
the staves is discharged and he has a claim against 
A for damages for total breach. See Uniform Com- 
mercial Code § 2-610. 


b. Discharge. Under Subsection (1) a breach 
by repudiation alone can only give rise to a claim 
for total breach, although a breach by non- 
performance, even if coupled with a repudiation, 
can generally give rise to either a claim for partial 
breach or to one for total breach (88 236, 237). 
Of course, in appropriate circumstances, the 
injured party can, after a breach by repudiation 
alone, pursue alternative relief by seeking, for 
example, a decree of specific performance or an 
injunction. See Topic 3 of Chapter 16. 
Nevertheless, the rule stated in Subsection (1) is 
one of those rules that are peculiar to breach by 
repudiation alone and differ from those 
applicable to a breach by non-performance. 
(Another such rule is that a breach by repudiation 
alone can be totally nullified by the party in 
breach (8 257), while a breach by non- 
performance, whether coupled with a repudiation 
or not, cannot be.) Subsection (2) states a 
corollary of this rule that a breach by repudiation 
always gives rise to a claim for damages for total 
breach: where performances are to be exchanged 
under an exchange of promises, one party's 
repudiation discharges any remaining duties of 
performance of the other party with respect to 
the expected exchange. 

c. Scope. If an obligor repudiates under 8 250 
or § 251 before he has received all of the agreed 
exchange for his promise, the repudiation alone 
gives rise to a claim for damages for total breach 
under Subsection (1). The most important 
example of such a case occurs when performances 
are to be exchanged under an exchange of 
promises and one party repudiates a duty with 
respect to the expected exchange before the other 
party has fully performed that exchange. See 
Illustrations 1 and 2. (A repudiation of a duty 
whose performance is not part of the expected 
exchange, and for which there is therefore no 
agreed exchange, does not come within the rule 
stated in Subsection (1). See, e.g., Illustration 3 
to 8 232.) Another example occurs when one 
party repudiates a duty under an option contract 
before the other party has exercised the option 
by giving the agreed exchange. See Illustration 
3. However, it is one of the established limits on 
the doctrine of "anticipatory breach" that an 


obligor's repudiation alone, whether under 8 250 
or 8 251, gives rise to no claim for damages at all 
if he has already received all of the agreed 
exchange for it. The rule stated in Subsection (1) 
does not, therefore, allow a claim for damages for 
total breach in such a case. 


Illustrations: 

3. On February 1, À and B make an option 
contract under which, in consideration for B's 
payment of $100, A promises to convey to B a 
parcel of land on May 1 for $50,000, if B tenders 
that sum by that date. On March 1, A repudiates 
by selling the parcel to C. On April 1, B commences 
an action against A. Since A has not received the 
$50,000, the agreed exchange for his duty to sell 
the parcel to B, B has a claim against A for dam- 
ages for total breach. 


4. On February 1, A and B make a contract 
under which, as consideration for B's immediate 
payment of $50,000, A promises to convey to B a 
parcel of land on May 1. On March 1, A repudi- 
ates by selling the parcel to C. On April 1, B com- 
mences an action against A. Since A has received 
the $50,000, the agreed exchange for his duty to 
sell the parcel to B, B has no claim against A for. 
damages for breach of contract until performance 
is due on May 1. 


5. On February 1, A and B make a contract 
under which, as consideration for A's conveying 
a parcel of land to B, B promises to make annual 
payments of $10,000 for five years. B makes the 
payments for the first two years and on March 1 
of the third year repudiates by telling A that he 
will not make any further payments. A com- 
mences an action against B. Since B has received 
the land, the agreed exchange for his duty to pay 
the remaining installments, A has no claim 
against B for damages for breach of contract un- 
til performance is due on the following February 
f 


6. On January 15, A and B make a contract 
under which A promises to convey to B a parcel 
of land on February 1, and B promises to pay A 
$10,000 at that time and the balance of $40,000 
in four annual installments. A conveys the parcel 
to B and B pays A $10,000. On March 1, B repu- 
diates by telling A that he will not make any fur- 
ther payments. A commences an action against 
B. Since B has received the land, the agreed ex- 
change for his duty to make the remaining pay- 
ments, A has no claim against B for damages for 
breach of contract, until performance is due on 
the following February 1. 


d. Avoiding harsh results of limitation. The 
limitation described in Comment c sometimes 
avoids difficult problems of forecasting damages 
and is supported by the clear weight of authority. 
It has, however, been subjected to considerable 
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criticism, and instances of its actual application 
are infrequent. Compare, for example, 
Illustration 3 with Illustration 4. A court can often 
avoid harsh results by making available other 
types of relief, such as a declaratory judgment or 
restitution. See 88 345, 373 and Comment a to § 
373. Insurance contracts are subject to special 
considerations which may make it appropriate 
to grant equitable relief in, for example, a suit 
for reinstatement. The degree to which the 


limitation might yield on a showing of manifest 
injustice, as where the refusal to pay is not in good 
faith, is unclear. Compare Comment d to § 243. 
Furthermore, if the repudiation is coupled with 
a breach by non-performance that would 
otherwise give rise to a claim for damages for only 
partial breach, it may give rise instead to a claim 
for damages for total breach, but whether it does 
so is governed by 8 243 and not by this Section. 


S 254. Effect Of Subsequent Events On Duty To Pay Damages 
(1) A party's duty to pay damages for total breach by repudiation is discharged 
if it appears after the breach that there would have been a total failure by the 
injured party to perform his return promise. 
(2) A party's duty to pay damages for total breach by repudiation is discharged 
if it appears after the breach that the duty that he repudiated would have been 
discharged by impracticability or frustration before any breach by non- 


performance. 


Comment: 

a. Non-performance by injured party after 
repudiation. If the parties are to exchange 
performances under an exchange of promises, 
each party's duties to render performance are 
generally regarded as conditional on the other 
party's performance, or at least on his readiness 
to perform (88 237, 238, 251, 253). This principle 
applies even though one party is already in breach 
by repudiation. His duty to pay damages is 
discharged if it subsequently appears that there 
would have been a total failure of performance 
by the injured party. A failure is total in this 
context if it would have been sufficient to have 
discharged any remaining duties of the party in 
breach to render his performance. See 8 242. The 
result follows even if it appears that the failure 
would have been justified and not a breach. Cf. 8 


244. 


Illustration: 

1. On April 1, A and B make a personal ser- 
vice contract under which A promises to employ 
B for six months beginning July 1 and B prom- 
ises to work for A during that period. On May 1, A 
repudiates the contract. On June 1, B falls ill and 
is unable to perform during the entire period. A's 
duty to pay B damages for total breach by repu- 
diation is discharged. 


b. Impracticability or frustration after 
repudiation. Under the rule stated in 8 253(1), a 
party's breach by anticipatory repudiation 
immediately gives rise to a claim for damages for 
total breach. If it subsequently appears that the 
duty that he repudiated would have been 
discharged by supervening impracticability (8 
261) or frustration (8 265) before any breach by 
non-performance, his duty to pay damages is 
discharged. Impracticability or frustration that 
would have occurred after breach by non- 
performance may affect the measure of damages 
but does not discharge the duty to pay damages; 
cf. 88 344, 347, 352. 


Illustration: 

2. On April 1, A and B make a personal ser- 
vice contract under which A promises to employ 
B for 6 months beginning July 1 and B promises 
to work for A during that period. On May 1, B re- 
pudiates the contract. On June 1, B falls ill and is 
unable to perform during the entire period. B's 
duty to pay damages to A for his anticipatory re- 
pudiation is discharged. 
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§ 255. Effect Of A Repudiation As Excusing The Non-Occurrence Of A 


Condition 


Where a party’s repudiation contributes materially to the non-occurrence of a 
condition of one of his duties, the non-occurrence is excused. 


Comment: 

a. Rationale. This Section accords the same 
effect to a repudiation that § 245 accords to a 
breach by non-performance. No one should be 
required to do a useless act, and if, because ofa 
party's repudiation, it appears that the 
occurrence of a condition of a duty would not be 
followed by performance of the duty, the non- 
occurrence of the condition is generally excused. 
In judging whether occurrence of the condition 
would be followed by performance of the duty the 
obligee may take the obligor at his word. 
Nevertheless, the repudiation must contribute 
materially to the non-occurrence ofthe condition, 
and if the condition would not have occurred in 
any event, its non-occurrence is not excused. In 
such a case both parties are discharged. 


Illustrations: 

1. A, an insurance company, issues a policy 
insuring B against theft, and providing that no 
payment will be made unless written notice is 
given within 60 days after loss. A loss occurs, and 
B immediately notifies A by telephone. A repudi- 
ates by informing B without adequate reason that 
it will not pay the loss. Because ofthis, B does not 
give written notice to A. B has a claim against A 
for the amount of the loss. 


2. On February 1, A contracts to sell and B to 
buy a house for $50,000, B's duty being "condi- 
tional on approval by X Bank of B's pending mort- 
gage application." On March 1, B repudiates by 
telling A that he will not buy the house. On March 
10, the X Bank, which is unaware of B's repudia- 
tion, disapproves B's application on financial 
grounds. A has no claim against B. The non-oc- 
currence of the condition, approval by X Bank, is 
not excused because B's repudiation did not con- 


tribute materially to its non-occurrence. 


b. Exceptions. Under 88 237 and 238, it may 
be required as a condition of one party's duty that 
the other party perform or offer to perform his 
duty. A repudiation by the first party will, in those 
circumstances, discharge that duty of the other 
party (8 253(2)), eliminating the requirement 
that the other party perform or offer to perform 
it. The discharge has the additional effect of 
excusing the non-occurrence of the condition. But 
non-occurrence of the condition is excused only 
if the duty is discharged. See Comment cto 8 245 
and Illustrations 1 and 2 to 8 253. 


Illustration: 

3. A, a contractor, makes a contract with B, 
a subcontractor, under which B is to be paid 
$300,000 for furnishing heating and air condi- 
tioning units for a housing project to be built by 
A, *on condition that Contractor is furnished with 
a performance bond within two weeks." No pro- 
vision is made for progress payments. A week af- 
ter the making of the contract, A repudiates by 
telling B that he will not perform the contract. 
Because of the repudiation, B does not furnish a 
performance bond. B has a claim against A for 
damages for total breach. The non-occurrence of 
one condition, B's furnishing of a performance 
bond, is excused under this Section because A's 
repudiation contributed materially to its non-oc- 
currence. The non-occurrence of another condi- 
tion, B's furnishing heating and air conditioning 
units, is excused because B's duty to furnish the 
units was discharged when A repudiated (8 
253(2)), and its performance was therefore no 
longer a condition under 8 237. 
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S 256. Nullification Of Repudiation Or Basis For Repudiation 

(1) The effect of a statement as constituting a repudiation under § 250 or the 
basis for a repudiation under § 251 is nullified by a retraction of the statement 
if notification of the retraction comes to the attention of the injured party 
before he materially changes his position in reliance on the repudiation or 
indicates to the other party that he considers the repudiation to be final. 

(2) The effect of events other than a statement as constituting a repudiation 
under § 250 or the basis for a repudiation under § 251 is nullified if, to the 
knowledge of the injured party, those events have ceased to exist before he 
materially changes his position in reliance on the repudiation or indicates to 
the other party that he considers the repudiation to be final. 


Comment: 

a. Effect of nullification. A repudiation may 
have three consequences: it may give rise to a 
claim for damages for total breach (§ 253(1)(1)), 
discharge duties (§ 253(2)(2)), and excuse the 
non-occurrence of a condition (§ 255). A party’s 
manifestation of doubt or apparent inability may 
entitle the other party to demand adequate 
assurance of due performance and to treat a 
failure to give such assurance as a repudiation 
under the rule stated in § 251. If, however, the 
effect of the statement or other events 
constituting the repudiation under § 250 or the 
basis for the repudiation under § 251 is nullified 
as provided in this Section, none of these 
consequences follows. Such a nullification does 
not, of course, alter the consequences of any 
breach by non-performance that may have taken 
place. If, for example, a repudiation accompanies 
a breach by non-performance, nullification of the 
repudiation leaves the injured party a claim for 
damages for the breach, although the claim may 
no longer be one for damages for total breach (see 
Comment b to § 243). If the repudiation is wholly 
anticipatory, nullification leaves the injured party 
with no claim at all. Compare the effect of events 
subsequent to a total breach by repudiation (§ 


254). 


Illustrations: 

1. On February 1, A contracts to supply B 
with natural gas for one year beginning on May 
1, payment to be made each month. On June 1, A 
repudiates and fails to supply gas under the con- 
tract. On June 2, before B has taken any action 
in response to the repudiation, A resumes the 
supply of gas and notifies B that he retracts his 
repudiation. B has no claim against A based on 
the repudiation. B has a claim against A for dam- 
ages for A's breach by non-performance for one 
day. Whether B's claim is one for damages for 
partial breach or for total breach is determined 
by the rule stated in 8 243(1). 


2. On February 1, A contracts to supply B 
with natural gas for one year beginning on May 
1, payment to be made each month. On March 1, 
A repudiates. On April 1, before B has taken any 
action in response to the repudiation, A notifies 
B that he retracts his repudiation. B's duties un- 
der the contract are not discharged, and B has no 
claim against A. 


b. Manner of retraction. It is not necessary 
for the repudiator to use words in order to retract 
his statement. Conduct, such as an offer of 
performance, may be adequate to convey the idea 
of retraction to the injured party. 

c. Time for nullification. Once the injured 
party has materially changed his position in 
reliance on the repudiation, nullification would 
clearly be unjust. In the interest of certainty, 
however, it is undesirable to make the injured 
party's rights turn exclusively on such a vague 
criterion, and he may therefore prevent 
subsequent nullification by indicating to the 
other party that he considers the repudiation 
final. It is, for example, enough under Uniform 
Commercial Code 8 2-612 that "the aggrieved 
party has since the repudiation cancelled or 
materially changed his position or otherwise 
indicated that he considers the repudiation final." 
Cancellation of the contract or the 
commencement of an action claiming damages 
for total breach would be sufficient. (See 
Comment 1 to Uniform Commercial Code 8 2- 
611.) 


Illustrations: 

3. The facts being otherwise as stated in Il- 
lustration 2, on March 15, B makes a contract with 
C for the supply of gas to replace that which he 
was to receive from A. B's duties under the con- 
tract are discharged and B has a claim against A 
for damages for total breach (8 253). 


4. The facts being otherwise as stated in Il- 
lustration 2, on March 15, B notifies A that he 
cancels the contract. B's duties under the contract 
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are discharged and B has a claim against A for 
damages for total breach (§ 253). 


5. On April 1, A contracts to sell and B to buy 
a parcel of land, delivery of the deed and payment 
of the price to be on July 30. On May 1, A sells the 
parcel to C and B learns of this. On June 1, before 


B has taken any action in response to the sale to 
C, A reacquires the land and B learns of this. B's 
duties under the contract are not discharged and 
B has no claim against A. Compare Illustrations 
5 and 6 to § 250. 


8 257. Effect Of Urging Performance In Spite Of Repudiation 
The injured party does not change the effect of a repudiation by urging the 
repudiator to perform in spite of his repudiation or to retract his repudiation. 


Comment: 

a. Effects of rule. Although the effects of a 
repudiation may be nullified as stated in 8 256, a 
repudiation operates until nullified not only as a 
breach (8 253(1)), but as a ground for discharge 
(8 253(2)) and for excuse of the non-occurrence 
of a condition (8 255). Under the rule stated in 
this Section, these effects continue although the 
injured party has urged that the repudiator 
perform or that he retract his repudiation. This 
ruleis in accord with that of Uniform Commercial 
Code 8 2-610(b), which allows the injured party 
to “resort to any remedy for breach ... even though 
he has notified the repudiating party that he 
would await the latter's performance and has 
urged retraction." Any possibility that the injured 


perform in spite of a repudiation may, however, 
be precluded under 8 350 from claiming damages 
for loss that he could have avoided. 


Illustration: 

1. A contracts to sell and B to buy a parcel of 
land for $50,000, delivery of the deed and pay- 
ment of the price to be on July 1. On June 1, A 
repudiates the contract. B writes A urging him to 
perform, but A does not reply. B thereupon buys 
another parcel of land in its place and makes no 
conditional offer ofthe $50,000 on July 1. A, how- 
ever, having changed his mind makes a condi-. 
tional offer of a deed on July 1. B has a claim 
against A for damages for total breach. A has no 
claim against B. 


party might unfairly mislead the repudiator is 
avoided by the duty of good faith and fair dealing 
(8 205). An injured party who continues to 


Topic 4. Application Of Performances 


Introductory Note 

If an obligor who owes two or more duties to the same obligee renders a performance that is not sufficient to 
discharge all of them, it may be important to determine which are discharged. This Topic states rules for the 
application of performances in that situation. In many states these rules have been modified by statutes governing 
the application of payments in consumer credit transactions. See, e.g., Uniform Consumer Credit Code 8 3.303 
(1974 ed.), which provides for the application of payments on debts secured by cross-collateral. 

The obligor generally has the power to direct application of his performance and often does so explicitly if his 
intention is not evident from the nature of the performance itself. This rule is stated in 8 258. Sections 259 and 
260 state rules that apply where the obligor has not exercised this power. If the obligor's duties are to render 
immediate performances of identical character, the obligee generally has the power to apply it as he chooses. If 
he does not, the performance is applied according to rules of law. In practice the questions dealt with in 88 259 
and 260 arise almost exclusively in connection with duties to pay money. This is because, even after breach, a 
duty to pay money continues unchanged, except for the added duty to pay interest, and may still be discharged 
by payment. However, once a duty to render a performance of another kind has been transformed into a duty to 
pay damages for total breach, the duty to pay damages cannot be discharged simply by rendering the performance 
originally called for. Because performances other than payment rarely present questions of the kind dealt with 
in 88 259 and 260, those sections refer only to payment. The principles extend, however, to the occasional 
instances of other performances of an identical character. 

The rules stated in this Topic do not apply to cases in which the obligee accepts a performance different from 
that owed by the obligor. Rules for those cases are stated in Topic 2 of Chapter 12, Discharge By Assent or 
Alteration. Nor do the rules stated in this Topic extend to performances that are not rendered voluntarily, such 
as payments made by the receiver of an insolvent obligor or by the insurer of an obligor under an insurance 
policy. The rights that an obligor may have to restitution of a payment on grounds such as mistake, 
misrepresentation or duress at the time of payment are stated in the Restatement of Restitution. 
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S 258. Obligor's Direction Of Application 
(1) Except as stated in Subsection (2), as between two or more contractual 
duties owed by an obligor to the same obligee, a performance is applied 
according to a direction made by the obligor to the obligee at or before the 


time of performance. 


(2) If the obligor is under a duty to a third person to devote a performance to 
the discharge of a particular duty that the obligor owes to the obligee and the 
obligee knows or bas reason to know this, the obligor's performance is applied 


to that duty. 


Comment: 


a. Obligor's power. As a general rule, an 
obligor has the power to direct the obligee's 
application of a payment or other performance. 
The direction is effective immediately on the 
obligee's acceptance of the performance, the 
performance is considered to be applied as 
directed, and the obligor's duty is discharged 
accordingly. A contrary statement or other 
inconsistent action by an obligee who has 
accepted the performance does not affect this 
result. The obligor cannot, however, effectively 
direct an application in breach of a contract with 
the obligee as to how performances should be 
applied if the contract is specifically enforceable, 
as may be the case if application as directed will 
deprive the obligee of security. See 8 363. 

The obligor can effectively direct that a 
performance be applied to a duty that is not 
matured, to one that is unsecured, and even to 
one that is unenforceable on grounds of public 
policy. As to state statutes governing consumer 
credit transactions, see the Introductory Note to 
this Topic. 


Illustrations: 

1. A makes two contracts to sell identical car- 
goes of sugar to B, delivery under the first to be 
not later than July 1 and under the second not 
later than August 1. In June A delivers a conform- 
ing cargo of sugar, directing that it be applied to 
the second contract. A's duty under that contract 
is discharged. 


2. A owes B two debts of $1,000 each, one 
secured and the other unsecured. A sends B 
$1,000 with a letter stating that the payment is 
to discharge the secured debt. B keeps the money 
but replies, ^I shall apply your payment to the 
unsecured debt." The secured debt is discharged. 


3. A owes B $1,000 for goods sold. He has 
also promised to pay B $1,000 that he lost to B at 
gambling, but his promise is unenforceable on 
grounds of public policy. A pays B $1,000, stat- 
ing that it is in payment of his gambling losses. 
A's duty to pay B $1,000 for goods sold is not dis- 
charged. 


b. Direction. The obligor must manifest his 
direction to the obligee, but he need not manifest 
it in words. A direction may be inferred from 
other circumstances, including the performance 
itself. It is often clear from the nature of the 
performance that it is to be applied to a particular 
duty, as is the case if goods delivered by a seller 
conform to only one of several contracts with the 
buyer. In resolving doubts as to whether a 
direction has been made, the fact that one 
application is obviously more advantageous to 
the obligor than another is a factor to be given 
weight. In extreme situations a particular 
application may be so disadvantageous to the 
obligor that it is not permitted to the obligee even 
absent a contrary direction by the obligor. See 8 
259(2). An obligor's direction may be made 
before as well as at the time of performance, but 
it is the time of performance that is controlling, 
and a direction made earlier can be changed or 
revoked. 


Illustrations: 

4. The facts being otherwise as stated in Il- 
lustration 2, A does not send B a letter but merely 
makes an entry in his account book crediting the 
payment to the secured debt. Because A has not 
manifested his intention to B, his purported di- 
rection is ineffective. Under the rules stated in 8 
260, the unsecured debt is discharged. 


5. The facts being otherwise as stated in Il- 
lustration 1, A delivers no sugar until July 1, when 
he delivers a conforming cargo of sugar without 
saying anything about its application. In the ab- 
sence of a contrary indication, the coincidence of 
the dates and the fact that application of the per- 
formance to the first contract will avoid breach 
sufficiently manifest A's intention that it be so 
applied. A's duty under that contract is dis- 
charged. 


6. A owes B two matured debts, one of 
$1,221, which will soon be barred by a statute of 
limitations, and the other of $1,193, which will 
not soon be barred. A pays B $1,193 with no fur- 
ther direction of its application. In the absence of 
a contrary indication, the coincidence of the 
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amount of the payment and that of one of the 
debts sufficiently manifest A’s intention that the 
payment be applied to the $1,193 debt. The $1,193 
debt is discharged. 


c. Interests of third persons. Sometimes an 
obligor owes a duty to a third person to devote a 
performance to the discharge of a particular duty 
that the obligor owes to the obligee. If the obligee 
knows or has reason to know that this is so, an 
inconsistent direction by the obligor is ineffective 
and the performance is applied to that duty to 
the obligee. The obligor’s duty to the third person 
may be a fiduciary one, as where the obligor is a 
trustee who has received money in trust to pay a 
debt. Or it may be a contractual duty, as where a 
debtor has a duty to devote to the debt the very 
money received from the third party. But the duty 
to the third party must relate to the disposition 
of the third party’s performance and not be 
merely one to pay the debt. Compare Illustrations 
7 and 8; cf. § 260(2)(a). 


§ 259. Creditor’s Application 


illustrations: 

7. A contracts with B to build a building, to 
be completed free of liens. C obtains a mechanic’s 
lien on the building to secure payment for labor 
and materials that he has furnished under a sub- 
contract with A. A owes C on other accounts as 
well as under this subcontract. A, on receiving 
progress payments from B, uses the money to pay 
C, and directs C, who knows its source, to apply it 
to the other accounts. If A is under no duty to B to 
use the progress payments in a particular way, A's 
direction is effective regardless of C's knowledge. 
A's duty to pay the other accounts is discharged 
tothe extent of the payments to C. Compare Illus- 
tration 1 to 8 260. 


8. The facts being otherwise as stated in Il- 
lustration 7, the progress payments, as C knows, 
are paid pursuant to an agreement between A and 
B that they are to be used to discharge A's duty to 
pay C for labor and materials on the building. A's 
direction is not effective and his duty to pay the 
other accounts is not discharged. A's duty to pay 
C for the labor and materials is discharged to the 
extent of the payments to C. 


(1) Except as stated in Subsections (2) and (3), if the debtor has not directed 
application of a payment as between two or more matured debts, the payment 
is applied according to a manifestation of intention made within a reasonable 
time by the creditor to the debtor. 

(2) A creditor cannot apply such a payment to a debt if 

(a) the debtor could not have directed its application to that debt, or 

(b) a forfeiture would result from a failure to apply it to another debt and the 
creditor knows or has reason to know this, or 

(c) the debt is disputed or is unenforceable on grounds of public policy. 

(3) Ifa creditor is owed one such debt in his own right and another in a fiduciary 
capacity, he cannot, unless empowered to do so by the beneficiary, effectively 
apply to the debt in his own right a greater proportion of a payment than that 
borne by the unsecured portion of that debt to the unsecured portions of both 


claims. 


Comment: 

a. Creditor's power of application. If the 
debtor has not directed the application of his 
payment by the time payment is made, the 
creditor has a power to apply it himself. Subject 
to some limitations (see Comments c and d), he 
can apply it to any matured debt or distribute it 
among several matured debts and can do so to 
his own advantage, without regard to the effect 
on the debtor. He can, for example, apply it to an 
unsecured debt, to one that is barred by a statute 
of limitations, or to one that is unenforceable 
because of the Statute of Frauds. He cannot, 
however, apply it to a debt that is not matured at 
the time of payment. The creditor's power may 
be limited by a direction given by the debtor at 


or before the time of payment that it not be 
applied to a particular debt or debts. As to the 
extension of these principles to performances 
other than payments and as to state statutes 
governing consumer credit transactions, see the 
Introductory Note to this Topic. 


Illustrations: 

1. Aowes B two matured debts, one of which 
is barred by a statute of limitations. A makes a 
payment to B without directing its application. B 
can apply it to the barred debt and the debt is dis- 
charged to that extent. If the payment is insuffi- 
cient to pay that debt in full, however, the bar of 
the statute is not removed as to the remainder. 
See 8 82 and Comment e to that section. 
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2. Aowes B two matured debts, one of which 
is voidable because A was an infant when it was 
incurred. A makes a payment to B without direct- 
ing its application. B can apply it to the voidable 
debt and the debt is discharged to that extent. 


3. A owes B two matured debts, on one of 
which there is a surety. A makes a payment to B 
without directing its application. B can apply it 
to the debt for which there is no surety and the 
debt is discharged to that extent. 


4. A owes B a matured debt and makes a 
payment without directing its application. The 
next day another debt from A to B matures. B can- 
not apply the payment to the latter debt. The pay- 
ment is applied to the former debt and it is dis- 
charged to that extent. 


5. A owes B three matured debts. On mak- 
ing a payment to B, A says, "You may apply this 
payment to either the first or the second of my 
debts." If B applies the payment to either the first 
or the second debt, A's duty is discharged to that 
extent. An attempt by B to apply the payment to 
the third debt would be ineffective, and its appli- 
cation as between the first and second debts 
would be determined by the rules stated in 8 260. 


b. Manifestation of intent. Although 
application by the creditor requires no consent 
by the debtor, it is not effective unless within a 
reasonable time the creditor notifies the debtor 
or otherwise manifests to him his intention to 
make the application. Mere entry by the creditor 
on his books is not enough. What length of time 
is reasonable depends on the circumstances. 
Action taken by the creditor after a controversy 
has arisen between the parties regarding 
application of the payment is not within a 
reasonable time. 


Illustration: 

6. A owes B two matured debts of $1,000 
each. A pays B $1,000 without directing its ap- 
plication. B promptly credits the payment in his 
books to one of the debts. Because B has not 
manifested his intention to A, his purported ap- 
plication is ineffective. The application of the pay- 
ment is determined by the rules stated in 8 260. 
However, if promptly after payment B sends A a 
letter demanding payment of one of the debts, 
this is a manifestation to A of B's intention to 
apply the payment to the other debt. 


c. Limitations on creditor's power of 
application. The creditor's power of application 
is more limited than the debtor's power in a 
number of ways. The creditor cannot apply a 
payment to a debt to which the debtor himself 
could not direct its application because of a duty 
to a third party (8 258(2)). See Illustration 8 to 8 
258. Furthermore, he must in some situations 


take the debtor's interests into account. He 
cannot apply the payment to a debt if he knows 
or has reason to know that the failure to apply it 
to another debt will result in a forfeiture. Nor can 
he apply the payment to a debt that is disputed 
or is unenforceable on grounds of public policy. 
The creditor is also subject to the duty of good 
faith and fair dealing imposed by the rule stated 
in 8 205. Insofar as the creditor's power is in these 
ways limited, his purported application is 
ineffective, and application is determined under 
the rules stated in 8 260. 


Illustrations: 

7. A owes B two matured debts, one of which 
is for rent under a lease providing that A's rights 
as lessee are forfeit for non-payment of rent. A 
makes a payment to B sufficient to pay the debt 
for rent without directing its application. B noti- 
fies A that he has applied it to the other debt. B's 
purported application is ineffective and the other 
debt is not discharged. Under the rules stated in 
8 260, the payment is applied to the debt for the 
rent and it is discharged. 


8. A owes B two matured debts of $1,000 
each, one of which A has consistently disputed. A 
pays B $1,000 without directing its application. 
B notifies A that he has applied it to the disputed 
claim. B's purported application is ineffective, and 
the disputed debt is not discharged. Under the 
rules stated in 8 260, the payment is applied to 
the other debt and it is discharged. 


9. A owes B two matured debts, on one of 
which no interest is due because the note repre- 
senting it is usurious. A makes a payment to B 
without directing its application. B notifies A that 
he has applied it to the payment of interest on 
the debt represented by the usurious note. B's 
purported application is ineffective. The applica- 
tion of the payment is determined by the rules 
stated in 8 260. 


d. Creditor having claims in two capacities. 
If a creditor is owed one debt in his own right 
and another debt as fiduciary, and the latter debt 
is at least partly unsecured, he must apply to that 
debt no less a proportion of the payment than 
that borne by its unsecured amount to the total 
unsecured amount of both debts. Since this 
limitation is to protect the beneficiary, it may be 
removed with his consent. 


Illustration: 

10. A owes B two matured unsecured debts, 
one for $1,000 in B's own right and one for 
$2,000 on a contract made by A with B, who was 
acting for C, an undisclosed principal. A makes a 
$900 payment to B without directing its applica- 
tion. B must apply no less than $600 to the debt 
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arising out of the agency contract. To the extent 
that he does not, his application is not effective. 
The debt arising out of the agency contract is then 
discharged to the extent of $600 under the rules 
stated in 8 260. 


e. Mutual assent to change application. Once 
an effective application of a payment has been 
made by either party, it cannot be changed 
without the assent of the other. Assent may 
validate the change even if the original 
application was not permissible, unless it was one 
that even the debtor lacked the power to direct 
(8 258(2)). Silence for more than a reasonable 


time after receipt of notice from the obligee of a 
changed application or of one not otherwise 
permissible is a manifestation of assent in the 
absence of circumstances indicating the contrary. 
Compare 8 69. 


Illustration: 

11. The facts being otherwise as stated in Il- 
lustration 8, A does not reply for six months after 
he receives B's statement. B's application is vali- 
dated. The disputed debt is discharged and the 
other debt is not discharged. 


§ 260. Application Of Payments Where Neither Party Exercises His Power 


(1) If neither the debtor nor the creditor has exercised his power with respect 
to the application of a payment as between two or more matured debts, the 
payment is applied to debts to which the creditor could have applied it with 
just regard to the interests of third persons, the debtor and the creditor. 

(2) In applying payments under the rule stated in Subsection (1), a payment is 
applied to the earliest matured debt and ratably among debts of the same 
maturity, except that preference is given 

(a) to a debt that the debtor is under a duty to a third person to pay immediately, 


and 
(b) if he is not under such a duty, 


(i) to overdue interest rather than principal, and 
(ii) to an unsecured or precarious debt rather than one that is secured or 


certain of payment. 


Comment: 


a. General rule. If neither the debtor nor the 
creditor exercises his power with respect to the 
application of a payment it is applied with just 
regard to the interests of third persons, the debtor 
and the creditor. This general principle 
supplements the specific rules stated in 
Subsection (2) and gives guidance in their 
application. However, a payment will not be 
applied to a duty to which the creditor himself 
could not have applied it because of the 
limitations stated in 8 259. As to the extension of 
these principles to performances other than 
payments and as to state statutes governing 
consumer credit transactions other than 
payments, see the Introductory Note to this 
Topic. 

b. Interests of third persons. The interests of 
third persons are served by precluding 
application to debts to which the creditor could 
not have applied the payment (Subsection (1)), 
thereby incorporating the rule as to debts owed 
to him in a fiduciary capacity stated in 8 259(3). 
Furthermore, Paragraph (2)(a) states a rule for 
the protection of third persons that is much 
broader than the limitation of 8 258(2) that is 


imposed on the creditor under the rule stated in 
8 259(2)(a). If the obligor owes a duty to a third 
person to pay a particular debt, preference is 
given to that debt. The duty to the third person 
may be based on a fiduciary relationship or on 
contract. Such a duty is owed by a principal 
debtor to a surety, as a result of the surety's right 
of exoneration, even though the surety became 
bound by a contract with the obligee without a 
request of the principal debtor. This preference 
applies to all cases of payments made by a 
principal debtor, even though his duty to 
exonerate the surety is merely a general one and 
does not require him to use for that purpose the 
particular money with which payment is made. 
Compare Comment c to 8 258. 


Illustration: 

1. À contracts with B to build a building. To 
secure A's payment for labor and materials, A 
gives B a surety bond that is enforceable against 
the surety by laborers and materialmen. A uses 
the progress payments that he receives from B to 
pay C; whom he owes for other materials as well 
as for materials for the building. Neither A nor C 
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exercises his power of application as to these pay- 
ments. The payments are applied to the debts for 
materials for the building because A owes a duty 
to the surety on the bond, who has a right of ex- 
oneration against A, to pay that debt. The result 
does not depend on whether C knew or had rea- 
son to know the source of the money used as pay- 
ment. Compare Illustrations 7 and 8 to 8 258. 


c. Other interests. The interests of the debtor 
are served by precluding application to debts to 
which the creditor could not have applied the 
payment (Subsection (1)), thereby incorporating 
the rules as to forfeiture and disputed and 
unenforceable debts stated in 8 259(2)(b) and (c). 
In the absence of any paramount interest of third 
persons or of the debtor, the interests of the 
creditor are served by the preferences stated in 
Paragraph (2)(b). There is a preference for paying 
overdue interest, on which interest may not be 
payable, rather than principal. There is also a 
preference for paying unsecured or precarious 


debts rather than those that are secured or certain 
of payment (Paragraph (2)(b)). If these 
preferences are not applicable, then the payment 
is applied to the debt that matured first and 
ratably among debts that matured at the same 
time. 


Illustrations: 

2. A owes B several matured interest-bear- 
ing debts, on all of which interest is overdue. A 
makes a payment as to which neither A nor B ex- 
ercises his power of application. The payment is 
applied to interest on all of the debts before it is 
applied to the overdue principal of any one. 


3. Aowes B two matured debts, one of which 
is secured by collateral belonging to the debtor. 
A makes a payment as to which neither A nor B 
exercises his power of application. The payment 
is applied to the unsecured debt even though it 
matured later. 
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Chapter 11. Impracticability Of Performance And Frustration Of 
Purpose 


Introductory Note 


Contract liability is strict liability. It is an accepted maxim that pacta sunt servanda, contracts are to be kept. 
The obligor is therefore liable in damages for breach of contract even if he is without fault and even if 
circumstances have made the contract more burdensome or less desirable than he had anticipated. (As to the 
effect of hardship on equitable remedies, see § 364(b).) The obligor who does not wish to undertake so extensive 
an obligation may contract for a lesser one by using one of a variety of common clauses: he may agree only to 
use his *best efforts"; he may restrict his obligation to his output or requirements; he may reserve a right to 
cancel the contract; he may use a flexible pricing arrangement such as a *cost plus" term; he may insert a force 
majeure clause; or he may limit his damages for breach. The extent of his obligation then depends on the 
application of the rules on interpretation stated in Chapter 9, The Scope of Contractual Obligations. 

Even where the obligor has not limited his obligation by agreement, a court may grant him relief. An 
extraordinary circumstance may make performance so vitally different from what was reasonably to be expected 
as to alter the essential nature of that performance. In such a case the court must determine whether justice 
requires a departure from the general rule that the obligor bear the risk that the contract may become more 
burdensome or less desirable. This Chapter is concerned with the principles that guide that determination. The 
question is generally considered to be one of law rather than fact, for the court rather than the jury. Cf. Comment 
d to 8 212. In recent years courts have shown increasing liberality in discharging obligors on the basis of such 
extraordinary circumstances. 

Three distinct grounds for discharge of the obligor’s duty must be distinguished. First, the obligor may claim 
that some circumstance has made his own performance impracticable. The general rule governing impracticability 
of performance is stated in § 261, and three common specific instances of impracticability are dealt with in 88 
262, 263 and 264. Second, the obligor may claim that some circumstance has so destroyed the value to him of 
the other party’s performance as to frustrate his own purpose in making the contract. The rule governing 
frustration of purpose is stated in § 265. Third, the obligor may claim that he will not receive the agreed exchange 
for his own performance because some circumstance has discharged the obligee's duty to render that agreed 
exchange, on the ground of either impracticability or frustration. The general rules on the effect of failure of 
performance on the other party’s duties are stated in Chapter 10 and particularity in 88 237 and 238. A special 
rule for cases in which non-performance is justified by impracticability or frustration is stated in 8 267. 

Usually the impracticability or frustration that is relied upon as a justification for non-performance occurred 
after the contract was made. The rule stated in 8 261 applies to such instances of supervening impracticability or 
frustration. The impracticability or frustration may, however, already have existed, unknown to the obligor, at 
the time of contracting. The rule stated in 8 266 applies to such instances of existing impracticability and 
frustration, and provides for results that are substantially the same as those that would be reached under the 
rule stated in § 261 in analogous cases of supervening impracticability or frustration. The rules stated in 88 262, 
263 and 264 for specific instances of impracticability apply under 8 266 as well as under 8 261. See Chapter 6 for 
the extent to which rules relating to mistake may also be available to an obligor who seeks to avoid liability on 
the basis of existing impracticability or frustration. 

The rationale behind the doctrines of impracticability and frustration is sometimes said to be that there is an 
“implied term" of the contract that such extraordinary circumstances will not occur. This Restatement rejects 
this analysis in favor of that of Uniform Commercial Code § 2-615, under which the central inquiry is whether 
the non-occurrence of the circumstance was a “basic assumption on which the contract was made." See Comment 
fto 8 2. In order for the parties to have nha such a “basic assumption” it is not necessary for them to have been 
conscious of alternatives. Where, for example, an artist contracts to paint a painting, it can be said that the 
death of the artist is an event the non-occurrence of which was a basic assumption on which the contract was 
made, even though the parties never consciously addressed themselves to that possibility. 

Determining whether the non-occurrence of a particular event was or was not a basic assumption involves a 
judgment as to which party assumed the risk of its occurrence. In contracting for the manufacture and delivery 
of goods at a price fixed in the contract, for example, the seller assumes the risk of increased costs within the 
normal range. If, however, a disaster results in an abrupt tenfold increase in cost to the seller, a court might 
determine that the seller did not assume this risk by concluding that the non-occurrence of the disaster was a 
“basic assumption” on which the contract was made. In making such determinations, a court will look at all 
circumstances, including the terms of the contract. The fact that the event was unforeseeable is significant as 
suggesting that its non-occurrence was a basic assumption. However, the fact that it was foreseeable, or even 
foreseen, does not, of itself, argue for a contrary conclusion, since the parties may not have thought it sufficiently 
important a risk to have made it a subject of their bargaining. Another significant factor may be the relative 
bargaining positions of the parties and the relative ease with which either party could have included a clause. 
Another may be the effectiveness of the market in spreading such risks as, for example, where the obligor is a 
middleman who has an opportunity to adjust his prices to cover them. l 

Under the rationale of this Restatement, the obligor is relieved of his duty because the contract, having been 
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made on a different *basic assumption," is regarded 
as not covering the case that has arisen. Itis an omitted 
case, falling within a “gap” in the contract. Ordinarily, 
the just way to deal with the omitted case is to hold 
that the obligor’s duty is discharged, in the case of 
changed circumstances, or has never arisen, in the case 
of existing circumstances, and to shift the risk to the 
obligee. In some cases a party who has already partly 
performed is entitled to recovery for what he has done 
under the rule on part performances as agreed 
equivalents (§ 240). Even where this is not so, relief 
may be available in the form of a claim for restitution 
or expenses incurred in reliance on the contract (8 
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377). These possibilities are dealt with in 8 272(1). Since 
the case is properly regarded as an omitted one, 
however, if none of these techniques will suffice to do 
substantial justice, it is within the discretion of the 
court to supply an omitted essential term under the 
rule stated in 8 204. This is made clear in 8 272(2). 
Other matters dealt with in this Chapter include: the 
effect on the other party's duties of a prospective non- 
performance that is justified by impracticability or 
frustration (8 268), temporary impracticability and 
frustration (8 269), partial impracticability (8 270), and 
excuse of a condition by impracticability (8 271). 


8 261. Discharge By Supervening Impracticability 
Where, after a contract is made, a party's performance is made impracticable 
without his fault by the occurrence of an event the non-occurrence of which 
was a basic assumption on which the contract was made, his duty to render 
that performance is discharged, unless the language or the circumstances 


indicate the contrary. 


Comment: 

a. Scope. Even though a party, in assuming a 
duty, has not qualified the language of his 
undertaking, a court may relieve him of that duty 
if performance has unexpectedly become 
impracticable as a result of a supervening event 
(see Introductory Note to this Chapter). This 
Section states the general principle under which 
a party's duty may be so discharged. The 
following three sections deal with the three 
categories of cases where this general principle 
has traditionally been applied: supervening death 
or incapacity of a person necessary for 
performance (8 262), supervening destruction of 
a specific thing necessary for performance (8 
263), and supervening prohibition or prevention 
by law (8 264). But, like Uniform Commercial 
Code 8 2-615(a), this Section states a principle 
broadly applicable to all types of impracticability 
and it "deliberately refrains from any effort at an 
exhaustive expression of contingencies" 
(Comment 2 to Uniform Commercial Code 8 2- 
615). The principle, like others in this Chapter, 
yields to a contrary agreement by which a party 
may assume a greater as well as a lesser 
obligation. By such an agreement, for example, 
a party may undertake to achieve a result 
irrespective of supervening events that may 
render its achievement impossible, and if he does 
so his non-performance is a breach even if it is 
caused by such an event. See Comment c. The 
rule stated in this Section applies only to 
discharge a duty to. render a performance and 
does not affect a claim for breach that has already 
arisen. The effect of events subsequent to a 
breach on the amount of damages recoverable is 
governed by the rules on remedies stated in 


Chapter 16. See Comment e to 8 347. Their effect 
on a claim for breach by anticipatory repudiation 
is governed by the rules on discharge stated in 
Chapter 12. Cases of existing, as opposed to 
supervening, impracticability are governed by 8 
266 rather than this Section. 

b. Basic assumption. In order for a 
supervening event to discharge a duty under this 
Section, the non-occurrence of that event must 
have been a “basic assumption" on which both 
parties made the contract (see Introductory Note 
to this Chapter). This is the criterion used by 
Uniform Commercial Code 8 2- 615(a). Its 
application is simple enough in the cases of the 
death of a person or destruction of a specific thing 
necessary for performance. The continued 
existence of the person or thing (the non- 
occurrence of the death of destruction) is 
ordinarily a basic assumption on which the 
contract was made, so that death or destruction 
effects a discharge. Its application is also simple 
enough in the cases of market shifts or the 
financial inability of one of the parties. The 
continuation of existing market conditions and 
of the financial situation of the parties are 
ordinarily not such assumptions, so that mere 
market shifts or financial inability do not usually 
effect discharge under the rule stated in this 
Section. In borderline cases this criterion is 
sufficiently flexible to take account of factors that 
bear on a just allocation of risk. The fact that the 
event was foreseeable, or even foreseen, does not 
necessarily compel a conclusion that its non- 
occurrence was not a basic assumption. See 
Comment c to this Section and Comment a to § 
265. 
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Illustrations: 

1. On June 1, A agrees to sell and B to buy 
goods to be delivered in October at a designated 
port. The port is subsequently closed by quaran- 
tine regulations during the entire month of Octo- 
ber, no commercially reasonable substitute per- 
formance is available (see Uniform Commercial 
Code 8 2- 614(1)), and A fails to deliver the goods. 
A's duty to deliver the goods is discharged, and A 
is not liable to B for breach of contract. 


2. A contracts to produce a movie for B. As B 
knows, A's only source of funds is a $100,000 
deposit in C bank. C bank fails, and A does not 
produce the movie. A's duty to produce the movie 
is not discharged, and A is liable to B for breach 
of contract. 


3. A and B make a contract under which B is 
to work for A for two years at a salary of $50,000 
a year. At the end of one year, A discontinues his 
business because governmental regulations have 
made it unprofitable and fires B. A's duty to em- 
ploy B is not discharged, and A is liable to B for 
breach of contract. 


4. A contracts to sell and B to buy a specific 
machine owned by A to be delivered on July 30. 
On July 29, as a result of a creditor's suit against 
A, a receiver is appointed and takes charge of all 
of A's assets, and A does not deliver the goods on 
July 30. A's duty to deliver the goods is not dis- 
charged, and A is liable to B for breach of con- 
tract. 


c. Contrary indication. A party may, by 
appropriate language, agree to perform in spite 
of impracticability that would otherwise justify 
his non-performance under the rule stated in this 
Section. He can then be held liable for damages 
although he cannot perform. Even absent an 
express agreement, a court may decide, after 
considering all the circumstances, that a party 
impliedly assumed such a greater obligation. In 
this respect the rule stated in this Section 
parallels that of Uniform Commercial Code 8 2- 
615, which applies *Except so far as a seller may 
have assumed a greater obligation E 
Circumstances relevant in deciding whether a 
party has assumed a greater obligation include 
his ability to have inserted a provision in the 
contract expressly shifting the risk of 
impracticability to the other party. This will 
depend on the extent to which the agreement was 
standardized (cf. 8 211), the degree to which the 
other party supplied the terms (cf. 8 206), and, 
in the case of a particular trade or other group, 
the frequency with which language so allocating 
the risk is used in that trade or group (cf. 8 219). 
The fact that a supplier has not taken advantage 
of his opportunity expressly to shift the risk of a 
shortage.in his supply by means of contract 


language may be regarded as more significant 
where he is middleman, with a variety of sources 
of supply and an opportunity to spread the risk 
among many customers on many transactions by 
slight adjustment of his prices, than where he is 
a producer with a limited source of supply, few 
outlets, and no comparable opportunity. A 
commercial practice under which a party might 
be expected to insure or otherwise secure himself 
against a risk also militates against shifting it to 
the other party. If the supervening event was not 
reasonably foreseeable when the contract was 
made, the party claiming discharge can hardly 
be expected to have provided against its 
occurrence. However, if it was reasonably 
foreseeable, or even foreseen, the opposite 
conclusion does not necessarily follow. Factors 
such as the practical difficulty of reaching 
agreement on the myriad of conceivable terms 
of a complex agreement may excuse a failure to 
deal with improbable contingencies. See 
Comment b to this Section and Comment a to 8 
265. 


Illustration: 

5. A, who has had many years of experience 
in the field of salvage, contracts to raise and float 
B's boat, which has run aground. The contract, 
prepared by A, contains no clause limiting A's 
duty in the case of unfavorable weather, unfore- 
seen circumstances, or otherwise. The boat then 
slips into deep water and fills with mud, making 
it impracticable for A to raise it. If the court con- 
cludes, on the basis of such circumstances as A's 
experience and the absence of any limitation in 
the contract that A prepared, that A assumed an 
absolute duty, it will decide that A's duty to raise 
and float the boat is not discharged and that A is 
liable to B for breach of contract. 


d. Impracticability. Events that come within 
the rule stated in this Section are generally due 
either to “acts of God" or to acts of third parties. 
If the event that prevents the obligor's 
performance is caused by the obligee, it will 
ordinarily amount to a breach by the latter and 
the situation will be governed by the rules stated 
in Chapter 10, without regard to this Section. See 
Illustrations 4-7 to 8 237. If the event is due to 
the fault of the obligor himself, this Section does 
not apply. As used here "fault" may include not 
only “willful” wrongs, but such other types of 
conduct as that amounting to breach of contract 
or to negligence. See Comment 1 to Uniform 
Commercial Code § 2-613. Although the rule 
stated in this Section is sometimes phrased in 
terms of “impossibility,” it has long been 
recognized that it may operate to discharge a 
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party's duty even though the event has not made 
performance absolutely impossible. This Section, 
therefore, uses “impracticable,” the term 
employed by Uniform Commercial Code 8 2- 
615(a), to describe the required extent of the 
impediment to performance. Performance may 
be impracticable because extreme and 
unreasonable difficulty, expense, injury, or loss 
to one of the parties will be involved. A severe 
shortage of raw materials or of supplies due to 
war, embargo, local crop failure, unforeseen 
shutdown of major sources of supply, or the like, 
which either causes a marked increase in cost or 
prevents performance altogether may bring the 
case within the rule stated in this Section. 
Performance may also be impracticable because 
it will involve a risk of injury to person or to 
property, of one of the parties or of others, that 
is disproportionate to the ends to be attained by 
performance. However, “impracticability” means 
more than "impracticality." A mere change in the 
degree of difficulty or expense due to such causes 
as increased wages, prices of raw materials, or 
costs of construction, unless well beyond the 
normal range, does not amount to 
impracticability since it is this sort of risk that a 
fixed-price contract is intended to cover. 
Furthermore, a party is expected to use 
reasonable efforts to surmount obstacles to 
performance (see 8 205), and a performance is 
impracticable only if it is so in spite of such 
efforts. 


Illustrations: 

6. A contracts to repair B's grain elevator. 
While A is engaged in making repairs, a fire de- 
stroys the elevator without A's fault, and A does 
not finish the repairs. A's duty to repair the el- 
evator is discharged, and A is not liable to B for 
breach of contract. See Illustration 3 to 8 263. 


7. A contracts with B to carry B's goods on 
his ship to a designated foreign port. A civil war 
then unexpectedly breaks out in that country and 
the rebels announce that they will try to sink all 
vessels bound for that port. A refuses to perform. 
Although A did not contract to sail on the vessel, 
the risk of injury to others is sufficient to make 
A's performance impracticable. A's duty to carry 
the goods to the designated port is discharged, 
and A is not liable to B for breach of contract. 
Compare Illustration 5 to 8 262. 


8. The facts being otherwise as stated in Il- 
lustration 7, the rebels announce merely that they 
will confiscate all vessels found in the designated 
port. The goods can be bought and sold on mar- 
kets throughout the world. A refuses to perform. 
Although there is no risk of injury to persons, the 
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court may conclude that the risk of injury to prop- 
erty is disproportionate to the ends to be attained. 
A's duty to carry the goods to the designated port 
is then discharged, and A is not liable to B for 
breach of contract. If, however, B is a health or- 
ganization and the goods are scarce medical sup- 
plies vital to the health of the population of the 
designated port, the court may conclude that the 
risk is not disproportionate to the ends to be at- 
tained and may reach a contrary decision. 


9. Several months after the nationalization 
of the Suez Canal, during the international crisis 
resulting from its seizure, A contracts to carry a 
cargo of B's wheat on A's ship from Galveston, 
Texas to Bandar Shapur, Iran for a flat rate. The 
contract does not specify the route, but the voy- 
age would normally be through the Straits of 
Gibraltar and the Suez Canal, a distance of 10,000 
miles. A month later, and several days after the 
ship has left Galveston, the Suez Canal is closed 
by an outbreak of hostilities, so that the only route 
to Bandar Shapur is the longer 13,000 mile voy- 
age around the Cape of Good Hope. A refuses to 
complete the voyage unless B pays additional 
compensation. A's duty to carry B's cargo is not 
discharged, and A is liable to B for breach of con- 
tract. 


10. The facts being otherwise as in Illustra- 
tion 9, the Suez Canal is closed while A's ship is 
in the Canal, preventing the completion of the 
voyage. A's duty to carry B's cargo is discharged, 
and A is not liable to B for breach of contract. 


11. A contracts to construct and lease to B a 
gasoline service station. A valid zoning ordinance 
is subsequently enacted forbidding the construc- 
tion of such a station but permitting variances in 
appropriate cases. A, in breach of his duty of good 
faith and fair dealing (8 205), makes no effort to 
obtain a variance, although variances have been 
granted in similar cases, and fails to construct the 
station. A's performance has not been made im- 
practicable. A's duty to construct is not dis- 
charged, and A is liable to B for breach of con- 
tract. 


e. “Subjective” and “objective” 
impracticability. It is sometimes said that the 
rule stated in this Section applies only when the 
performance itself is made impracticable, without 
regard to the particular party who is to perform. 
The difference has been described as that 
between “the thing cannot be done” and “I cannot 
do it,” and the former has been characterized as 
“objective” and the latter as “subjective.” This 
Section recognizes that if the performance 
remains practicable and it is merely beyond the 
party's capacity to render it, he is ordinarily not 
discharged, but it does not use the terms 
“objective” and “subjective” to express this. 
Instead, the rationale is that a party generally 
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assumes the risk of his own inability to perform 
his duty. Even if a party contracts to render a 
performance that depends on some act by a third 
party, he is not ordinarily discharged because of 
a failure by that party because this is also a risk 
that is commonly understood to be on the obligor. 
See Comment c. But see Comment a to 8 262. 


Illustrations: 

12. A, a milkman, and B, a dairy farmer, 
make a contract under which B is to sell and A to 
buy all of A's requirements of milk, but not less 
than 200 quarts a day, for one year. B may de- 
liver milk from any source but expects to deliver 
milk from his own herd. B's herd is destroyed 
because of hoof and mouth disease and he fails 
to deliver any milk. B's duty to deliver milk is not 
discharged, and B is liable to A for breach of con- 
tract. See Illustration 1 to 8 263; compare Illus- 
tration 7 to § 263. 


13. A contracts to sell and B to buy on credit 
1,500,000 gallons of molasses “of the usual run 
from the C sugar refinery." C delivers molasses to 
others but fails to deliver any to A, and A fails to 
deliver any to B. A's duty to deliver molasses is 
not discharged, and A is liable to B for breach of 
contract. If A has a contract with C, C may be li- 
able to A for breach of contract. 


14. A, a general contractor, is bidding on a 
construction contract with B which gives B the 
right to disapprove the choice of subcontractors. 
A makes a contract with C, a subcontractor, un- 
der which, if B awards A the contract, A will ob- 
tain B's approval of C and C will do the excava- 
tion for A. A is awarded the contract by B, but B 
disapproves A's choice of C, and A has the exca- 
vation work done by another subcontractor. A's 
duty to have C do the excavation is not discharged, 
and A is liable to C for breach of contract. 


f. Alternative performances. A contract may 
permit a party to choose to perform in one of 
several different ways, any of which will discharge 
his duty. Where the duty is to render such an 
alternative performance, the fact that one or more 
ofthe alternatives has become impracticable will 


not discharge the party's duty to perform if at 
least one of them remains practicable. The form 
of the promise is not controlling, however, and 
not every promise that is expressed in alternative 
form gives rise to a duty to render an alternative 
performance. For example, a surety's 
undertaking that either the principal will perform 
or the surety will compensate the creditor does 
not ordinarily impose such a duty. See 
Restatement of Security 8 117. Nor does a promise 
either to render a performance or pay liquidated 
damages impose such a duty. Furthermore, a 
duty that is originally one to render alternative 
performances ceases to be such a duty if all but 
one means of performance have been foreclosed, 
as by the lapse of time or the occurrence of a 
condition including election by the obligor, or on 
the grounds of public policy (Chapter 8) or 
unconscionability (§ 208). 


Illustrations: 

15. On June 1, A contracts to sell and B to 
buy whichever of three specified machines A 
chooses to deliver on October 1. Two of the ma- 
chines are destroyed by fire on July 1, and A fails 
to deliver the third on October 1. A's duty to de- 
liver a machine is not discharged, and A is liable 
to B for breach of contract. If all three machines 
had been destroyed, A's duty to deliver a machine 
would have been discharged, and A would not 
have been liable to B for breach of contract. See 
Uniform Commercial Code 8 2-613. 


16. A contracts to repair B's building. The 
contract contains a valid provision requiring A to 
pay liquidated damages if he fails to make any of 
the repairs. S is surety for A's performance. Be- 
fore A is able to begin, B's building is destroyed 
by fire. Neither A's nor S's duty is one to render 
an alternative performance. A's duty to repair the 
building is discharged, and A is not liable to B for 
liquidated damages or otherwise for breach of 
contract. S's duty as surety for A is also dis- 
charged, and S is not liable to B for breach of con- 
tract. 


§ 262. Death Or Incapacity Of Person Necessary For Performance 
If the existence of a particular person is necessary for the performance of a 
duty, his death or such incapacity as makes performance impracticable is an 
event the non-occurrence of which was a basic assumption on which the 


contract was made. 


Comment: 

a. Rationale. This Section states a common 
specific instance for the application of the rule 
stated in 8 261. If, as both parties understand, 
the existence of a particular person is necessary 


for the performance of a duty, it is a “basic 
assumption on which the contract was made" that 
he will neither die nor be deprived of the 
necessary capacity before the time for 
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performance. Therefore, the death of that person 
or his loss of capacity discharges the obligor’s 
duty to render the performance, subject to the 
qualifications stated in § 261. Usually, the person 
in question will be the obligor, but he may also 
be the obligee or a third person. Where the 
obligor is personally to perform the duty, his 
death or incapacity results in “objective,” not 
merely in “subjective,” impracticability 
(Comment e to § 261), since it is no longer 
practicable for anyone to perform the duty. The 
result is, of course, different if the language or 
the circumstances indicate the contrary 
(Comment c to § 261), but it is sufficiently rare 
for a party to undertake a duty to render personal 
service in spite of his death or incapacity that an 
intention to do so must be clearly manifested. 
Although the obligor’s fault will prevent his 
disability from discharging that duty, it is often 
so difficult to foresee the effect of conduct on 
health that fault in bringing about disability must 
be clear in order to prevent the disability from 
resulting in discharge. The rule applies not only 
to the disability of a natural person but also, by 
analogy, to the dissolution of a legal person such 
as a corporation. However, it is seldom applicable 
to such cases in practice because the dissolution 
ordinarily must not be due to its financial 
inability (see Comment b to 8 261) and, since it 
must not be due to its own fault, it must not be 
within its control. If the disability exists at the 
time the contract is made, the rule stated in 8 
266(1) rather than that stated in § 261 controls, 
and this Section applies for the purpose of that 
rule as well. 


Illustrations: 

1. A contracts to employ B as his confiden- 
tial secretary for a year. B dies before the end of 
the year. B's duty to work for A is discharged, and 
B's estate is not liable to A for breach of contract. 


2. The facts being otherwise as stated in Il- 
lustration 1, A rather than B dies before the end 
of the year, and B takes other employment. B's 
duty to work for A is discharged, and B is not li- 
able to A's estate for breach of contract. 


3. A, a corporation, contracts to employ B as 
its secretary for five years. Within that time the 
state legislature enacts a law requiring the disso- 
lution of corporations engaged in A's business. 
On dissolution, A's duty to employ B is dis- 
charged, and A is not liable to B for breach of con- 
tract. See also 8 264. B may have a claim against 
A under the rule stated in 8 272(1). 


4. The facts being otherwise as in Illustra- 
tion 3, A's dissolution is voluntary or the result of 
insolvency. A's duty to employ B is not discharged, 


and A is liable to B for breach of contract. See 
Comment b and Illustration 3 to $ 261. Cf. Illus- 
tration 5 to § 319. 


5. A contracts with B to produce a play star- 
ring C, a famous actor, in B's theater on Decem- 
ber 16. Early in December, while the play is being 
performed elsewhere, C experiences a worsening 
throat condition and, although it does not pre- 
vent his performing, he is advised by his doctor 
to cancel his further performances and have a 
minor operation. On December 12, A notifies B 
that the December 16 performance of the play is 
cancelled for this reason. A's duty to produce thé 
play is discharged, and A is not liable to B for 
breach of contract. Compare Illustration 7 to 8 
261. 


b. Where particular person is necessary. The 
parties may effectively provide that a particular 
person is or is not necessary for performance. The 
agreement may, for example, require the obligor's 
personal service. Where, as is often the case, the 
agreement is silent on the subject, all the 
circumstances will be considered to determine 
whether the duty, as understood by the parties, 
sufficiently involves elements of personal service 
or discretion to require performance by a. 
particular person. In this connection, resort may 
be had to the rules laid down in Chapter 9, The 
Scope of Contractual Obligations, including those 
on usage and course of dealing (88 219-23). The 
question whether a duty requires performance by 
a particular person is essentially the same 
question that arises where a party seeks to 
delegate performance of his duty to another and 
is to be determined by the same criteria. See 8 
318 and Comment b to that Section. If an obligor 
can discharge his duty by the performance of 
another, his own disability will not discharge him. 


Illustrations: 

6. A contracts with B to cut a tract of stand- 
ing timber. A dies, and his estate refuses to com- 
plete performance. In the absence of special cir- 
cumstances showing that A's personal service or 
supervision is necessary to performance of his 
duty, A's duty to cut the timber is not discharged, 
and A's estate is liable to B for breach of contract. 


7. A and B make a contract under which A is 
to devote full time to prospecting for coal on B's 
land, and, if he is successful, B personally is to 
finance and manage a corporation for the exploi- 
tation of the coal. B is to pay A a salary and con- 
vey to him a one-quarter interest in any resulting 
corporation. A locates coal and is paid his salary, 
but B dies before he is able to finance and man- 
age a corporation to exploit it, and no such cor- 
poration is formed. Whether performance of B's 
duty to finance and manage a corporation became 
impracticable on B's death depends on whether 
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that duty, as understood by the parties, could only 
be performed by B himself. If the court concludes 
that it could, B's duty to convey an interest in any 
resulting corporation is discharged, and B's estate 
is not liable to A for breach of contract. A may have 
a claim against B under the rule stated in 8 272(1). 


8. A and B, a firm of architects, contract with 
C to design a building for C. It is understood by 
the parties that both A and B shall render services 
under the contract. A dies and B fails to complete 


performance. Both A's and B's duties to design 
the building are discharged, and neither A's es- 
tate nor B is liable to C for breach of contract. 


9. A and B, a firm of contractors doing an 
extensive business in many localities, contract 
with C to fill a tract of low land. A dies and B fails 
to complete performance. Neither A's nor B's duty 
to fill the land is discharged, and both A's estate 
and B are liable to C for breach of contract. 


§ 263. Destruction, Deterioration Or Failure To Come Into Existence Of 


Thing Necessary For Performance 


If the existence of a specific thing is necessary for the performance of a duty, 
its failure to come into existence, destruction, or such deterioration as makes 
performance impracticable is an event the non-occurrence of which was a basic 
assumption on which the contract was made. 


Comment: 


a. Rationale. This Section, like the preceding 
one, states a common specific instance for the 
application of the rule stated in 8 261. If, as both 
parties understand, the existence of a specific 
thing is necessary for the performance of a duty 
it is *a basic assumption on which the contract 
was made" that that thing will come into existence 
if it does not already exist and will remain in 
existence until the time for performance. 
Therefore, if its failure to come into existence or 
its destruction or deterioration makes 
performance impracticable, the obligor's duty to 
render that performance is discharged, subject to 
the qualifications stated in 8 261. Each party bears 
some of the risk that the transaction will not be 
carried out for such a reason. The rule does not 
apply, however, where an obligor merely happens 
to have at his disposal only one means of 
performance, which is destroyed, since the parties 
do not then make the contract on the basis of such 
an assumption. See Comment b to § 261. Nor does 
it apply if the language or the circumstances 
indicate the contrary. See Comment c to 8 261. If 
the parties contract on an erroneous assumption 
that a specific thing necessary for performance is 
then in existence, the rule stated in 8 266(1) rather 
than that stated in 8 261 controls, and this Section 
applies for the purpose of that rule as well. 


Illustrations: 

1. A contracts to sell and B to buy cloth. A 
expects to manufacture the cloth in his factory, 
but before he begins manufacture the factory is 
destroyed by fire without his fault. Although cloth 
meeting the contract description is available on 
the market, A refuses to buy and deliver it to B. 
A's duty to deliver the cloth is not discharged, and 
A is liable to B for breach of contract. See Illustra- 


tion 12 to 8 261; compare Illustration 7 to this 
Section. 


2. The facts being otherwise as stated in Il- 
lustration 1, A contracts to sell cloth to be manu- 
factured in the factory that is later destroyed. A's 
duty to deliver the cloth is discharged, and A is 
not liable to B for breach of contract. Cf. Ilustra- 
tion 13 to 8 261. 


3. A contracts with B to shingle the roof of 
B's house. When A has done part of the work, 
much of the house including the roof is destroyed 
by fire without his fault, so that he is unable to 
complete the work. A's duty to shingle the roof is 
discharged, and A is not liable to B for breach of 
contract. Compare Illustration 6 to 8 261. 


4. A contracts with B to build a house for B. 
When A has done part of the work, much of the 
structure is destroyed by fire without his fault. A 
refuses to finish building the house. A's duty to 
build the house is not discharged, and A is liable 
to B for breach of contract. 


5. A contracts to sell a specified machine to 
B for $10,000. Before A tenders the machine to 
B, a fire destroys it without A's fault. A's duty to 
deliver the machine is discharged (Uniform Com- 
mercial Code 8 2-613), and A is not liable for 
breach of contract. Compare Illustration 4 to 8 
267. 


b. When specific thing is necessary. The rule 
stated in this Section applies not only when the 
terms of the contract make the specific thing 
necessary, but also when, although the contract 
is silent, the parties understand that it is 
necessary. In proving such an understanding, 
prior negotiations may be used to show the 
meaning of a writing, even though it takes the 
form of a completely integrated agreement. See 


8 214(c). 
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Illustrations: 

6. A contracts with B to drive logs to B's mill 
during the following spring. Although the contract 
does not specify a particular stream, the parties 
know that there is only one stream down which 
the logs can be driven. An extraordinary drought 
dries that stream up during the time for perfor- 
mance. A's duty to drive the logs is discharged, 
and A is not liable to B for breach of contract. 


7. A, a farmer, contracts with B in the spring 
to sell a large quantity of beans to B during the 
following season. Although the contract does not 
state where the beans are to be grown, A owns 
but one tract of land, on which he has in the past 
raised beans, and both parties understand that 


the beans will be raised on this tract. A properly 
plants and cultivates beans on the tract in suffi- 
cient quantity to perform the contract, but an ex- 
traordinary flood destroys the crop. A delivers no 
beans to B. A's duty to deliver beans is discharged, 
and A is not liable to B for breach of contract. 
Compare Illustration i to this Section; Illustra- 
tion 12 to 8 261. 


8. The facts being otherwise as stated in Il- 
lustration 7, A and B have no common under- 
standing as to where the beans will be grown. A's 
duty to deliver beans is not discharged, and A is 
liable to B for breach of contract. Cf. Comment f 
to 8 261. 


8 264. Prevention By Governmental Regulation Or Order 
If the performance of a duty is made impracticable by having to comply with a 
domestic or foreign governmental regulation or order, that regulation or order 
is an event the non-occurrence of which was a basic assumption on which the 


contract was made. 


Comment: 

a. Rationale. This Section, like the two that 
precede it, states a specific instance for the 
application of the rule stated in 8 261. It is “a basic 
assumption on which the contract was made" 
that the law will not directly intervene to make 
performance impracticable when it is due. 
Therefore, if supervening governmental action 
prohibits a performance or imposes 
requirements that make it impracticable, the duty 
to render that performance is discharged, subject 
to the qualifications stated in § 261. The fact that 
it is still possible for a party to perform if he is 
willing to break the law and risk the consequences 
does not bar him from claiming discharge. The 
rule stated in this Section does not apply if the 
language or the circumstances indicate the 
contrary. With the trend toward greater 
governmental regulation, however, parties are 
increasingly aware of such risks, and a party may 
undertake a duty that is not discharged by such 
supervening governmental actions, as where 
governmental approval is required for his 
performance and he assumes the risk that 
approval will be denied (Illustration 3). Such an 
agreement is usually interpreted as one to pay 
damages if performance is prevented rather than 
one to render a performance in violation of law. 
See 88 180, 198. If the prohibition or prevention 
already exists at the time of the making of the 
contract, the rule stated in § 266(1) rather than 
that stated in § 261 controls, and this Section 
applies for the purpose of that rule as well. See 
Comment a to § 266. See also Chapter 8 on 


agreements unenforceable on grounds of public 
policy. The effect of a governmental regulation 
or order on a claim for breach is governed by the 
rules on discharge stated in Chapter 12. 


Illustrations: 

1. A sells land to B, who, as part of the con- 
tract, promises that the land shall not be built 
upon. The land is taken by eminent domain un- 
der statutory authority and a building is built on 
it. B’s duty not to build on the land is discharged, 
and B is not liable to A for breach of contract. 


2. A, a railroad, promises to give B annual 
passes for life, in consideration for a conveyance 
of land by B to A. After thirteen years, a statute is 
enacted forbidding railroads to grant such passes, 
and A refuses to give further passes to B. A’s duty 
to give passes is discharged, and A is not liable to 
B for breach of contract. B may have a claim 
against A under the rule stated in 8 272(1). 


3. A, a manufacturer of sewage treatment 
equipment, contracts to design and install a cen- 
tral sewage treatment plant, for which B, a devel- 
oper of a residential subdivision, contracts to pay. 
The parties understand that A must obtain the 
approval of the state Department of Health be- 
fore installation. A is unable to install the plant 
because the Department of Health disapproves 
the plans. If the court concludes, on the basis of 
A's experience and the absence of any limitation 
in the contract, that A assumed the risk that ap- 
proval would be denied, it will decide that A's duty 
to install the plant is not discharged and that A is 
liable to B for breach of contract. Cf. Illustration 
3 to 8 266. 
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4. A contracts with B to sell him a specific 
machine on a stated day, time being of the es- 
sence. C, by false allegations of ownership of the 
machine, induces a court to enjoin A from deliv- 
ering the machine. In spite of diligent efforts, A 
is unable to have the injunction dissolved in time 
to fulfill his contract with B. A's duty to deliver 
the machine is discharged, and A is not liable to 
B for breach of contract. The result would be dif- 
ferent if due to A's fault C had just grounds for 
obtaining the injunction, or if A, in breach of his 
duty of good faith and fair dealing (8 205), failed 
to use diligent efforts which could have secured 
its dissolution. See Comment d to § 261 and Il- 
lustration 11 to that section. 


5. A and B make a contract under which A is 
to employ B for a year. B is unable to complete 
his performance because he is arrested and im- 
prisoned for a burglary that he has committed. 
Because his inability was due to his own fault, B's 
duty to work for a year is not discharged, and B is 
liable to A for breach of contract. See Comment d 
to 8 261. 


b. Nature of regulation or order. Under the 
rule stated in this Section, the regulation or order 
may be domestic or foreign. It may emanate from 
any level of government and may be, for example, 
a municipal ordinance or an order of an 
administrative agency. Any governmental action 
is included and technical distinctions between 
*law," *regulation," *order" and the like are 
disregarded. It is not necessary that the 


regulation or order be valid, but a party who seeks 
to justify his non-performance under this Section 
must have observed the duty of good faith and 
fair dealing imposed by 8 205 in attempting, 
where appropriate, to avoid its application. The 
requirement is like that of Uniform Commercial 
Code 8 2-615, under which compliance in good 
faith is sufficient regardless of the validity of the 
regulation or order. See Comment 10 to Uniform 
Commercial Code 8 2-615. The regulation or order 
must directly affect a party's performance in such 
a way that it is impracticable for him both to 
comply with the regulation or order and to 
perform. Governmental action that has the 
indirect effect of making performance more 
burdensome by, for example, contributing to a 
scarcity of supply, is governed by the general rule 
stated in 8 261 and not by the specific rule stated 
in this Section. 


Illustration: 

6. A, a citizen of a foreign country, contracts 
with B to sell him the output of A's mill for one 
year. War breaks out, and A's government orders 
him to sell the output of his mill to it instead. A 
complies with the order in good faith and fails to 
deliver to B. A's duty to deliver his output to B is 
discharged, and A is not liable for breach of con- 
tract. The result does not depend on the legal va- 
lidity of the order. 


§ 265. Discharge By Supervening Frustration 
Where, after a contract is made, a party's principal purpose is substantially 
frustrated without his fault by the occurrence of an event the non-occurrence 
of which was a basic assumption on which the contract was made, his 
remaining duties to render performance are discharged, unless the language 
or the circumstances indicate the contrary. 


Comment: 

a. Rationale. This Section deals with the 
problem that arises when a change in 
circumstances makes one party's performance 
virtually worthless to the other, frustrating his 
purpose in making the contract. It is distinct 
from the problem of impracticability dealt with 
in the four preceding sections because there is 
no impediment to performance by either party. 
Although there has been no true failure of 
performance in the sense required for the 
application of the rule stated in 8 237, the impact 
on the party adversely affected will be similar. 
The rule stated in this Section sets out the 
requirements for the discharge of that party's 
duty. First, the purpose that is frustrated must 
have been a principal purpose of that party in 
making the contract. It is not enough that he had 


in mind some specific object without which he 
would not have made the contract. The object 
must be so completely the basis of the contract 
that, as both parties understand, without it the 
transaction would make little sense. Second, the 
frustration must be substantial. It is not enough 
that the transaction has become less profitable 
for the affected party or even that he will sustain 
a loss. The frustration must be so severe that it is 
not fairly to be regarded as within the risks that 
he assumed under the contract. Third, the non- 
occurrence of the frustrating event must have 
been a basic assumption on which the contract 
was made. This involves essentially the same 
sorts of determinations that are involved under 
the general rule on impracticability. See 
Comments b and c to $ 261. The foreseeability of 
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the event is here, as it is there, a factor in that 
determination, but the mere fact that the event 
was foreseeable does not compel the conclusion 
that its non-occurrence was not such a basic 
assumption. 


Illustrations: 

1. A and B make a contract under which B is 
to pay A $1,000 and is to have the use of A's win- 
dow on January 10 to view a parade that has been 
scheduled for that day. Because of the illness of 
an important official, the parade is cancelled. B 
refuses to use the window or pay the $1,000. B's 
duty to pay $1,000 is discharged, and B is not li- 
able to A for breach of contract. 


2. A contracts with B to print an advertise- 
ment in a souvenir program of an international 
yacht race, which has been scheduled by a yacht 
club, for a price of $10,000. The yacht club can- 
cels the race because of the outbreak of war. A 
has already printed the programs, but B refuses 
to pay the $10,000. B's duty to pay $10,000 is 
discharged, and B is not liable to A for breach of 
contract. A may have a claim under the rule stated 
in 8 272(1). 


3. A, who owns a hotel, and B, who owns a 
country club, make a contract under which A is 
to pay $1,000 a month and B is to make the club's 
membership privileges available to the guests in 
A's hotel free of charge to them. A's building is 
destroyed by fire without his fault, and A is un- 
able to remain in the hotel business. A refuses to 
make further monthly payments. A's duty to make 
monthly payments is discharged, and A is not li- 
able to B for breach of contract. 


4. A leases neon sign installations to B for 
three years to advertise and illuminate B's place 
of business. After one year, a government regula- 
tion prohibits the lighting of such signs. B refuses 
to make further payments of rent. B's duty to pay 
rent is discharged, and B is not liable to A for 
breach of contract. See Illustration 7. 


5. A contracts to sell and B to buy a machine, 
to be delivered to B in the United States. B, as A 
knows, intends to export the machine to a par- 
ticular country for resale. Before delivery to B, a 


government regulation prohibits export of the 
machine to that country. B refuses to take or pay 
for the machine. If B can reasonably make other 
disposition of the machine, even though at some 
loss, his principal purpose of putting the machine 
to commercial use is not substantially frustrated. 
B's duty to take and pay for the machine is not 
discharged, and B is liable to A for breach of con- 
tract. 


6. A leases a gasoline station to B. A change 
in traffic regulations so reduces B's business that 
he is unable to operate the station except at a sub- 
stantial loss. B refuses to make further payments 
of rent. If B can still operate the station, even 
though at such a loss, his principal purpose of 
operating a gasoline station is not substantially 
frustrated. B's duty to pay rent is not discharged, 
and B is liable to A for breach of contract. The 
result would be the same if substantial loss were 
caused instead by a government regulation ra- 
tioning gasoline or a termination of the franchise 
under which B obtained gasoline. 


b. Limitations on scope. The rule stated in this 
Section is subject to limitations similar to those 
stated in 8 261 with respect to impracticability. 
It applies only when the frustration is without 
the fault of the party who seeks to take advantage . 
of the rule, and it does not apply if the language 
or circumstances indicate the contrary. 
Frustration by circumstances existing at the time 
of the making of the contract rather than by 
supervening circumstances is governed by the 
similar rule stated in 8 266(2). 


Illustration: 

7. The facts being otherwise as in Illustra- 
tion 4, the government regulation provides for a 
procedure under which B can apply for an exemp- 
tion, but B, in breach of his duty of good faith and 
fair dealing (8 205), fails to make such an appli- 
cation. Unless it is found that such an applica- 
tion would have been unsuccessful, B's duty to 
pay rent is not discharged, and B is liable to A for 
breach of contract. Cf. Illustration 11 to 8 261; Il- 
lustration 3 to § 264. 
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§ 266. Existing Impracticability Or Frustration 

@) Where, at the time a contract is made, a party’s performance under it is 
impracticable without his fault because of a fact of which he has no reason to 
know and the non-existence of which is a basic assumption on which the 
contract is made, no duty to render that performance arises, unless the 
language or circumstances indicate the contrary. 

(2) Where, at the time a contract is made, a party’s principal purpose is 
substantially frustrated without his fault by a fact of which he has no reason to 
know and the non-existence of which is a basic assumption on which the 
contract is made, no duty of that party to render performance arises, unless 
the language or circumstances indicate the contrary. 


Comment: 

a. Relation to other rules. A party’s 
performance may be as easily affected by 
impracticability existing at the time the contract 
was made, because of some fact of which he was 
ignorant, as by supervening impracticability. 
Indeed, it is sometimes difficult to characterize a 
situation as involving either existing or changed 
circumstances, as, for example, where a judicial 
decision is handed down after the time that the 
contract was made giving an unanticipated 
interpretation to a statute enacted before that 
time. Cf. Illustration 3. The rules stated in this 
Section for cases of existing impracticability and 
frustration therefore parallel those for 
supervening impracticability and frustration (§§ 
261, 265). The rules stated in §§ 262-64 for 
determining when the non-occurrence of an 
event is a basic assumption on which a contract 
is made for the purpose of § 261 apply by analogy 
in determining when the non-existence of a fact 
is such a basic assumption for the purpose of this 
Section. There are two respects in which the rules 
stated in this Section differ from those applicable 
to supervening impracticability and frustration. 
First, under the rules stated in this Section, the 
affected party must have had no reason to know 
at the time the contract was made of the facts on 
which he later relies. Second, the effect of these 
rules is to prevent a duty from arising in the first 
place rather than to discharge a duty that has 
already arisen. Where a party has partly 
performed before discovery of the 
impracticability or frustration, he may claim 
relief including restitution under the rules stated 
in 88 240 and 370-77. See Illustration 5 and 8 
272(1). In many of the cases that come under this 
Section, relief based on the rules relating to 
mistake stated in Chapter 6 will also be 
appropriate. See Introductory Note to Chapter 
6. In that event, the party entitled to relief may, 
of course, choose the ground on which he will 
rely. In other cases that come under the rules 
stated in this Section, the rules on agreements 


unenforceable on grounds of public policy stated 
in Chapter 8 will also apply. To the extent that 
the latter bar relief for reasons based on public 
policy, they are controlling. 


Illustrations: 

1. A contracts to sell a specified machine to 
B for $10,000. At the time the contract is made, 
the machine has been destroyed by fire without 
A's fault but A has no reason to know this. Under 
the rule stated in Subsection (1) no duty arose 
under which A is to deliver the machine, and A is 
not liable to B for breach of contract. Cf. Ilustra- 
tion 7 to this Section and Illustration 5 to 8 263. 


2. A and B make a contract under which A is 
to sell B a house. B, an experienced real estate 
dealer, insists on the inclusion of a provision un- 
der which A is to procure a permit for its conver- 
sion into a two family dwelling. Two days earlier, 
a local zoning ordinance was enacted prohibiting 
such a conversion, but A has no reason to know 
this. A is unable to procure the permit. Under the 
rule stated in Subsection (1), no duty arose under 
which A is to procure the permit, and A is not li- 
able to B for breach of contract. See 8 264. 


3. A, in public bidding, is awarded a contract 
to build a hospital for the State. A makes a sub- 
contract with B for the installation of glass. Be- 
fore B begins performance, a court declares the 
contract between A and the State to be invalid 
because of departures, of which A had no reason 
to know, from administrative procedure required 
for public bidding. A notifies B that he will be 
unable to perform his contract with B. Under the 
rule stated in Subsection (1), no duty arose under 
which A is to perform his contract with B, and A 
is not liable to B for breach of contract. See 8 264. 
Cf. Illustration 3 to § 264. B may have a claim 
against A under the rule stated in 8 272(1). 


4. A, an engineering firm, contracts with B 
to lay water mains under a river. After diligent 
effort, A is unable to do the work, although other, 
more experienced firms could do it. Performance 
is not impracticable. A is under a duty to lay the 
mains, and A is liable to B for breach of contract. 
See Comment e to § 261. 
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5. A, an owner of land, and B, a builder, make 
a contract under which B is to take from A's land, 
at a stated rate per cubic yard, all the gravel and 
earth necessary for the construction of a bridge, 
an amount estimated to be 114,000 cubic yards. 
Much of the gravel and earth is below water level 
and cannot be removed by ordinary means, so 
that removal would require the use of special 
equipment at ten times the usual cost per cubic 
yard, but B has no reason to know this. After re- 
moving 50,000 yards, B discovers that this is the 
case for the remaining gravel and earth, and re- 
fuses to take or pay for it. Under the rule stated 
in Subsection (1), no duty arose under which B is 
to take or pay for the gravel, and B is not liable to 
A for breach of contract. A may have a claim 
against B under the rule stated in 8 272(1). 


6. A contracts to sell land to B for B's use as 
a health resort and milk farm. Two days earlier, a 
local zoning ordinance was enacted forbidding its 
use for this purpose, but B has no reason to know 
this. On discovery of the ordinance, B refuses to 
take or pay for the land. Under the rule stated in 
Subsection (2), no duty arose under which B is to 
take or pay for the land, and B is not liable to A 
for breach of contract. 


b. Contrary indication. As under the rules 
stated in 88 261 and 265, the language or 
circumstances may indicate that a party has 
assumed a greater obligation than that imposed 
on him under this Section. It is somewhat more 
usual for a party to undertake such an obligation 
with respect to existing facts than it is with 
respect to supervening events. A common and 
important instance occurs when a seller warrants 
specific goods against defects (Illustration 7). 
Whether a party has assumed such an obligation 
is a particularly troublesome question where the 
parties make a contract calling for technological 
development under a mistaken assumption that 
such development either is feasible under the 
existing state of the art or will become feasible as 
a result of a technological breakthrough 
(Illustrations 9 and 10). In such a case the court 
will determine whether the obligor took the risk 
that development might not be practicable bv 
looking at such factors as the history of the 
negotiations, the relative expertise and 
bargaining power of the parties, their respective 
roles with regard to plans and specifications, the 
nature of the performances and the state of 
technology in the industry. If the obligee has 
undertaken an obligation as to the accuracy and 
sufficiency of the plans and specifications, then 
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the consequences of their inaccuracy or 
insufficiency are governed by the rules stated in 
Chapter 10, Performance and Non-Performance. 


Illustrations: 

7. A contracts to sell a specified machine to 
B for $10,000, warranting its merchantability. At 
the time the contract is made, the machine is not 
merchantable because of an uncurable defect not 
due to the fault of A, but A has no reason to know 
this. Because of A's warranty, he is under a duty 
to deliver a merchantable machine in spite of the 
impracticability of doing so, and A is liable to B 
for breach of contract. 


8. A contracts with B to build a house on B's 
land according to plans furnished by A. Because 
of subsoil conditions, of which A has no reason 
to know, this cannot be done unless the land is 
drained at great expense. After the house is partly 
completed, it collapses because of these condi- 
tions, and A refuses to continue the work. The 
court may determine from all the circumstances, 
including the fact that A furnished the plans, that 
Ais under a duty to build the house in spite of the 
impracticability of doing so, and that A is liable 
to B for breach of contract. Compare Illustration 
4 to 8 263. : 


9. A contracts with B to develop, manufac- 
ture, and deliver a light weight electronic device 
according to A's own specifications by means of 
what both A and B understand will be a revolu- 
tionary technological breakthrough. No break- 
through occurs, and A is unable to deliver the 
device because it is not possible for any manu- 
facturer, under the state of the art, to keep the 
weight within the contract specifications. The 
court may determine from all the circumstances, 
including the facts that A furnished the specifi- 
cations and that the parties understand that A will 
achieve a breakthrough, that A is under a duty to 
deliver the device in spite of the impracticability 
of doing so, and that A is liable to B for breach of 
contract. 


10. A contracts with B to manufacture and 
deliver a light weight electronic device according 
to specifications furnished by B's engineers. It is 
not possible for any manufacturer to keep the 
weight within the contract specifications, but A 
has no reason to know this. A does not deliver the 
device. The court may determine from all the cir- 
cumstances, including the fact that B furnished 
the specifications, that A is under no duty to de- 
liver the device because of the impracticability of 
doing so and that A is not liable to B for breach of 
contract. 
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§ 267. Effect On Other Party's Duties Of A Failure Justified By Impractica- 


bility Or Frustration 


(1)A party's failure to render or to offer performance may, except as stated in 
Subsection (2), affect the other party's duties under the rules stated in 88 237 
and 238 even though the failure is justified under the rules stated in this 


Chapter. 


(2) The rule stated in Subsection (1) does not apply if the other party assumed 
the risk that he would have to perform despite such a failure. 


Comment: 

a. General rule. The rules stated in 88 237 and 
238 apply to any uncured material failure, 
whether or not it is a breach. They therefore apply 
even when a party's non-performance is justified 
because performance has not become due, his 
duty having been discharged or not having arisen 
on the ground of impracticability or frustration 
(88 261, 265, 266). Subsection (1) makes it clear 
that this is so, as a general rule. Its function in 
this Chapter is similar to that of 8 239(1) in 
Chapter 10, Performance and Non-Performance. 
See Comment a to 8 239. 


Illustrations: 

1. A contracts with B to paint a continuous 
mural around a room in B's house for $10,000. A 
dies after he has finished three of the four walls, 
and B refuses to pay A's estate anything. Although 
A's duty as to the fourth wall has been discharged, 
with the result that his performance never became 
due, his failure to render it nevertheless may af- 
fect B's duty under the rule stated in 8 237. Since 
his failure was material and cannot be cured, A's 
estate has no claim under the contract for the 
three painted walls. The estate may have a claim 
under the rule stated in 8 272(1). 


2. A, a school teacher, contracts with B to 
teach in B's school for a year. A is to work from 
September through May, with June, July and 
August as vacation, during which A's'duties are 
insignificant. B is to pay A monthly from Septem- 
ber through August. A dies at the beginning of 
June, and B refuses to pay A's salary for June, 
July or August. A's estate has a claim against B 
under the contract for the salary for those three 
months. Although A's duty as to the last three 
months has been discharged with the result that 
his performance as to those months never became 
due, his failure to render performance neverthe- 
less may affect B's duty under the rule stated in § 
237. But since his failure was not material, A's 
estate has a claim against B for the salary for those 
three months. 


b. Assumption of risk. The rule stated in 
Subsection (2) is similar to that of 8 239(2). 
Sometimes a party will undertake a greater 
obligation than that imposed by Subsection (1) 
and will assume the risk that he will have to carry 


out his side of the exchange even though it is not 
carried out on the other side. If he has assumed 
this greater risk, then conduct on the other side 
which would otherwise affect his duty under the 
rules stated in § 237 or 8 238 does not affect his 
duty. See Comment b to 8 239. 


Illustrations: 

3. A contracts with B to furnish bus service 
to students attending B's school during the school 
year, from September through May, for a stated 
sum payable monthly. In March the school is 
closed until further notice because of an epidemic. 
Although the school remains closed during April 
and May, A is required under the contract to re- 
main ready to resume performance. B refuses to 
pay A for April and May. Since in the circum- 
stances, including the requirement that A remain 
ready to resume performance, B assumed the risk 
that he would have to perform in spite of such 
non-performance by A, the rule stated in Subsec- 
tion (1) does not apply and A's failure to render 
performance does not affect B's duty under the 
rule stated in 8 237. A has a claim against B un- 
der the contract for the monthly sums for April 
and May. 


4. A, whois not a merchant, contracts to sell 
a specified machine to B fer $10,000 on 30 days 
credit. Before A tenders the machine to B, a fire 
destroys it without A's fault. Under Uniform Com- 
mercial Code 8 2-509(3), risk of loss does not pass 
to the buyer until tender if the seller is not a mer- 
chant. Since the risk of loss did not pass to B un- 
til tender, the rule stated in Subsection (1) applies 
and A's failure of performance may affect B's duty 
under the rule stated in § 237. Since his failure 
was material and cannot be cured, A has no claim 
against B under the contract. Compare Illustra- 
tion 5 to 8 263. 


5. The facts being otherwise as stated in Il- 
lustration 4, the machine is destroyed after A ten- 
ders it to B, but before B receives it. Since the risk 
of loss passed to B on tender, the rule stated in 
Subsection (1) does not apply, and A’s failure to 
render performance does not affect B’s duty un- 
der the rule stated in § 237. A has a claim against 
B under the contract, even though B does not re- 
ceive the machine. 
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6. A contracts to sell a house to B for $50,000 
in a state having the Uniform Vendor and Pur- 
chaser Risk Act. Under the Act, risk of loss does 
not pass to the buyer until there has been a trans- 
fer of either legal title or possession. Before A has 
transferred either the legal title to or the posses- 
sion of the house to B, a fire destroys it without 
A's fault. Since the risk of loss did not pass to B 
until transfer of title or possession, the rule stated 
in Subsection (1) applies, and A's failure to offer 
performance may affect B's duty under the rule 
stated in § 238. Since his failure was material and 
cannot be cured, A has no claim under the con- 
tract against B. 


7. The facts being otherwise as stated in Il- 
lustration 6, the house is destroyed after B has 
taken possession but before title has been trans- 
ferred. Since the risk of loss passed to B on trans- 
fer of possession, the rule stated in Subsection (1) 
does not apply, and A's failure to offer perfor- 
mance does not affect B's duty under the rule 
stated in 8 238. A has a claim against B for 
$50,000, even though B does not receive title to 
the house. 


§ 268. Effect On Other Party's Duties Of A Prospective Failure Justified By 


Impracticability Or Frustration 


(1) A party’s prospective failure of performance may, except as stated in 
Subsection (2), discharge the other party’s duties or allow him to suspend 
performance under the rules stated in 88 251(1) and 253(2) even though the 
failure would be justified under the rules stated in this Chapter. 
(2) The rule stated in Subsection (1) does not apply if the other party assumed 
the risk that he would have to perform in spite of such a failure. 


Comment: 

a. Relation to oiher rules. This Restatement 
adopts the principle "that a continuing sense of 
reliance and security that the promised 
performance will be forthcoming when due, is an 
important feature of the bargain." Comment 1 to 
Uniform Commercial Code 8 2-609; see 
Comment a to § 251. If there is reason to expect 
that a party will not perform as promised, the 
other party has the protection afforded by the 
rules stated in 88 250 and 253 if the first party 
has repudiated, and by the rule stated in 8 251 if 
reasonable grounds for insecurity have arisen 
with respect to the first party's future 
performance. However, those sections apply only 
if such prospective non-performance would 
amount to a breach. This Section applies when 
the prospective non-performance would not be a 
breach because of the rules on impracticability 
of performance or frustration of purpose stated 
inthis Chapter. Subsection (2) makes it clear that 
if the other party has assumed the risk that he 
will have to perform although he receives no 
return performance, his duties are not 
discharged. 

b. Statement or voluntary act. If a party 
properly states that he will not perform because 
of impracticability of his performance or 
frustration of his purpose, the other party cannot 
treat that statement as a repudiation under the 
rule stated in 8 250(a) because the threatened 
non-performance would not be a breach. It 
therefore gives him no claim for breach of 
contract. Nevertheless, under the rule stated in 
this Section it discharges his remaining duties to 


render the agreed exchange. The same rule. 
applies to a voluntary affirmative act that would 
otherwise be a repudiation under the rule stated 
in 8 250(b). The rules on nullification of a 
repudiation (8 256) and urging performance (8 
257) also apply to situations that come under this 
Section. 


Illustration: 

1. A, an impresario, contracts with B, a 
singer, for an engagement for three months be- 
ginning on January 1. On the preceding Novem- 
ber 30, B contracts pneumonia, and states to A 
that he will be unable to sing before February 1. 
A employs another singer to fill B's place. On 
January 1, B, having recovered, offers to perform 
but A refuses. Since B's statement would have 
been a repudiation under the rule stated in 8 250 
but for the operation of the rules on impractica- 
bility of performance stated in 88 261 and 262, 
A's duty to employ B is discharged, and A is not 
liable to B for breach of contract. Cf. Illustration 
2to8 242. 


c. Failure to give assurances. If reasonable 
grounds arise to believe that a party will not 
perform because of impracticability of his 
performance or frustration of his purpose, the 
other party cannot demand assurances and treat 
a failure to give them as a repudiation under the 
rule stated in 8 251, because the prospective non- 
performance would not be a breach. It therefore 
gives him no claim for breach of contract. 
Nevertheless, under the rule stated in this 
Section, he may in a proper case suspend his own 
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performance and treat a failure to give assurance 
as discharging any remaining duties that he has 
to render the agreed exchange. 


Illustrations: 

2. A, an impresario, contracts with B, a 
singer, for an engagement for three months be- 
ginning on January 1. On the preceding Novem- 
ber 30, B contracts pneumonia, and A is advised 
by competent medical authority that B will not 
be able to sing before February 1. A reasonably 
demands assurances of due performance by B. B 
ignores the demand, and A employs another 
singer to fill B’s place. On January 1, B, having 
recovered, offers to perform, but A refuses. Since 
B’s failure to furnish assurance of due perfor- 
mance would have been a repudiation under the 
rule stated in § 251 but for the operation of the 
rules on impracticability of performance stated 
in 88 261 and 262, A's duty to employ B is dis- 


charged, and A is not liable to B for breach of con- 
tract. 


3. A contracts to sell land to B, title to be con- 
veyed one year from the date of the contract. B 
then learns from reliable sources that the state 
plans to condemn the land for a highway before 
that time and reasonably demands assurance of 
due performance by A. A ignores the demand, and 
B acquires other land as a substitute for that 
which A contracted to convey. The state then 
abandons its plans to build the highway and A 
tenders the deed one year from the date of the 
contract. B refuses to perform. Since A's failure 
to furnish assurance of due performance would 
have been a repudiation under the rule stated in 
8251 but for the operation ofthe rules on imprac- 
ticability of performance stated in 88 261 and 264, 
B's duty to take and pay for the land is discharged, 
and B is not liable to A for breach of contract. 


8 269. Temporary Impracticability Or Frustration 
Impracticability of performance or frustration of purpose tbat is only 
temporary suspends the obligor's duty to perform while the impracticability 
or frustration exists but does not discharge his duty or prevent it from arising 
unless his performance after the cessation of the impracticability or frustration 
would be materially more burdensome than had there been no impracticability 


or frustration. 


Comment: 


a. Rationale. Impracticability of performance 
or frustration of purpose may be only temporary. 
While it lasts, the affected party's duty is at least 
suspended. When the circumstances giving rise 
to the impracticability or frustration cease to 
exist, he must then perform. He is usually 
expected to perform in full and is entitled to an 
appropriate extension of time for performance. 
When the delay has made full performance 
impracticable, the rules stated in 8 270 for partial 
impracticability and in § 272(2) on supplying a 
term apply. In some cases, however, delay will 
make his performance materially more 
burdensome for him than had there been no 
impracticability or frustration, and when it 
appears that this will be so, his duty is discharged 
and not merely suspended. In applying the 
standard of materiality, a court will consider 
whether the delay has seriously upset the 
allocation of risks under the agreement of the 
parties. The rule stated in this Section is, of 
course, subject to contrary agreement. It applies 
only to the duty of the party adversely affected 
by the impracticability or frustration; the effect 
on the duty ofthe other party, as to a performance 
to be exchanged under an exchange of promises, 
is governed by the rules stated in 88 267, 268, 
237 and 238. Compare Illustration 2 to 8 242. 
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Illustrations: 

1. A contracts with B to build an electric 
power plant, completion to be within two years, 
for $10,000,000. Before the commencement of 
performance, a shortage of materials due to a sud- 
den outbreak of war makes it temporarily imprac- 
ticable for A to perform. A's duty is suspended 
until it is no longer impracticable for him to ob- 
tain materials, and he is then under a duty to per- 
form with an appropriate extension of time, un- 
less B's duty to pay is discharged by the delay 
under the rules stated in 88 237 and 267. How- 
ever, if circumstances including increased prices 
then make it materially more burdensome for A 
to perform, A's duty to build the plant is dis- 
charged regardless of whether B's duty would oth- 
erwise be discharged by the delay. 


2. On July 5, A charters his vessel to B for a 
voyage from New York to Liverpool, contracting 
that the vessel shall be ready for loading July 10. 
On July 8, the government requisitions the ves- 
sel for the stated period of a week, returning the 
vessel to A in New York on July 15. A's duty to 
have the vessel ready is suspended until July 15 
and he is then under a duty to perform with an 
appropriate extension of time, unless B's duty to 
pay is then discharged by the delay under the rules 
stated in 88 237 and 267. However, if circum- 
stances including his other contracts then make 
it materially more burdensome for A to perform, 
A's duty is discharged regardless of whether B's 
duty would otherwise be discharged by the delay. 
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§ 270. Partial Impracticability 


Where only part of an obligor’s performance is impracticable, his duty to 
render the remaining part is unaffected if 

(a) it is still practicable for him to render performance that is substantial, 
taking account of any reasonable substitute performance that he is under a 


duty to render; or 


(b) the obligee, within a reasonable time, agrees to render any remaining 
performance in full and to allow the obligor to retain any performance that 


has already been rendered. 


Comment: 

a. Relation to other rules. An obligor’s 
performance may be impracticable only in part. 
(If impracticability as to part makes his 
performance of the rest so much more 
burdensome that it is also impracticable, then the 
entire performance is impracticable and the rules 
stated in §§ 261 and 266 apply.) If he has done 
all that is practicable, he may have a claim for 
relief including restitution under the rules stated 
in §§ 240 and 370-77. See § 272(1) and Comment 
a. If, however, further performance is practicable, 
it may be possible to salvage at least some of the 
unexecuted part of the agreement. This Section 
states rules for two situations in which it is 
relatively easy to do this because the obligee has 
already performed in full, or is willing to do so, 
or can be required to do so. In more complex 
situations where the obligee’s duty to perform 
must be adjusted to avoid injustice, a court may 
nevertheless salvage some of the agreement by 
supplying a term under the rule stated in § 
272(2). Analogous problems involving frustration 
of purpose are also dealt with in 8 272(2). 

b. Substantial performance practicable. If the 
part of the obligor's performance that is 
impracticable is so minor that it is still practicable 
for him to render substantial performance, his 
duty to do so is unaffected. Whether his 
performance would be substantial depends on the 
impact on the reasonable expectations of the 
obligee, who either has performed in full or 
remains liable to perform in full (8 237). Two 
means of reducing this impact are significant. 
First, if the obligor can render a reasonable 
substitute performance in place of the 
impracticable part, he must do so under his duty 
of good faith in performance (8 205), and that 
substitute performance will be considered in 
determining whether his performance would be 
substantial. Second, if the obligee has a claim in 
restitution against the obligor under the rules 
stated in 8 272(1), on the ground that the obligor 
will otherwise receive a performance from the 
obligee for which he has not rendered the agreed 
exchange in full, the adequacy of this claim as 


compensation for the obligee must also be 
considered in determining whether the obligor's 
performance would be substantial. In the 
common case where performances are to be 
exchanged under an exchange of promises, 
performance would be substantial if the failure 
of performance would not be material. See 
Comment d to 8 237. Both parties then remain 
bound to complete the exchange, subject to 
discharge of the duty to perform the 
impracticable part and a compensating claim for 
restitution. 


Illustrations: 

1. A contracts to build a supermarket for B 
for $250,000. Included in the plans are numer- 
ous lighted signs, including one next to an adja- 
cent highway. Before A begins performance, a lo- 
cal ordinance prohibits the installation of this 
sign. Since A's failure to install it would not be 
material, his performance would be substantial, 
and A's duty to build the rest of the supermarket 
is unaffected. B is still under a duty to pay 
$250,000, subject to a claim under the rule stated 
in 8 272(1) based on A's failure to build the sign 
for which he has been paid. 


2. A contracts with B to deliver all of B's re- 
quirements of milk during the following year at 
B's loading platform at 200 Lincoln Street. Be- 
fore A begins performance, the loading platform 
is accidentally destroyed by fire, but B has an 
equally suitable platform across the street at 201 
Lincoln Street. Neither A's nor B's duties are af- 
fected, except that A is to deliver and B is to ac- 
cept milk at 201 Lincoln Street. 


3. A contracts to sell and B to buy a quantity 
of wheat “f.o.b. Kosmos Steamer at Seattle." Be- 
fore delivery, an outbreak of war makes Kosmos 
line ships unavailable at Seattle, but delivery on 
that line’s loading dock remains possible and is a 
commercially reasonable substitute. Neither A’s 
nor B’s duties are affected, except that A is to de- 
liver and B is to accept wheat at the Kosmos line’s 
loading dock. B may have a claim under the rules 
stated in § 272(1) based on A’s failure to load the 
wheat for which he has been paid. 
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c. Agreement. Even if it is not practicable to 
render substantial performance, the obligee may 
salvage the agreement under the rule stated in 
Subsection (b). If he assures the obligor that the 
latter will receive in full the performance that he 
originally expected from the obligee, the obligor 
must render the rest of his performance. The 
obligee can make a legally binding commitment 
of this kind by agreeing (cf. § 3) to render to the 
obligor any remaining performance and to allow 
the obligor to retain any performance that has 
already been rendered. See §§ 18, 19, 89. When 
performances are to be exchanged under an 
exchange of promises, and the obligor’s non- 
performance will be a material failure, such 
agreement will prevent the discharge of the 
obligee’s duties (§§ 237, 238) and the consequent 
discharge of the obligor’s duties, and the 
agreement will be salvaged. It will also bar any 


claim for restitution with respect to the obligor’s 
non-performance. See Comment b. Under an 
exchange of any type, such agreement will bar a 
claim by the obligee for restitution with respect 
to any performance that he has already rendered. 


Illustration: 

4. A contracts with B to service seven differ- 
ent areas at B's airport for a lump sum. Before 
performance is to begin, a government regulation 
forbids the servicing of one of the areas, discharg- 
ing A's duty as to that area under the rules stated 
in 88 261 and 264. Under $ 267(1), A's non-per- 
formance would operate as a failure of perfor- 
mance for the purpose of the rule stated in 8 237, 
and B's remaining duties would be discharged. 
If, however, B within a reasonable time agrees to 
pay A the lump sum in full, B's remaining duties 
are not discharged and A's duty to service the 
other six areas is unaffected. 


§ 271. Impracticability As Excuse For Non-Occurrence Of A Condition 
Impracticability excuses the non-occurrence of a condition if the occurrence 
of the condition is not a material part of the agreed exchange and forfeiture 


would otherwise result. 


Comment: 

a. Relation to other rules. This is one of several 
sections in this Restatement that serve to avoid 
the forfeiture that might otherwise result from 
the non-occurrence of a condition. Under the rule 
stated in 8 227(1), when it is doubtful whether or 
not an agreement makes an event a condition of 
an obligor's duty, an interpretation that it does 
not do so is generally preferred if this will reduce 
the obligee's risk of forfeiture (see Comment b to 
§ 227). Under the rule stated in 8 229, even if the 
parties do make an event a condition in spite of 
the risk of forfeiture, the non-occurrence of the 
condition may still be excused if actual forfeiture 
would otherwise result, but only if the forfeiture 
would be extreme. Under the rule stated in this 
Section, if the non-occurrence ofthe condition is 
the result of impracticability, it is excused if 
forfeiture, even if not extreme, would otherwise 
result. The impracticability must, of course, be 
such as would suffice to discharge a duty or 
prevent it from arising. See 88 261, 262, 263, 264, 
266(1). Here, as in 88 227 and 229, “forfeiture” 
is used to refer to the denial of compensation that 
results when the obligee loses his right to the 
agreed exchange, after he has relied substantially 
on the expectation of that exchange, as by 
preparation or performance. See Comment b to 
8 227 and Comment b to § 229. 


Illustrations: 

1. A contracts with B to repair B's building 
for $20,000, payment to be made "on the satis- 
faction of C, B's architect, and the issuance of his 
certificate." A properly makes the repairs, but C 
dies before he is able to give a certificate. Since 
presentation of the architect's certificate is not a 
material part of the agreed exchange and forfei- 
ture would otherwise result, the occurrence of the 
condition is excused, and A has a claim against B 
for $20,000. Cf. Illustration 3 to 8 225. 


2. A, an insurance company, issues to B a 
policy of accidental injury insurance which pro- 
vides that notice within 14 days of an accident is 
a condition of A's duty. B is injured as a result of 
an accident covered by the policy but is so men- 
tally deranged that he is unable to give notice for 
20 days. B gives notice as soon as he is able. Since 
the giving of notice within 14 days is not a mate- 
rial part of the agreed exchange, and forfeiture 
would otherwise result, the non-occurrence ofthe 
condition is excused and B has a claim against A 
under the policy. 


b. Limitation on scope. The rule of this 
Section, like that of 8 229, applies only where 
occurrence of the condition was not a material 
part of the agreed exchange. See 8 84 and 
Comment c to 8 229. If the occurrence of the 
condition is impracticable only in part, its non- 
occurrence is, of course, excused only to that 
extent. 
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Illustration: 

3. A, an insurance company, issues to B a 
policy of whole life insurance making it a condi- 
tion of A's duty that premiums be paid annually. 
Bisimprisoned in a foreign country for five years, 
and is unable to pay the premiums during that 
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time. On his release, he tenders the overdue pre- 
miums, but A refuses to accept them. Since the 
annual payment of premiums is a material part 
of the agreed exchange, its non-occurrence is not 
excused because of impracticability even though 
forfeiture will result. B has no claim against A. 


(1) In any case governed by the rules stated in this Chapter, either party may 
have a claim for relief including restitution under the rules stated in $8 240 


and 377. 


(2) In any case governed by the rules stated in this Chapter, if those rules 
together with the rules stated in Chapter 16 will not avoid injustice, the court 
may grant relief on such terms as justice requires including protection of the 


parties' reliance interests. 


Comment: 

a. Mitigating doctrines. Because the rules 
stated in this Chapter might otherwise appear to 
have the harsh effect of denying either party any 
recovery following the discharge of one party's 
duty based on impracticability or frustration, this 
Section makes it clear that several mitigating 
doctrines may be used to allow at least some 
recovery in a proper case. Subsection (1) speaks 
to claims for relief such as that provided by the 
rule on part performances as agreed equivalents 
stated in § 240 and those on restitution and other 
relief stated in 8 377. Subsection (2) speaks to 
supplying a term to avoid injustice. 

b. Relief including restitution. A party whose 
duty has never arisen or has been discharged 
because of impracticability of performance or 
frustration of purpose may already have rendered 
some of his own performance or received some 
ofthe other party's performance or both. In some 
cases the party who has performed is entitled to 
recovery for what he has done under the rule on 
part performances as agreed equivalents (8 240). 
See Illustration 8 to 8 240. Even where this is 
not so, it will generally be appropriate to allow 
him a claim for restitution to the extent that his 
performance has benefited the other. Such 
claims, whether for restitution in kind or for the 
equivalent in money, are governed by the rules 
stated in Chapter 16. In a proper case recovery 
may go beyond mere restitution and include 
elements of reliance by the claimant even though 
they have not benefited the other party. See 8 377. 
Special mention has been made of the possibility 
of such claims in those illustrations in the present 
Chapter in which the facts make it likely that one 
party's performance has benefited the other 
(Illustrations 3 and 7 to 8 262, Illustration 2 to § 
264, Illustration 2 to 8 265, Illustration 1 to § 
267). In appropriate circumstances such claims 


might be allowed in other illustrations as well. 
The rule stated in Subsection (1) is, of course, 
subject to the agreement of the parties and does 
not apply if a contrary intention is manifested. 
c. Supplying a term to avoid injustice. Under 
the rule stated in 8 204, when the parties have 
not agreed with respect to a term that is essential 
to a determination of their rights and duties, the ` 
court will supply a term that is reasonable in the 
circumstances. Since it is the rationale of this 
Chapter that, in a case of impracticability or 
frustration, the contract does not cover the case 
that has arisen, the court's function can be viewed 
generally as that set out in 8 204 of supplying a 
term to deal with that omitted case. See 
Introductory Note to this Chapter. Ordinarily the 
rules stated in this Chapter, coupled with those 
stated in Chapter 16, will be adequate to allow 
the court to arrive at a just result (Subsection (1)). 
In some instances, however, these rules will not 
suffice to avoid injustice. A particularly 
significant example occurs where the just 
solution is to "sever" the agreement and require 
that some unexecuted part of it be performed on 
both sides, rather than to relieve both parties of 
all oftheir duties. This situation differs from that 
envisioned in 8 240, under which the court 
merely allows recovery at the contract rate for 
performance that has already been rendered. The 
question under this Section is whether the court 
can salvage a part of the agreement that is still 
executory on both sides. See Illustrations 1, 2, 3 
and 4. The rule stated in Subsection (2) makes it 
clear that it can do so by supplying a term which 
is reasonable in the circumstances when the rules 
stated in this Chapter together with those stated 
in Chapter 16 will not avoid injustice. The rule 
operates in other situations as well and may, for 
example, be invoked to require an obligor to 
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prorate among several obligees that part of his 
performance that remains practicable. See 
Illustration 5. 


Illustrations: 

1. A contracts with B to work for him for one 
year for $60,000. Illness prevents A from work- 
ing for the first eleven months, and he refuses to 
work for the twelfth month although B manifests 
his assent to paying him $5,000. Under the rule 
stated in 8 270, only a manifestation of assent to 
payment of $60,000, B's remaining performance 
in full, would prevent the discharge of A's duty to 
work for the twelfth month. If, however, the court 
decides that this rule will not avoid injustice, it 
may supply a term, if reasonable, under which A 
is to work for the twelfth month in return for B's 
payment of $5,000. A would then be liable to B 
for breach of contract. 


2. A contracts with B to service seven differ- 
ent areas at B's airport at prices that are stated 
separately for each area. Before performance is 
to begin, a government regulation forbids the ser- 
vicing of one of the areas. A does not service that 
area, but offers to service the other six areas in 
return for the stated prices. B refuses to allow A 
to do so. Under 8 267(1), A's non-performance 
would operate as a failure of performance for the 
purpose of the rule stated in 8 237, and B's re- 
maining duties would be discharged. If, however, 
the court decides that this rule will not avoid in- 
justice, it may supply a term, if reasonable, un- 
der which B is to accept A's servicing of the other 
areas and pay the stated prices. B would then be 
liable to A for breach of contract. 


3. A contracts to sell and B to buy A's ac- 
counting business for a specified sum. A agrees 
to remain active in the business for two years 
during which B agrees to pay A an additional 
specified sum. After transferring the business to 
B and receiving a down payment, A dies. B offers 
to transfer the business to A's estate, refuses to 
pay the balance due, and demands the return of 
his down payment. Under the rule stated in 8 
267(1), not remaining active in the business would 
operate as a failure of performance for the pur- 
pose of the rule stated in 8 237, and B's remain- 
ing duties would be discharged. If, however, the 
court decides that this rule will not avoid injus- 
tice, it may supply a term, if reasonable, under 
which B is to keep and pay for the business, but 
both parties' duties with respect to the two-year 
period are discharged. B would then be liable to 
A's estate for breach of contract. 


4. A, an inventor, makes a contract with B, a 
manufacturer of washing machines, giving B the 
exclusive right to use a transmission on which A 
holds a patent that has 14 years to run. In return, 
B agrees to pay A royalties, the minimum annual 
payment to be $10,000. As the result of an out- 
break of war, the government prohibits the manu- 
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facture of washing machines for a two-year pe- 
riod, frustrating B's purpose during that time. 
When B refuses to pay royalties for the two-year 
period, A notifies B that B no longer has the ex- 
clusive right to the transmission. Under the rule 
stated in 8 269, B's duty is suspended until the 
manufacture of washing machines is no longer 
prohibited, and if circumstances, including other 
contractual commitments, do not make it mate- 
rially more burdensome for B to perform after the 
suspension of payments, B's duty to pay is not 
thereby discharged. Nevertheless, under 8 267(1), 
a failure by B to pay royalties for a period of two 
years would operate as a failure of performance 
for the purpose of the rule stated in § 237, and 
A's remaining duties would be discharged. If, 
however, the court decides that this rule will not 
avoid injustice, it may supply a term, if reason- 
able, under which A is to give B the exclusive right 
to use his patented transmission for the remain- 
der of the life of the patent, after the two-year 
period, in return for B's payment of the agreed 
royalties during that time. A would then be liable 
to B for breach of contract. 


5. By two separate contracts, A agrees to sell 
and B and C to buy identical quantities of peaches 
grown in A's orchard. Although A has no contract 
with D, he regularly sells D the same quantity. 
An unusual drought prevents A from growing 
more than one third the total amount required 
by B, C and D. A delivers all of the peaches to D, 
although both B and C manifest assent to paying 
Afor what he can deliver. Because the rules stated 
in this Chapter will not avoid injustice, the court 
will, under Uniform Commercial Code 8 2-615(b), 
supply a term under which A must allocate the 
peaches fairly and reasonably between B and C 
but may at his option include his regular customer 
D. A is liable to B and C for breach of contract for 
failure so to allocate the peaches. 


6. A, the owner of an opera company that is 
heavily in debt, transfers half of its stock to B, who 
promises to manage the company. B is to have 
the right to sell the stock only if through his man- 
agement the debt is paid off. After seven years, 
during which B is able to pay off only 15 per cent 
of the debt, the opera house is accidentally de- 
stroyed by fire. The insurance proceeds are used 
to pay off the debt, leaving a balance in the trea- 
sury, and the opera house is not rebuilt, prevent- 
ing the occurrence of the condition of B's right to 
sell his stock. A seeks an accounting for the stock 
transferred to B. Under the rule stated in 8 271, 
the non-occurrence of the condition is not excused 
because its occurrence is a material part of the 
agreed exchange. If, however, the court decides 
that this rule will not avoid injustice, it may sup- 
ply a term, under which B is entitled to a reason- 
able compensation for his services, giving due 
regard to the terms of the contract. 
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Chapter 12. Discharge By Assent Or Alteration 


Introductory Note 


This Chapter is concerned mainly with the discharge of duties by assent of the obligee. The word “duty,” 
when used in this Chapter without qualifying words, refers not only to contract duties but to other duties as 
well, and it includes a duty to pay damages for breach of contract or for a tort. It refers to duties that are undisputed 
as well as those that are disputed, to duties that are liquidated as well as unliquidated, and to duties that are 
matured as well as unmatured. 

Discharge of a duty extinguishes the obligor's duty and terminates the obligee's correlative right and any 
claim based on that right. Discharge of a duty to pay damages for breach of contract terminates the correlative 
right including any right to specific performance or other equitable relief. However, discharge of a duty of 
performance does not of itself extinguish a duty to pay damages for breach or a duty to make restitution. 

Courts have generally required consideration or a substitute for consideration to support a discharge by the 
obligee's assent, even if the discharge is immediate and involves no promise to discharge. Topic 1 deals with this 
general requirement and the exceptions to it. Topic 2 states rules for substituted performance, substituted 
contract, accord and account stated. In all but the last of these the obligee receives a substituted performance or 
promise in satisfaction of the duty, and this furnishes the consideration for the discharge. Topic 3 states rules 
for rescission, release and covenant not to sue. Here the consideration for the discharge is something other than 
a substitute performance or promise. Topic 4 deals with discharge of a duty by the obligee's alteration of a 
writing. 

Other methods of discharge. Other Chapters of this Restatement deal with other methods of discharge of 
contract duties. These include: discharge by performance in full (88 235, 258-60), discharge on grounds of 
impracticability or frustration (88 261, 265), discharge by non-occurrence of a condition or the occurrence of a 
similar event (88 224, 230), discharge by assignment of the correlative right (8 317), discharge by the union of a 
right and duty in the same party (Comment a to § 9), and discharge by exercise of a power of avoidance (8 7) on 
grounds of lack of capacity (88 14-16), mistake (88 152, 153), misrepresentation (8 164), a fiduciary relation (8 
173), duress (8 175) or undue influence (8 177). Contract provisions giving a power of termination to one or both 
parties may pose questions of consideration (8 77) or interpretation (Chapter 9) that are dealt with in connection 
with those topics. 

Other methods of discharge are beyond the scope of this Restatement. A duty may, for example, be discharged 
by the running of a statute of limitations or by the operation of the bankruptcy laws and the duty of a surety may 
be discharged under the laws of suretyship. See Restatement of Security ch. 5. (But see Chapter 13 of this 
Restatement as to discharge of joint and several promisors.) A duty may be discharged by merger or bar resulting 
from a judgment or an arbitral award. As to judgments, see Restatement, Second, Judgments 88 18, 19. 


Topic 1. The Requirement Of Consideration 


Introductory Note 

An obligee's assent to discharge a duty that he is owed may take the form of a promise to discharge that duty 
in the future or of a present discharge. A promise to discharge the duty must, like any other promise, be supported 
by consideration or one of its substitutes in order to be enforceable. The common law carried over this requirement 
to a present discharge, even though it involved no promise. Such a discharge was not effective unless supported 
by consideration or one of its substitutes. This requirement is stated in 8 273. It applies to the traditional 
transactions dealt with in Topics 2 and 3, including discharge by substituted performance or contract, accord, 
agreement of rescission, release and contract not to sue. It also applies to transactions involving discharge that 
do not take one of these traditional forms. 

The wisdom of applying to a present discharge the rules developed for the enforceability of promises has 
been questioned, however, particularly since the seal has been deprived of its effect in most states. Exceptions 
have developed judicially and these are supplemented by statutes in some states. Rules stating these exceptions 
are also collected in this Topic. Section 274 deals with cancellation, destruction or surrender, an exception 
applicable to writings that are symbolic or evidentiary of the duty discharged. Sections 275 and 276 deal with 
assent to discharge duties of return performance and duties to transfer property, two exceptions derived by 
analogy from the law relating to gifts of tangible property. Section 277 deals with the renunciation of a duty to 
pay damages for a breach of contract, an exception that is based in part on the Uniform Commercial Code. 

Any transaction involving discharge by the obligee's assent, however, is subject to the general rules on 
effectiveness of assent that are set out in this Restatement. Even if the rule stated in 8 273 does not apply, the 
obligee can set up any of the other defenses generally available to a promisor, such as those based on lack of 
capacity, mistake, misrepresentation, duress, unconscionability, public policy or the Statute of Frauds. 
Furthermore, the power of the obligee, even with the assent of the obligor, to vary a duty to an intended beneficiary 


is limited by the rule stated in § 311. 
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§ 273. Requirement Of Consideration Or A Substitute 
Except as stated in §§ 274-77, an obligee’s manifestation of assent to a discharge 


is not effective unless E 
(a) itis made for consideration, 


(b) it is made in circumstances in which a promise would be enforceable 


without consideration, or 


(c) it has induced such action or forbearance as would make a promise 


enforceable. 


Comment: 

a. Rationale. This Section states the 
traditional requirement of consideration or one 
of its substitutes in order that the obligee's assent 
to even a present discharge be effective. The 
requirement is analogous to that of consideration 
or some substitute in order that even a present 
transfer of a right by assignment be irrevocable 
(8 332). Subject to some exceptions, a gratuitous 
discharge is not effective, just as a gratuitous 
promise is not enforceable and a gratuitous 
assignment is not irrevocable. The use of words 
suggesting present transfer, such as those of gift 
or of assignment, does not affect the result. See 
Illustration 1. 


Illustration: 

1. A, whom B owes $1,000 for goods deliv- 
ered, gives B a signed writing that states, ^I hereby 
irrevocably give, transfer, assign and release my 
right to the $1,000 that you owe me." B's debt is 
not discharged. Compare 8 284 with 8 332(1)(a). 


b. Consideration and its substitutes. For 
centuries the seal was used to make a discharge 
of a duty effective, and in a few states the 
legislation that has generally deprived the seal 
of its effect makes an exception for executed 
transactions such as releases. See Reporter's Note 
to Introductory Note, Topic 3, Chapter 4. In a 
few other states legislation makes a signed 
writing a substitute for a seal in this respect. 


Today, however, the requirement stated in this 
Section is usually satisfied by consideration. The 
rules on consideration that apply generally to the 
enforceability of promises apply here. These 
include those set out in Topic 2 of Chapter 4 for 
situations where a promise is enforceable without 
consideration. A transaction need not follow one 
of the traditional forms set out in Topics 4 and 5 
in order to be effective. Furthermore, a discharge 
that is originally ineffective may become effective 
if it has induced such action or forbearance as 
would make a promise enforceable (8 90). See 
Illustration 2. The rule stated in this Section does 
not preclude the discharge of a duty by means of 
a gift of tangible property. See Illustration 3. 


Illustrations: 


2. A pays B $1,000 in return for B's promise 
to paint a landscape for A. Before B is to begin, A 
says, "I don't want the painting, but you can keep 
the $1,000." B relies on A's statement by making 
conflicting commitments to do other work. B's 
duty to A is discharged. Compare 8 275. 


3. A contracts to sell to B a particular ma- 
chine that B has in his possession as bailee in re- 
turn for B's promise to pay $1,000. Before B pays 
the $1,000, A says, "You can keep the machine as 
a gift." Since A has made an effective gift of the 
machine to B, B's duty to pay for it is discharged. 
Compare 8 276. 


§ 274. Cancellation, Destruction Or Surrender Of A Writing 
An obligee's cancellation, destruction or surrender to the obligor of a writing 
of a type customarily accepted as a symbol or as evidence of his right discharges 
without consideration the obligor's duty if it is done with the manifested 


intention to discharge it. 


Comment: 

a. Rationale. A duty under a formal contract 
(8 6) hastraditionally been regarded as so bound 
up in the writing embodying it that it will not 
survive the document’s cancellation, destruction 
or surrender if that act is done by the obligee 
with a manifested intention to discharge the 


duty. With the decline of the seal and the 
increased use of other writings, these methods of 
discharge have been extended to writings that are 
symbolic or evidentiary of the duties that they 
embody. Cancellation, destruction or surrender 
of such a writing is regarded as an appropriate - 
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formality to show the offeree's serious intent to 
discharge the duty that it represents. Whether a 
particular type of writing is symbolic or 
evidentiary under this Section is the same 
question as is raised under 8 332(1)(b) relating 
tothe revocability of a gratuitous assignment. See 
Comments c and d to 8 332; cf. Uniform 
Commercial Code 8 9-105(1)(i). In the case of 
such a writing, the rule stated in this Section is 
available in addition to the other methods of 
discharge. Cancellation requires such mutilation 
by defacing or obliterating the writing, by tearing 
off signatures or by such other methods as 
manifest an intention that the writing be no 
longer legally effective. It may be partial as well 
as total. Surrender to the obligee includes 
surrender to someone in his behalf. A court 
decreeing that a third person has no enforceable 
rights under a document in his possession may 
order him to surrender it to prevent its possible 
wrongful use. The rule stated in this Section then 


applies. In the case of negotiable instruments and 
documents and letters of credit, the rule stated 
in this Section is subject to the provisions of the 
Uniform Commercial Code, Articles 3, 5 and 7. 
See particularly Uniform Commercial Code 88 3- 
605, 3-602. As to the effect of alteration, see 88 
286, 287. 


Illustrations: 

1. A makes B a promise to pay $1,000 that is 
enforceable because it is in a sealed writing de- 
livered to B (8 95). B redelivers the writing to A 
and says “You don't owe me anything." A's duty 
to pay B is discharged. 


2. A makes a written contract with B under 
which B pays A $15,000 and promises to pay A 
$10,000 more for land conveyed by A. Later A 
gratuitously delivers to B the written contract, 
signed by B, with the expressed intent of discharg- 
ing B's duty to pay the balance of the price. B's 
duty to pay A the $10,000 is discharged. 


§ 275. Assent To Discharge Duty Of Return Performance 
If a party, before he has fully performed his duty under a contract, manifests 
to the other party his assent to discharge the other party's duty to render part 
or all of the agreed exchange, the duty is to that extent discharged without 


consideration. 


Comment: 

a. Rationale. A gift of tangible property may 
be made by delivery of possession. If, therefore, 
one party is under a duty to transfer such 
property to another who is under a duty to pay 
for it, the former can manifest his assent when 
he transfers it to do so as a gift, thereby 
discharging the other party's duty to pay for it. 
The rule stated in this Section extends this 
principle to performances other than the transfer 
of tangible property such as, for example, the 
furnishing of services. The assent may be to 
discharge the other party's duty wholly or in part. 
The assent must be manifested before the 
completion of performance, by analogy to the rule 
as to a donor of tangible property, who must 
manifest his assent at the time of the transfer. It 
may be manifested before performance, as long 
as it continues to the time of performance, but 
assent manifested after performance is 
completed does not come within the rule. Under 
the discredited concept of *merger by deed" it has 
sometimes been held that the contract duties of 
a seller of land are discharged by the buyer's mere 
acceptance of a non-conforming deed of 
conveyance. That concept is rejected in this 
Restatement, but the seller's duties may be 
discharged under the rule stated in this Section 


if the buyer manifests his assent to take the deed 
as full performance. See Illustration 3; Uniform 
Land Transactions Act 8 1-309. 


Illustrations: 

1. A and B make a contract under which A 
promises to sell land to B and B promises to pay 
A $100,000. A delivers to B a deed to the land, 
saying as he does so, "This is a gift." B's duty to 
pay A $100,000 is discharged. 


2. À and B make a contract under which A 
promises to build a fence and B promises to pay 
A $1,000. As A begins to build the fence, he says 
to B, "The price we agreed on was too high, and 
you need pay only $900 for the fence." A then 
builds the fence. B's duty to pay A to the extent of 
$100 is discharged and B owes A only $900. See 
also 8 89. 


3. A and B make a contract under which A 
promises to convey title to land by a warranty 
deed. A tenders a deed to B under which A war- 
rants only against incumbrances made or suffered 
by himself. B, when paying the price, tells A, "That 
is all right, I will accept it as full performance in- 
stead of a warranty deed." A's duty to convey good 
title to the land is discharged. If B remains silent, 
without more, however, A's duty is not dis- 
charged. 
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§ 276. Assent To Discharge Duty To Transfer Property 
A duty of an obligor in possession of identified personal property to transfer 
an interest in that property is discharged without consideration if the obligee 
manifests to the obligor his assent to the discharge of that duty. 


Comment: 

a. Rationale. A gift of tangible property may 
be made by delivery of possession. If, therefore, 
an obligor is under a duty to transfer an interest 
in identified personal property that is in his 
possession and the obligee wishes to surrender 
his right to receive it, the property could first be 
delivered to the obligee pursuant to the duty and 
then redelivered to the obligor as a gift. The rule 
stated in this Section allows the obligee to 
relinquish his right simply by manifesting his 
assent rather than by going through the 


§ 277. Renunciation 


formalities of delivery and redelivery. It applies 
to all personal property capable of possession and 
is not limited to chattels. 


Illustration: 

1. A contracts to sell to B a particular ma- 
chine that A has in his possession. B pays the price 
but before B takes delivery, he says to A, “I give 
you that machine.” A’s duty to deliver the machine 
is discharged. 


(1) A written renunciation signed and delivered by the obligee discharges 
without consideration a duty arising out of a breach of contract. 

(2) A renunciation by the obligee on his acceptance from the obligor of some 
performance under a contract discharges without consideration a duty to pay 
damages for a breach that gives rise only to a claim for damages for partial 


breach of contract. 


Comment: 

a. Scope. Under the rules stated in this Section, 
a party injured by a breach of contract can 
renounce his claim for damages for that breach 
and thereby discharge without consideration the 
other party’s duty. He can do so in whole or in 
part. The concept of renunciation presupposes 
that the injured party is aware of his claim at the 
time he renounces it. Furthermore, because these 
rules apply only to duties arising under a contract, 
the obligor is held to a duty of good faith and fair 
dealing with respect to the obligee (§ 205). 
Discharge by renunciation of a negotiable 
instrument is beyond the scope of this 
Restatement. See Uniform Commercial Code § 
3-605. 

b. Written renunciation. Under the rule stated 
in Subsection (1), the obligee can renounce a 
claim arising out of a breach of contract, 
including a claim for damages for either partial 
or total breach (§ 236), and may do so even 
though the obligor renders no further 
performance under the contract. Although no 
consideration is required, the obligee must 
deliver a signed writing to the obligor. 


Illustrations: 
1. A and B make a contract under which A 
promises to employ B and B promises to work for 


A for six months beginning on June 1. After B has 
begun work, A wrongfully discharges B. B writes 
A, “I am glad to leave you and I give up any right 
to sue you.” A’s duty to pay B damages for total 
breach is discharged. A’s duty to pay B wages 
earned during the time B has worked is not dis- 
charged. 


2. A contracts to sell and B to buy wheat to 
be delivered on June 1. A fails to deliver the wheat 
on that day. After sufficient delay to discharge B's 
remaining duties of performance, B writes A, 
“Since you are so late in delivery, I cancel our deal 
and waive all my rights against you." A's duty to 
pay B damages for total breach is discharged. 


3. A and B make a contract under which A 
promises to build a house on B's land and B prom- 
ises to pay A $50,000. A fails to follow the plans 
in some particulars, giving B a claim against A 
for damages for partial breach. After B takes pos- 
session of the house, he gives a signed writing to 
A stating, “I do not care about these specified de- 
fects in your performance; you have done pretty 
well on the whole, and I am satisfied with the 
house." A's duty to pay B damages for partial 
breach is discharged. As to B's right to restitu- 
tion, see 8 253. 


c. Oral renunciation. Under the rule stated in 
Subsection (2), the obligee can renounce his right 
to damages for a breach that is sufficient to give 
rise to a claim for damages for partial breach but 
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not serious enough to give rise to a claim for 
damages for total breach (8 236). However, he 
can do so only on his acceptance from the obligor 
of some performance under the contract. A 
renunciation may occur before performance as 
long as it continues to the time of performance. 
No consideration is required and the 
renunciation may be oral. Mere silent acceptance, 
however, is not a renunciation. A claim for the 
unpaid balance of a debt is not one for damages 
for partial breach under the rule stated in this 
Section, but a claim for damages caused by delay 
in payment of a debt is such a claim. See 
Illustration 3 to § 278. See 8 246 for the effect of 
acceptance of performance on the obligee's right 
to claim damages for total breach. 


Illustrations: 

4. The facts being otherwise as stated in Il- 
lustration 3, B's renunciation is oral rather than 
written and occurs before B has taken possession 
of the house rather than after. A's duty to pay B 
damages for partial breach is discharged. The re- 
sult does not depend on whether or not B has paid 
the price in full before his renunciation. As to B's 
right to restitution, see 8 253. 


5. A and B make a contract under which A 
promises to employ B and B promises to work for 
A for six months. After B has begun work, he com- 
mits a breach of the contract giving A a claim for 
damages for partial breach. A says, "Never mind, 
I excuse that failure in view of your generally ex- 


cellent performance," and B continues to work for 
A. A's claim for damages for partial breach is dis- 
charged. The result would be different if A's re- 
nunciation occurred after B had finished work- 
ing for A. 


d. Other situations distinguished. 1f the 
injured party's renunciation is supported by 
consideration or by reliance, it can be sustained 
without resort to the rule stated in this Section. 
If, for example, each of the parties believes that 
he has a claim against the other for damages for 
total breach, the renunciation by one of his 
disputed claim for damages will furnish the 
consideration for the renunciation by the other 
of his disputed claim. If a party having a claim 
for damages for partial breach renounces his 
claim and the other party relies on the 
renunciation so that it would be unjust not to 
enforce the renunciation, the reliance will make 
the renunciation enforceable. 


Illustration: 

6. The facts being otherwise as stated in Il- 
lustration 3, B's statement to A is oral rather than 
written. A's duty to pay damages for partial breach 
is not discharged. If, however, A relied on the 
statement by moving from the site men and ma- 
terial that might have been used to remedy the 
defects, a court might hold that A's reliance was 
such that his duty to pay B damages for partial 
breach was discharged. 


Topic 2. Substituted Performance, Substituted Contract, Accord And 
Account Stated 


Introductory Note 


A duty may be discharged by the obligee's acceptance of either a performance or a contract in substitution 
for performance of that duty. This may happen in several ways. First, the obligee may accept a substituted 
performance in present satisfaction of the duty. The rules for discharge by substituted performance are stated 
in 8 278. Second, the obligee may accept a promise of a substituted performance in present satisfaction of the 
duty. The rules for discharge by substituted contracts are stated in 8 279. A substituted contract in which the 
obligor or obligee is replaced by a third person is known as a novation and is dealt with in 8 280. Third, the 
obligee may bind himself by a contract known as an accord to accept a substituted performance in future 
satisfaction of the duty. The rules for discharge by accord and satisfaction are stated in 8 281. The concept of 
account stated, which results in an admission but not a discharge, is dealt with in 8 282. l 

Although much of this terminology is peculiar to the field of discharge, the substantive rules are essentially 
the same as those generally applicable to the formation of contracts. Under the rules stated in §§ 279-281, which 
speak of a “contract,” all of the requirements for enforceability of promises are imported, SO that a party may 
raise such defenses as mistake, misrepresentation, duress and lack of consideration or one of its substitutes. 
See Comment b to § 279, Comment c to 8 280 and Comment d to 8 281. 
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§ 278. Substituted Performance 


(1) If an obligee accepts in satisfactio 
offered by the obligor that differs from 


n of the obligor’s duty a performance 
what is due, the duty is discharged. 


(2) If an obligee accepts in satisfaction of the obligor’s duty a performance 
offered by a third person, the duty is discharged, but an obligor who has not 
previously assented to the performance for his benefit may in a reasonable 
time after learning of it render the discharge inoperative from the beginning 


by disclaimer. 


Comment: 

a. Substituted performance by the obligor. If 
the obligor offers a performance that differs from 
what is due in full or partial satisfaction of his 
duty, the obligee need not accept it. If he chooses 
to accept it, however, the obligor is discharged 
in accordance with the terms of the offer. The 
obligee generally cannot avoid the consequences 
of such an exercise of dominion by a declaration 
that he does not assent to the condition attached 
by the debtor. Uniform Commercial Code § 1-207, 
providing for acceptance of performance under 
reservation of rights, need not be read as 
changing this well-established rule. See 
Comment d to § 281. 


Illustration: 

1. A owes B $1,000. A offers B a machine in 
full satisfaction of his debt, and B accepts it. A's 
debt is discharged. The result is the same if, be- 
fore accepting the machine, B writes A that he 
does not accept it in full satisfaction of the debt. 


b. Substituted performance by third person. 
The obligee need not accept a performance that 
is offered in full or partial satisfaction of the 
obligor's duty by a third person who does not do 
so on behalf ofthe obligor. If he chooses to accept 
it, however, the obligor is discharged in 
accordance with the terms of the third person's 
offer. The performance may be the same as or 
different from that originally due from the 
obligor. The transaction is regarded as one for 
the benefit of the obligor, who, like any intended 
beneficiary, has the power to disclaim the benefit 
of the third person's performance and deprive it 
of its effect as a discharge. See 8 306. 


Illustration: 

2. A owes B $1,000. C offers B a machine in 
full satisfaction of A's debt, and B accepts it. A's 
debt is discharged. 


c. Consideration for discharge. Under the rule 
stated in 8 273, although the discharge is an 
immediate change in the legal relations between 
the obligor and the obligee and involves no 
promise by the obligee, it is not effective unless 
it is supported by consideration or some 
substitute for consideration. Under the rules on 
performance of a legal duty and settlement of 
claims stated in 88 73 and 74, part performance : 
by an obligor of a duty that is liquidated and 
undisputed is not consideration for a discharge 
of that duty in full, even if the obligee so accepts 
it. This result has been much criticized and slight 
variations of circumstance are often held to take 
a case out of the rule. See Comment c to 8 73. 
Thus part performance of such a duty by a third 
party is regarded as different in this respect and 
may be consideration for a discharge in full. This 
does not, however, extend to the situation where 
the third party acts as the obligor's agent or to 
the one where he purports to do so and the obligor 
later ratifies his act. Nor does it extend to the case 
where a debtor simply offers payment by means 
of a third person's check. 


Illustrations: 

3. A owes B a liquidated and undisputed 
matured debt of $1,000. A offers B $500 in full 
satisfaction of the debt, and B accepts the $500. 
A's debt is discharged only to the extent of $500. 


4. The facts being otherwise as stated in Il- 
lustration 3, the $500 is offered by C, a third per- 
son, instead of A. A's debt is discharged in full. 
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(1) A substituted contract is a contract that is itself accepted by the obligee in 
satisfaction of the obligor's existing duty. 

(2) The substituted contract discharges the original duty and breach of the 
substituted contract by the obligor does not give the obligee a right to enforce 


the original duty. 


Comment: 

a. Nature and effect of a substituted contract. 
A substituted contract is one that is itself accepted 
by the obligee in satisfaction of the original duty 
and thereby discharges it. A common type of 
substituted contract is one that contains a term 
that is inconsistent with a term of an earlier 
contract between the parties. If the parties intend 
the new contract to replace all of the provisions 
ofthe earlier contract, the contract is a substituted 
contract. If a substituted contract brings in a new 
party it is called a “novation” (8 280). 


Illustrations: 

1. A is under a duty to deliver a tractor to B 
on July 1. On June 1, A offers to deliver a bull- 
dozer to B on July 1 if B will accept his promise in 
satisfaction of A's duty to deliver the tractor, and 
B accepts. The contract is a substituted contract. 
A's duty to deliver the tractor is discharged. If A 
does not deliver the bulldozer, B can enforce the 
duty to deliver it but not the original duty to de- 
liver the tractor. 


2. A and B make a contract under which A 
promises to build on a designated spot a build- 
ing, for which B promises to pay $100,000. Later, 
before this contract is performed, A and B make a 
new contract under which A is to build on the same 
spot a different building, for which B is to pay 
$200,000. The new contract is a substituted con- 
tract and the duties of A and B under the original 
contract are discharged. 


b. Validity of substituted contract. Under the 
rule stated in 8 273, although the discharge that 
results from a substituted contract is an 
immediate change in the legal relations between 
the obligor and the obligee and involves no 
promise by the obligee, it is not effective unless it 
is supported by consideration or some substitute 
for consideration. See Comment c to 8 278. 
Furthermore, to the extent that the substituted 
contract is vulnerable on such grounds as mistake, 


misrepresentation, duress or unconscionability, 
recourse may be had on the original duty. Thus, 
if the substituted contract is voidable, it 
discharges the original duty until avoidance, but 
on avoidance of the substituted contract the 
original duty is again enforceable. If the 
substituted contract is unenforceable because of 
the Statute of Frauds, it does not bar enforcement 
of the original duty. Cf. 8 149. 


Illustrations: 

3. A owes B a liquidated and undisputed 
matured debt of $1,000. A offers to pay B $500 
in 30 days if B will accept his promise in full sat- 
isfaction of the debt, and B accepts. A's debt is 
not discharged. See Illustration 3 to 8 278. 


4. The facts being otherwise as stated in Il- 
lustration 1, A by fraudulent misrepresentations 
induces B to make the contract for delivery of the 
bulldozer. B may avoid the substituted contract 
and enforce the original contract, or he may en- 
force the substituted contract. 


c. Accord distinguished. Because the original 
duty is discharged regardless of whether the 
substituted contract is performed, a substituted 
contract differs from an accord, under which the 
original duty is discharged only if the accord is 
performed. See 8 281. Whether a contract is a 
substituted contract or an accord is a question 
of interpretation, subject to the general rules 
stated in Chapter 9. In resolving doubts in this 
regard, a court is less likely to conclude that an 
obligee was willing to accept a mere promise in 
satisfaction of an original duty that was clear 
than in satisfaction of one that was doubtful. It 
will therefore be less likely to find a substituted 
contract and more likely to find an accord if the 
original duty was one to pay money, if it was 
undisputed, if it was liquidated and if it was 
matured. Compare Illustration 1 with Illustration 
1to 8 281. 
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§ 280. Novation 


Anovation is a substituted contract that includes as a party one who was neither 
the obligor nor the obligee of the original duty. 


Comment: 

a. Definition of novation. The word “novation” 
is used in this Restatement to refer to a type of 
substituted contract that has the effect of adding 
a party, either as obligor or obligee, who was not 
a party to the original duty. See Comment a to § 
279. A novation may involve more than three 
parties. The performance to be rendered under 
the new duty may be the same as or different 
from that to be rendered under the original duty. 
It is also possible to have an accord that adds a 
new party, but that is less often the case and such 
an accord is not termed a novation. See 
Illustration 1. 

b. Effect of novation. A novation discharges 
the original duty, just as any other substituted 
contract does, so that breach of the new duty 
gives no right of action on the old duty. Most 
novations simply substitute a new obligor for an 
old obligor or, less commonly, a new obligee for 
an old obligee. Sometimes these are termed 
simple novations, to distinguish them from more 
complex transactions that are termed compound 
novations. 

c. Consideration. A novation is subject to the 
same requirements as any other contract, 
including that of consideration. However, since 
consideration need not be given to the promisor 
and need not be given by the promisee (§ 71(4)), 
consideration to support the discharge of the 
original duty can usually be found in the promise 
to undertake a new duty. It is not necessary for 
this purpose that all of the parties to the novation 
manifest their assent simultaneously nor that 
they all be in the same place, but their 
manifestations of assent must have reference to 
one another (§ 23). Although all parties usually 
assent to a novation, a novation is possible 
without the assent of the obligor of the original 
duty or of the obligee of the new duty if that party 
is an intended beneficiary and does not disclaim 
(§ 306). See Illustrations 2 and 5. Assent of the 
obligee of the original duty and of the obligor of 
the new duty is always necessary. 

d. Substitution of obligor. A simple novation 
involving a substitution of obligors results when 
an obligee promises the obligor that he will 
discharge the obligor’s duty in consideration for 
a third person’s promise to pay the obligee. See 
Illustration 1. As to the analogous situation of an 
obligee who takes in payment from the obligor a 
negotiable instrument on which a third person 


is liable, see Uniform Commercial Code 8 3-802. 
A substitution of obligors may also result when 
an obligee promises a third person that he will 
discharge the obligor's duty in consideration for - 
the third person's promise to render either the 
performance that was due from the obligor or 
some other performance. Even a promise to 
render part performance is consideration in that 
situation. See Comment c to § 278. If the obligor 
is an intended beneficiary (§ 302), there is a 
novation. The assent of the obligor is not 
required. However, his rights are governed by the 
rules stated in Chapter 14, Contract Beneficiaries, 
and if he has not assented he can by disclaimer 
render the transaction inoperative from the 
beginning (8 306). See Illustration 2. Such a 
novation also results when a third person 
promises an obligor to assume, immediately and 
in substitution for the obligor's duty, a duty to 
the obligee to render the performance that was 
due from the obligor or some other performance, 
and the obligee agrees with the obligor or with 
the third person to that substitution. The third 
person then comes under a new duty to the 
obligee, who is an intended beneficiary of his 
promise to assume (8 302), and this is 
consideration for the obligee's agreement to 
discharge the original obligor. The obligee, 
having already assented to the discharge of the 
duty in this way, has no power to disclaim it. See 
Illustration 3. However, a mere promise by a third 
party to assume the obligor's duty, not offered in 
substitution for that duty, does not result in a 
novation, and the new duty that the third party 
may owe to the obligee as an intended beneficiary 
is in addition to and not in substitution for the 
obligor's original duty. For a novation to take 
place, the obligee must assent to the discharge of 
the obligor's duty in consideration for the 
promise ofthe third party to undertake that duty. 
As to the effect of an obligee's acceptance of 
performance from an assignee after a repudiation 
by the obligor, see 8 329(2). 


Illustrations: 

1. À owes B $1,000. B promises A that he 
will discharge the debt immediately if C will prom- 
ise B to pay B $1,000. C so promises. There is a 
novation under which B's and C's promises are 
consideration for each other and A is discharged. 
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2. A owes B $1,000. B promises C that he 
will discharge the debt immediately if C will 
promise him to pay him $1,000. Intending to 
benefit A, C so promises. There is a novation un- 
der which B’s and C’s promises are consideration 
for each other, and A’s duty to pay B is discharged. 
Ais an intended beneficiary of B’s promise (§ 302) 
and can by disclaimer render the transaction, in- 
cluding the discharge, inoperative from the be- 
ginning (§ 306). The result is the same if B’s 
promise is made in return for C’s promise to pay 
$500. See Illustration 4 to § 278. 


3. A owes B a duty to service B’s machine for 
a year. A sells part of his business to C, who prom- 
ises A that he will assume A’s duty to B if B prom- 
ises to accept it immediately and in substitution 
for A’s duty. B so promises A. There is a novation 
under which B’s and C’s promises are consider- 
ation for each other, and A’s duty to service B’s 
machine is discharged. B is an intended benefi- 
ciary of C’s promise (§ 302), but cannot disclaim 
because he has assented. The result is the same if 
B’s promise is made to C. 


e. Substitution of obligee. A simple novation 
involving a substitution of obligees results when 
an obligee promises his obligor to discharge the 
obligor’s duty in consideration for the obligor’s 
promise to a third person to render either the 
performance that was due from the obligor or 
some other performance. See Illustration 4. A 
substitution of obligees may also result when the 
obligor's promise is one made directly to the 
obligee but is one to render the performance to a 
third person as beneficiary. If the third person is 
an intended beneficiary (8 302), there is a 
novation. Illustration 5. The assent of the third 
person is not required. However, his rights are 
subject to the rules stated in Chapter 14, Contract 
Beneficiaries, and if he has not assented he can 
by disclaimer render the transaction, including 
the discharge, inoperative from the beginning. 
Obligees may also be substituted by assignment 
of a right, which differs from novation in that 
assignment requires neither the knowledge nor 
the assent of the obligor and cannot change the 
performance to be rendered by him. For other 
differences, see Chapter 15, Assignment and 
Delegation. 


Illustrations: 

4. A owes B $1,000. B promises A that he 
will discharge the debt immediately if A will 
promise C to perform stated services to C. A so 
promises C. There is a novation under which A's 
and B's promises are consideration for each other 


and A's duty to pay B is discharged. If B's prom- 
ise were to discharge A when A performed the 
services, there would be an accord rather than a 
novation. 


5. A owes B $1,000. Intending to benefit C, 
B promises A that he will discharge the debt im- 
mediately if A will promise him to perform stated 
services to C. A so promises B. There is a nova- 
tion under which A's and B's promises are con- 
sideration for each other and A's duty to pay B is 
discharged. C is an intended beneficiary of A's 
promise (8 302) and can by disclaimer render the 
transaction, including the discharge, inoperative 
from the beginning. 


f. Compound novations. The novations already 
described involve a simple substitution of one 
obligor or obligee for another. More complex 
transactions, sometimes called compound 
novations, are possible. If, for example, there are 
two duties and the obligee of the first is the 
obligor of the second, the three parties may agree 
that one party shall drop out altogether. See 
Illustration 6. Furthermore, if each oftwo parties 
has a right against the other, they may agree with 
a third party that the third party shall 
immediately acquire a right against and be 
subject to a duty to one of them in substitution 
for the original right of and duty due the other. 
The new right and duty may be for performances 
that are the same as or different from the original 
ones. See Illustration 7. 


Illustrations: 


6. A owes B $1,000 and B owes C 
$1,000. A promises B and C that he will 
assume B's debt to C if B promises to 
discharge A's debt to B and if C prom- 
ises to discharge B's debt to C and 
accept A as his debtor. B and C so 
promise. There is a novation under 
which A's promise and B's and C's 
promises are consideration for each 
other, and A's debt to B and B's debt to 
C are discharged. 

7. A and B make a contract under which A 
promises to deliver a tractor to B and B promises 
to pay A $1,000. A promises to deliver a bulldozer 
to C and to discharge B's duty if B promises to 
discharge A's duty and C promises to pay A 
$2,000. B and C so promise. There is a novation 
and A's duty to deliver a tractor to B and B's duty 
to pay $1,000 are discharged. 
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§ 281. Accord And Satisfaction 


(1) An accord is a contract under which an obligee promises to accept a stated 
performance in satisfaction of the obligor's existing duty. Performance of the 


accord discharges the original duty. 


(2) Until performance ofthe accord, the original duty is suspended unless there 
is such a breach of the accord by the obligor as discharges the new duty of the 
obligee to accept the performance in satisfaction. If there is such a breach, the 
obligee may enforce either the original duty or any duty under the accord. 
(3) Breach of the accord by the obligee does not discharge the original duty, 
but the obligor may maintain a suit for specific performance of the accord, in 
addition to any claim for damages for partial breach. 


Comment: 

a. Nature of an accord. An accord is a contract 
under which an obligee promises to accept a 
substituted performance in future satisfaction of 
the obligor's duty. Because an accord is a 
contract, it differs from a mere revocable offer 
by the obligee to accept a substituted 
performance in satisfaction of the duty (8 278). 
The typical accord involves an exchange of 
promises (Illustration 1), although an accord may 
also take the form of an option contract 
(Illustration 2). It is the essence of an accord that 
the original duty is not satisfied until the accord 
is performed, a result that is sometimes suggested 
by use of the term “executory accord." See 
Comment e. 

b. Suspensory effect. The accord entitles the 
obligor to a chance to render the substituted 
performance in satisfaction of the original duty. 
Under the rule stated in Subsection (2), the 
obligee's right to enforce that duty is suspended 
subject to the terms ofthe accord until the obligor 
has had that chance. If the obligor is under a duty 
to perform the accord, his performance 
discharges both his original duty and his duty 
under the accord (8 235). If, however, there is 
such a breach of the accord by the obligor as 
discharges the obligee's duty under the accord to 
accept the stated performance in satisfaction, he 
is no longer bound by the accord. He may then 
choose between enforcement of the original duty 
and any duty under the accord. Whether a breach 
by the obligor discharges the obligee's duty under 
the accord is governed by the rules stated in 
Chapter 10, Performance and Non-Performance. 


Illustrations: 

1. A owes B $10,000. They make a contract 
under which A promises to deliver to B a specific 
machine within 30 days and B promises to ac- 
cept it in satisfaction of the debt. The contract is 
an accord. A's debt is suspended and is discharged 
if A delivers the machine within 30 days. 


2. Aowes B $10,000. In consideration of $10 
paid by A, not as part of the debt, B promises to 
accept in satisfaction of the debt a specific ma- 
chine from A within 30 days. The contract is an 
accord. A's debt is suspended for 30 days and is 
discharged if A delivers the machine within 30 
days, although A is under no duty to deliver the 
machine. 


3. A, B and C, who are creditors of D, enter 
into a voluntary composition with D under which 
D promises to pay and A, B and C promise to ac- ` 
cept 50% of their debts in full satisfaction. The 
composition is an accord. D's debts are suspended 
and are discharged if D pays the 50%. 


4. The facts being otherwise as stated in Il- 
lustration 1, A fails to deliver the machine within 
30 days and tells B that he will not deliver it. B 
can enforce either the original $10,000 debt or 
the duty to deliver the machine. 


c. Effect of obligee's breach. If a breach of the 
accord by the obligee prevents the obligor from 
performing the accord, the original duty is not 
discharged, but the obligor has a claim for 
damages for total breach of the accord. However, 
the obligor's damages cannot be measured simply 
by his original duty, but must take account of 
what he has saved by not performing. To avoid 
imposing on the innocent obligor the burden of 
proving these damages, specific performance of 
the accord will be granted unless for some reason 
that remedy is inappropriate. In addition, the 
obligor may have a claim for damages for partial 
breach. 


Illustration: 

5. The facts being otherwise as stated in Il- 
lustration 1, A tenders the machine within 30 
days, but B refuses to receive it. If B then sues on 
the original $10,000 debt, A can obtain a decree 
of specific performance providing for the concur- 
rent delivery of the machine and the discharge of 
the debt. 


d. Validity of accord. The enforceability of an 


380 


CH. 12 


Discharge By Assent Or Alteration 


8 282 


accord is governed by the rules applicable to the 
enforceability of contracts in general. The 
obligee's promise to accept the substituted 
performance in satisfaction of the original duty 
may be supported by consideration because that 
performance differs significantly from that 
required by the original duty (8 73) or because 
the original duty is in fact doubtful or is believed 
by the obligor to be so (8 74). It may also be 
supported by the obligor's reliance even in the 
absence of consideration (8 90). A recurring 
situation involves the creditor who indorses and 
cashes a check sent by the debtor and marked 
"payment in full." The debtor then argues that 
the creditor, by exercising dominion over the 
check, has made an accord under which he has 
promised to accept payment of the check in 
satisfaction of the debt. Assuming that the 
transaction is not subject to objections such as 
those based on the absence of consideration (88 
73, 74), on lack of good faith and fair dealing (8 
205) and on unconscionability (8 208), such a 
notation by the debtor, if prominent enough to 
meet the requirements of 8 19(2), may form the 
basis of an enforceable accord pursuant to the 
general rule stated in § 69(2). The creditor cannot 
generally avoid the consequences of his exercise 
of dominion by a declaration that he does not 
assent to the condition attached by the debtor. 
Uniform Commercial Code 8 1-207, providing for 
acceptance of performance under reservation of 
rights, need not be read as changing this well- 
established rule. See Comment a to 8 278. 


§ 282. Account Stated 


Illustration: 

6. A contracts with B to have repairs made 
on A's house, no price being fixed. B sends A a 
bill for $1,000. A honestly disputes this amount 
and sends a letter explaining that he thinks the 
amount excessive and is enclosing a check for 
$800 as payment in full. B, after reading the let- 
ter, indorses the check and deposits it in his bank 
for collection. B is bound by an accord under 
which he promises to accept payment of the check 
as satisfaction of A's debt for repairs. The result 
is the same if, before indorsing the check, B adds 
the words “Accepted under protest as part pay- 
ment." The result would be different, however, if 
B's claim were liquidated, undisputed and ma- 
tured. See 8 74. 


e. Substituted contract distinguished. Because 
the obligor's original duty is not satisfied until 
the accord is performed, an accord differs from a 
substituted contract, under which a promise of 
substituted performance is accepted in 
satisfaction of the original duty. See 8 279. 
Whether a contract is an accord or a substituted 
contract is a question of interpretation, subject 
to the general rules stated in Chapter 9. In 
resolving doubts in this regard, a court is less 
likely to conclude that an obligee was willing to 
accept a mere promise in satisfaction of an 
original duty that was clear than in satisfaction 
of one that was doubtful. It is therefore less likely 
to find a substituted contract and more likely to 
find an accord if the original duty was one to pay 
money, if it was undisputed, if it was liquidated 
and if it was matured. Compare Illustration 1 with 
Illustration 1 to 8 279. 


(1) An account stated is a manifestation of assent by debtor and creditor to a 
stated sum as an accurate computation of an amount due the creditor. A party's 
retention without objection for an unreasonably long time of a statement of 
account rendered by the other party is a manifestation of assent. 

(2) The account stated does not itself discharge any duty but is an admission 
by each party ofthe facts asserted and a promise by the debtor to pay according 


to its terms. 


Comment: 

a. Computation not compromise or 
liquidation. If a debtor and a creditor make an 
agreement in the nature of a compromise or 
liquidation of a disputed or unliquidated debt, 
the agreement may be either a substituted 
contract or an accord resulting in discharge 
under the rules stated in 88 279 and 280. If, 
however, they make an agreement in the nature 
of a computation rather than of compromise of 
the debt, the agreement is called an "account 
stated." An account stated must be founded on 


previous transactions that have given rise to the 
relation of debtor and creditor and is usually 
based on a number of items. If each party is 
indebted to the other an account stated may be 
founded on the difference between their 
indebtedness. 

b. Manifestation of assent. Usually it is the 
creditor who submits the statement, but it may 
be the debtor who does so. In either case, the 
recipient's assent may be inferred from his 
conduct. Under the rule stated in Subsection (1), 
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his retention of the statement for .an 
unreasonably long time is a manifestation of his 
assent. How long a time is unreasonable is a 
question of fact to be answered in the light of all 
the circumstances. The parties, subject to rules 
such as that on unconscionability (§ 208), may 
fix by agreement a time after which the recipient 
will be considered to have assented to a statement 
of account. However, the party sending the 
statement cannot impose such a time limit on the 
recipient merely by a clause on the statement. For 
federal legislation on credit billing, see 15 U.S.C. 
§ 1666 (1975). 

c. Effect of account stated. An account stated 
does not itself result in discharge, but operates 
as an admission of its contents for evidentiary 
purposes. It also operates as a promise to pay. It 
may therefore become binding as the result of 
reliance under the rule stated in 8 90. It may also 
be effective as a promise to pay an antecedent 
indebtedness under the rule stated in 8 82, 
although statutes in many states require that it 
be in writing and signed if it is to have this effect. 
See Comment a to 8 82. If it is in writing it may 
also satisfy the Statute of Frauds. In the absence 
of a requirement of a writing, however, an 
account stated may be oral. The effect of an 
account stated as a promise is subject to the rules 
on mistake (Chapter 6). 


Illustrations: 

1. A regularly sells goods to B. From time to 
time B returns some of the goods for credit and 
makes payments for the rest. At the end of each 
month, A sends B itemized statements of B's out- 
standing balance. One of the statements incor- 
rectly gives an outstanding balance of $5,500 
because of A's oversight in failing to debit B with 
a $1,000 delivery and to credit B with a $500 pay- 
ment both made during the preceding month. 
Before either mistake is discovered, B writes A’ 
that the statement is ^correct." There is an account 
stated, but it does not prevent A from proving the 
$1,000 delivery or B from proving the $500 pay- 
ment. B owes A $6,000. 


2. A regularly sells goods to B. From time to 
time B returns some of the goods for credit and 
makes payments for the rest. At the end of each 
month, A sends B itemized statements of B's out- 
standing balance. One of the statements incor- 
rectly gives an outstanding balance of $5,500 
because of A's failure to credit B with a $1,000 
payment that was stolen by one of A's employees. 
B writes A that the statement is “correct” without 
verifying it, and the resulting delay in discover- 
ing the mistake prevents A from obtaining resti- © 
tution from the employee. B is precluded from 
showing the mistake. B owes A $5,500. 


3. The facts being otherwise as stated in Il- 
lustration 2, B does not write A that the statement 
is “correct.” B's retention of the statement for an 
unreasonable time is a manifestation of assent to 
it. B owes A $5,500. 


Topic 3. Agreement Of Rescission, Release And Contract Not To Sue 


Introductory Note 

This Topic deals with three important types of agreements by which duties are discharged. They differ from 
those in Topic 2 in that they do not involve the obligee's acceptance of either a performance or a contract in 
substitution for the performance of the duty. They are, however, contractual in nature and must be supported 
by consideration or one of its substitutes. Agreements of rescission are dealt with in 8 283, releases in § 284 and 
contracts not to sue in § 285. 


§ 283. Agreement Of Rescission 
(1) An agreement of rescission is an agreement under which each party agrees 
to discharge all of the other party's remaining duties of performance under an 
existing contract. 
(2) An agreement of rescission discharges all remaining duties of performance 
of both parties. It is a question of interpretation whether the parties also agree 


to make restitution with respect to performance that has been rendered. 


Comment: 

a. Nature of agreement of rescission. 
Sometimes the parties to a contract that is at least 
partly executory on each side make an agreement 
under which each party agrees to discharge all 
of the other party's duties of performance. Such 


an agreement is called an “agreement of 
rescission" in this Restatement. Consideration is 
provided by each party's discharge of the duties 
of the other. This is so even though one or both 
parties have partly performed their duties or one 
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or both have a claim for damages for partial 
breach. The surrender of a doubtful claim may 
be enough under the rule stated in 8 74. The 
agreement need not be expressed in words. Other 
conduct may show an intent by both parties to 
abandon their contract. If one party, even 
wrongfully, expresses a wish or an intention to 
cease performance and the other party fails to 
object, circumstances may justify the inference 
that there has been an agreement of rescission. 
Sometimes mere inaction on both sides, such as 
the failure to take any steps looking toward 
performance or enforcement, may indicate an 
intent to abandon the contract. Mere failure to 
object to a repudiation, however, is not a 
manifestation of assent to an agreement of 
rescission. See § 257. The term “agreement of 
rescission" is used in this Restatement to avoid 
confusion with the word “rescission,” which 
courts sometimes use to refer to the exercise by 
one party of a power of avoidance (8 7). An 
agreement of “partial rescission ^ that would 
discharge less than all the parties’ remaining 
duties of performance is treated as a 
modification. See Comment b. An agreement of 
rescission differs from a “termination,” which 
“occurs when either party pursuant to a power 
created by agreement or law puts an end to the 
contract otherwise than for its breach” and from 
a “cancellation,” which “occurs when either party 
puts an end to the contract for breach by the 
other.” Uniform Commercial Code § 2-106. 


Illustrations: 

1. A and B make a contract under which A 
promises to paint B's house and B promises to 
pay A $1,000. A finds, after beginning the work, 
that he will lose more money by finishing than by 
giving up at once and makes B an offer to rescind 
the contract. B accepts. There is an agreement of 
rescission and the duties of both A and B are dis- 
charged. 


2. A and B make a contract under which A 
promises to paint B's house and B promises to 
pay A $1,000. After A has finished the work, B's 
financial condition has become impaired, and A 
tells B, “You need never pay me the $1,000 that 


you owe me." There is no agreement of rescission 
and B's duty to pay A $1,000 is not discharged. 
The result is the same if the original contract re- 
sults from B's offer to pay A $1,000 if A paints 
B's house and A's acceptance by doing the work. 


b. The Statute of Frauds and oral agreement 
of rescission. Under the rule stated in 8 148, the 
Statute of Frauds does not affect the 
enforceability of an oral agreement of rescission 
unless rescission of a transfer of property is 
involved. An attempt to make an agreement of 
“partial rescission” that would discharge less than 
all of their remaining duties under the existing 
contract is considered a modification, subject to 
the rule stated in 8 149, and not an agreement of 
rescission. Even a provision of the earlier contract 
to the effect that it can be rescinded only in 
writing does not impair the effectiveness of an 
oral agreement of rescission. In the absence of 
statute, such a self-imposed limitation does not 
limit the power of the parties subsequently to 
contract. A different rule is laid down in Uniform 
Commercial Code 8 2-209(2) for contracts for the 
sale of goods. 

c. Whether promise of restitution is included. 
Ifthe original contract has been partly performed 
on one or both sides at the time ofthe agreement 
of rescission, a question arises as to whether a 
party is entitled to restitution for such 
performance as he has rendered. There is no rule 
of law establishing a presumption to answer this 
question. It is a question of interpretation of the 
agreement of rescission that is to be determined 
on the facts of each case. 


Illustration: 

3. A and B make a contract under which A 
promises to sell B land for $100,000, payable in 
five installments of $20,000 each. B pays the first 
installment and takes possession under the con- 
tract. A and B then make an agreement of rescis- 
sion. Whether A has a duty to return the $20,000 
payment, either in full or less the fair rental value 
of the land for the time that B was in possession, 
is a question of interpretation of the agreement 
of rescission. 
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§ 284. Release 


(1) A release is a writing providing that a duty owed to the maker of the release 
is discharged immediately or on the occurrence of a condition. 

(2) The release takes effect on delivery as stated in §§ 101-03 and, subject to 
the occurrence of any condition, discharges the duty. 


Comment: 

a. Nature of release. Although no particular 
form is required for an agreement to discharge a 
duty, the term “release” has traditionally been 
reserved for a formal written statement by an 
obligee that the obligor’s duty is discharged. That 
usage is preserved in this Section. No special 
words are required and the writing may state, for 
example, that it releases the obligor, that it 
releases the obligor’s duties or that it releases the 
obligee’s rights. It must, however, take effect 
immediately or on the occurrence of a condition. 
A promise to discharge in the future an existing 
duty merely creates a new duty that can itself be 
discharged by the parties. Such a promise is not 
a release. The duty that is released need not be 
matured. A purported release of a duty that does 
not yet exist, however, is not a release but a 
promise to discharge a duty in the future. See 
Illustration 3. A purported release of a duty that 
is revived on the occurrence of a condition is not 
a release but a contract not to sue. 

b. Effectiveness of release. A release was 
traditionally made under seal and this may still 
be done in jurisdictions where the seal has not 
been deprived of its effect in this respect. A 
release may also be supported by consideration 
or the obligor’s reliance. Furthermore, statutes 
in some states give an unsealed release the same 
effect that a sealed release had at common law. 
As a formal instrument, a release is subject to the 
same requirements of delivery as is a contract 
under seal. Delivery may be to the obligor 
conditionally or unconditionally or in escrow. See 
§§ 101-03. A release is usually authenticated by 
the obligee’s signature. 


Illustrations: 

1. A owes B $1,000. B delivers to A, in a state 
where the seal retains its effect, a sealed writing 
stating that B releases A from the debt. The writ- 
ing is a release. A's duty to pay B is discharged 
whether it was due when the release was given or 
not. The result is the same if the release is not 
under seal but is supported by consideration. 


2. The facts being otherwise as stated in Il- 
lustration 1, the writing states that B releases A. 
from the debt if B dies before it is due. The writ- 
ing is a conditional release. The debt is discharged 
if B dies before it is due. 


3. A, who is engaged in business transactions 
with B, receives from B a writing supported by 
consideration stating that B releases A from all 
debts that A owes or may in the future owe to B. 
One month later B sells goods to A, for which A 
promises to pay $10,000. With respect to debts 
not yet in existence, the writing is not a release 
but a contract to discharge A. The subsequent 
inconsistent contract operates as a modification 
of this earlier contract and A is under a duty to 
pay B $10,000. 


c. Interpretation. The rules of interpretation ` 
that apply to contracts generally apply also to 
writings that purport to be releases. The principal 
purpose of the obligee is given great weight if it 
can be ascertained (8 202(1)). If a literal 
interpretation of a writing that purports to be a 
release would frustrate that purpose, the writing 
may be interpreted as a contract not to sue. This 
is particularly likely in the case of a purported 
release of one joint debtor that states that all 
rights against another joint debtor are reserved. 
If the effect of a literal interpretation of the 
writing as a release would be to release the other 
joint debtor (8 294) and frustrate the obligee's 
purpose as indicated by his attempted reservation 
of rights, the writing will be interpreted as a 
contract not to sue. See also Restatement of 
Security 8 122. 


illustration: 

4. A and B are bound jointly to pay C $1,000. 
C delivers to A a writing supported by consider- 
ation stating that C releases A from the debt but 
that C reserves his rights against B. If a release of 
A would discharge B under the rules stated in 8 
294, the writing will be interpreted as a contract 
not to sue and not as a release. 
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§ 285. Contract Not To Sue 


(1) A contract not to sue is a contract under which the obligee of a duty promises 
never to sue the obligor or a third person to enforce the duty or not to do so for 
a limited time. 

(2) Except as stated in Subsection (3), a contract never to sue discharges the 
duty and a contract not to sue for a limited time bars an action to enforce the 
duty during that time. 

(3) A contract not to sue one co-obligor bars levy of execution on the property 
of the promisee during the agreed time but does not bar an action or the 


recovery of judgment against any co-obligor. 


Comment: 

a. Nature of contract not to sue. Sometimes 
an obligee does not manifest an intention to 
discharge the obligor but merely makes a 
contract by which he promises not to sue him. 
See 8 295. Such a contract is often called “a 
covenant not to sue," a term that is not used in 
this Restatement in order to avoid any suggestion 
that it must be under seal. Although a contract 
never to sue an obligor does not in terms 
discharge the obligor's duty immediately, it is 
given this effect in order to avoid circuity of 
action. A contract not to sue for a limited time 
bars an action to enforce the duty during that 
time. As to a contract not to sue one co-obligor, 
see Comment b. 


Illustration: 

1. A owes B $1,000 payable immediately. B 
assigns his right to C, receiving in return C's 
promise not to sue A for one year. C cannot main- 
tain an action against A before the end of the year. 


b. Co-obligors. If an obligee makes a contract 
not to sue one co-obligor and then joins that co- 
obligor in an action merely for the purpose of 
obtaining judgment against the other co-obligors, 
this is not regarded as a breach of the contract 
not to sue the one co-obligor if none of his assets 
are seized in satisfaction of the judgment. See 
Comment b to § 295. Therefore, the effect of the 
contract is merely to bar levy of execution on his 
property during the agreed time. 


Topic 4. Alteration 


Introductory Note 


The rules on alteration that developed in order to discourage tampering with writings embodying formal 
contracts were extended to cover the alteration of writings that are completely or partially integrated agreements 
under the parol evidence rule (88 209, 210) and of memoranda that are necessary under the Statute of Frauds (8 
131). The effect of an alteration has been limited, however, so that it results in discharge only if the alteration is 
both fraudulent and material. In view of the forfeiture that results upon discharge of an obligor if the obligee 
has already performed, the effect of an alteration may undergo further limitations in the future. See Uniform 
Commercial Code 88 7-208, 7-306, under which even a fraudulent and material alteration of a document of title 
does not discharge the issuer's duty to deliver the goods according to the original terms of the document. The 
rules stated here, however, reflect the present state of the law. The effect of an alteration is dealt with in 8 286 
and the effect of assent to or forgiveness of an alteration is dealt with in 8 287. 


§ 286. Alteration Of Writing 


(1) If one to whom a duty is owed unde 
integrated agreement or that satisfies 
that contract, the duty is discharged if th 
(2) An alteration is material if it wou 


r a contract alters a writing that is an 
the Statute of Frauds with respect to 
e alteration is fraudulent and material. 
ld, if effective, vary any party's legal 


relations with the maker of the alteration or adversely affect that party's legal 


relations with a third person. The unaut 


writing is an alteration. 


Comment: 

a. Effect of alteration. The rule on alteration 
stated in this Section applies to writings that are 
completely or partially integrated agreements 


horized insertion in a blank space in a 


under the parol evidence rule ($8 209, 210) and 
to memoranda that are necessary to satisfy the 
Statute of Frauds (8 131). If a party to whom a 
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duty is owed under a contract represented by 
such a writing fraudulently and materially alters 
the writing, that duty is discharged. An alteration 
that is not both fraudulent and material does not 
have this effect and the duty remains enforceable 
according to its original terms. Once a duty has 
been discharged by alteration, an attempt by the 
maker of the alteration to revive the duty by 
restoring the writing is ineffective unless the 
party whose duty is discharged forgives the 
alteration (8 287(2)). An alteration by one who 
is not a party to the contract does not result in a 
discharge, however, even if it is fraudulent and 
material. An alteration by a party never 
discharges his own duty and therefore never 
terminates any right of the other party, unless 
the other manifests his assent under the rule 
stated in 8 287(1). This Restatement does not 
apply to the alteration of commercial paper or 
documents of title, which are the subjects of 
Uniform Commercial Code 88 3-407, 7-208, 7- 
306. 

b. What is a material alteration. An alteration 
may be by addition, deletion or substitution. An 
unauthorized insertion in a space that has been 
left blank in a writing is an alteration, but to come 
within the rule stated in Subsection (1) the writing 
must, in spite ofthe blank space, be an integrated 
agreement or satisfy the Statute of Frauds. An 
alteration is not material, however, unless it 
purports to change the legal relationships under 
the contract. If two or more persons are under 
duties to perform separate acts, an alteration that 
affects the duty of only one of them does not 
discharge the duty of another. An alteration may 
be material even though it purports to be to the 
disadvantage of the person making it, although 
such an alteration will rarely be fraudulent as 
required by the rule stated in Subsection (1). A 
mere change in the spelling of a party's name or 
the addition of the date of the writing is not 
material if it does not purport to have legal effect. 
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Illustrations: 

1. Aand B make an integrated agreement for 
the sale of goods to be delivered by A for which B 
is to pay the price of $1,100 on July 1. A fraudu- 
lently erases “July 1" and substitutes “June 1.” The 
alteration is both fraudulent and material, and 
B's duty is discharged. 


2. The facts being otherwise as stated in Il- 
lustration 1, instead of altering the date A fraudu- 
lently alters the amount by erasing $1,100 and: 
substituting ^$1,000" to enable him to sue in a 
local court whose jurisdiction is limited to claims 
not exceeding $1,000. The alteration is both 
fraudulent and material, and B's duty is dis- 
charged. 


3. The facts being otherwise as stated in Il- 
lustration 1, the agreement, although partially 
integrated, contains a blank for the amount of 
interest if the price is not paid when due, and A, 
instead of altering the date, fraudulently and 
without authority from B inserts ^896' although 
they had agreed on 6%. The insertion without 
authority is an alteration that is both fraudulent 
and material, and B's duty is discharged. 


4. A and B sign a memorandum that satis- 
fies the Statute of Frauds with respect to their oral 
contract for the sale of land from A to B for 
$10,000, the date of closing to be July 1. B fraudu- 
lently erases “July 1° and substitutes “June 1.” The 
alteration is both fraudulent and material, and 
A's duty is discharged. 


5. The facts being otherwise as stated in Il- 
lustration 4, B makes the alteration innocently, 
in the erroneous belief that thev agreed on June 1 
and that the words *July 1" are the result of a mis- 
take. Because the alteration, although material, 
is not fraudulent, A's duty is not discharged, and 
Ais bound by the contract made before the alter- 
ation. 


6. The facts being otherwise as stated in Il- 
lustration 4, the alteration is made by C, with 
whom B has left the writing for safekeeping, with 
the fraudulent intent of aiding B. Because the al- 
teration, although fraudulent and material, is not 
made by one to whom a duty is owed under the 
contract, A's duty is not discharged, and A is 
bound by the contract without the alteration. 
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S 287. Assent To Or Forgiveness Of Alteration 


(1) If a party, knowing of an alteration that discharges his duty, manifests assent 
to the altered terms, his manifestation is equivalent to an acceptance of an 


offer to substitute those terms. 


(2) Ifa party, knowing of an alteration that discharges his duty, asserts a right 
under the original contract or otherwise manifests a willingness to remain 
subject to the original contract or to forgive the alteration, the original contract 


is revived. 


Comment: 

a. Assent to alteration. An alteration may be 
regarded as manifesting a desire on the part of 
its maker to have a contract in the altered form, 
and assent by the other party will be treated as if 
it were acceptance of an offer to substitute the 
altered terms. The same requirements must be 
met as in the case of any substituted contract, 
including those imposed by the doctrine of 
consideration and by the Statute of Frauds. If two 
or more persons are under duties to perform the 
same act and only one of them assents to an 
alteration, the fact that the others are discharged 
does not affect the liability of the one who assents, 
and his assent has the same effect as to him as it 
would have had if no duties of the others had been 
discharged. 


Illustrations: 

1. A and B make an integrated agreement 
under which B promises to employ A for one year 
from the date of the contract at a stated monthly 
salary. B fraudulently erases *one year" and sub- 
stitutes “two years." A, on learning of the alter- 
ation, writes B, ^I shall be glad to work for you for 
two years at the stated salary." Although the al- 
teration was both fraudulent and material, A's 
manifestation of assent is equivalent to an accep- 
tance of an offer by B to employ A for two years, 
and both A and B are bound by a contract on those 
terms. 


2. The facts being otherwise as stated in Il- 
lustration 1, A manifests his assent over the tele- 
phone instead of in writing. A's assent is not en- 
forceable against him because of the Statute of 
Frauds (8 130). 


b. Forgiveness of alteration. The innocent 
party loses none of his rights as the result of an 
alteration made without his consent and can 
always assert them under the original contract. 
If he does assert them, however, he is regarded 
as having forgiven the alteration and the original 
contract is revived. Any other manifestation of a 
willingness to remain subject to the duties under 
the original contract or to forgive the alteration 
has the same effect. Forgiveness need not be 
supported by consideration. If two or more 
persons are under duties to perform the same act, 
the effect of forgiveness by one of them is the 
same as the effect of assent as discussed in 
Comment a. 


illustrations: 

3. A and B make an integrated contract for 
the sale of goods to be delivered by A for which B 
promises to pay a price of $1,000. A fraudulently 
erases “$1,000” and substitutes “$1,100.” B, on 
learning of the alteration, writes A that he must 
deliver the goods as promised. Although the al- 
teration is both fraudulent and material, A can 
enforce the contract against B. 


4. The facts being otherwise as stated in Il- 
lustration 3, B instead of writing A that he must 
deliver the goods, writes A that he forgives the 
alteration. Although the alteration is both fraudu- 
lent and material, A can enforce the contract 
against B. 
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Chapter 13. Joint And Several Promisors And Promisees 


Introductory Note 


This Chapter deals with the rights and duties created by multiple promises of the same performance, and 
with the traditional distinctions between “joint,” “several,” and “joint and several" rights and duties so created. 
Multiple promises of the same performance are fully recognized by the substantive law. See 8 10. They are very 
common and are of great practical importance. But their remedial and procedural consequences are affected by 
remnants of outworn conceptions only partially corrected by statutory reforms or by judicial decisions made 
with or without statutory aid. 

Promises of the same performance. Whether or not multiple promises have reference to the same performance 
is entirely a question of interpretation. For example, A and B may each promise to pay C $500, making a total of 
$1,000; or A and B together may promise to pay C a total of $1,000, each to be fully responsible for the entire 
payment. Likewise, A may promise C that he will pay C $500 and promise D that he will pay D $500; or he may 
promise C and D together that he will pay them $1,000. Interpretation determines from whom and to whom the 
promises run and in what amounts. The rights and duties between the promisors A and B and between the 
promisees C and D in such cases present distinct questions dealt with only incidentally in this Chapter. 

“Joint and several.” There is a basic ambiguity in the use of the words “joint” and "several." In one usage, 
promissory duties are said to be "joint" if two or more promisors promise the same performance, "several" if 
they promise separate performances, even though similar. In the same way, promises are sometimes said to 
create “joint” rights if the same performance is promised to more than one promisee, “several” rights if each 
promisee is promised a different performance. In the second usage, both “joint” and "several" refer to rights and 
duties created by promises of the same performance. The second usage is more common in judicial and statutory 
language, and is the usage followed here. 

Joinder of parties. Before the procedural reforms of the nineteenth century, common-law pleading was 
designed to present a single issue between two parties or groups of parties. Parties could be joined in an action 
only if they had the same interest, and all parties having a “joint” interest had to be joined. From early times the 
rule requiring joinder of all living joint promisors could be avoided by making the promise “joint and several" in 
form; and the impact of this and some related rules was mitigated by judicial decision as stated in this Chapter. 
But the law governing "joint" contractual duties remained unsatisfactory in almost every respect, and even the 
law of *joint and several" duties was defective. 


Statutory Note 

Modern procedural reforms have made provision for permissive joinder of parties without regard to the 
question whether their interests are "joint," and compulsory joinder based solely on “joint” interest has become 
an anachronism. The common-law rules relating to joint promisees, as supplemented by rules developed in 
courts of equity, seem not to have caused undue difficulty; but statutes affect the common-law rules on joint 
promisors in almost every state. 

The principal common-law rules which have been found unsatisfactory are (1) compulsory joinder of joint 
promisors (see 8 290), (2) the requirement of judgment for or against all joint promisors (see 8 291), (3) the 
discharge of joint promisors by a judgment against co-promisors (see 8 292), (4) the rule of survivorship, barring 
actions against estates of deceased joint promisors while co-promisors survive (see § 296), and (5) the rule that 
discharge of some joint promisors by release, rescission or accord and satisfaction discharges all (see 8 294). 

The first four of these rules could be and were changed in many states by statutes converting “joint” obligations 
into “joint and several" obligations. But the fifth was applied in many States to the several liability of joint and 
several promisors, contrary to § 294; in those states it could only be changed by overruling precedents or by an 
additional statutory provision. Largely for this reason the Model Joint Obligations Act deals specifically with 
discharge by judgment and with survivorship and release. The Model Act does not deal with joinder or with the 
requirement of a joint judgment; its sponsors thought those difficulties had largely been met without statute, 
but it has been supplemented on those points in the six states which have enacted it. 

This Chapter states a number of the pre-statutory rules which have been widely repudiated by statute. Such 
statement reflects the present state of the authorities; it does not reflect disapproval of judicial decisions which 
have adopted more modern rules without statutory compulsion. l 

Complete reform. All five of the common-law rules referred to above seem to have been substantially abolished 
in the jurisdictions listed below. Hawaii, Maine, Nevada, New York, Utah and Wisconsin have enacted the Model 
Joint Obligations Act, supplemented by separate statutes authorizing judgments against less than all joint 
promisors. Connecticut, Michigan, Mississippi, New Jersey, Ohio, South Carolina, Texas and Virginia seem to 
have effected substantially similar reforms by separate statutes. In Colorado, the District of Columbia, Kansas, 
Minnesota, Missouri and Montana, statutes making “joint” obligations “joint and several” are supplemented by 
statutes on releases. California, North Dakota and South Dakota are similar, but contracts of co-obligors are 
merely presumed “joint and several” if all promisors receive a benefit from the consideration or the promise is 


in the singular. 
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Reform except for releases. In the following states, 
all of the common-law rules referred to above seem to 
have been substantially abolished except the rule 
relating to releases. In Alabama, Arizona, Arkansas, 
Illinois, New Mexico and Tennessee statutes make 
“joint” obligations “joint and several.” In Louisiana the 
terminology is different, but the same result seems to 
follow. In Delaware obligations of several persons are 
*joint and several, unless otherwise expressed"; in 
Oklahoma there is a presumption of “joint and several" 
obligation if all promisors receive a benefit from the 
consideration or the promise is in the singular. 
Indiana, Iowa, Kentucky, Nebraska, Washington, West 
Virginia and Wyoming seem to have effected 
substantially similar reforms by separate statutes. 


Other partial reforms. In the following states 
important consequences still flow from common-law 
rules on joint promisors. The consequences retained 
in some of these states include compulsory joinder, 


discharge by judgment against co-obligors, 
survivorship and the common-law rule on releases. 


Particular types of contracts. When two or more 
promisors promise the same performance, some or all 
of them are inevitably sureties for all or part of the 
resulting obligation, and a number of the statutes 
referred to above include provisions applicable to 
guarantors or other sureties. The rules of suretyship. 
are stated in the Restatement of Security and are 
beyond the scope of this Chapter. See 88 293-295. The 
rules stated in this Chapter are also subject to statutes 
relating to partnership obligations and to negotiable 
instruments. Section 15 of the Uniform Partnership Act 
provides that partners are liable jointly and severally 
for tort or breach of trust, but jointly on partnership 
contracts. On the other hand, Section 3-118(e) of the 
Uniform Commercial Code provides that *unless the 
instrument otherwise specifies" two or more persons 
who sign commercial paper as maker, acceptor or 
drawer or indorser and as part of the same transaction 
are jointly and severally liable. 


Topic 1. Joint And Several Promisors 


§ 288. Promises Of The Same Performance 
(1) Where two or more parties to a contract make a promise or promises to the 
same promisee, the manifested intention of the parties determines whether 
they promise that the same performance or separate performances shall be 


given. 


(2) Unless a contrary intention is manifested, a promise by two or more 
promisors is a promise that the same performance shall be given. 


Comment: 

a. “Same performance." Where there are more 
promisors than one in a contract, some or all of 
them may promise the same performance. See 8 
10. Thus A and B may both promise that $100 
lent by C will be repaid, or that certain goods will 
be delivered to C, or that certain services will be 
rendered to C. On the other hand, each promisor 
may promise a separate performance, which may 
be similar to that promised by another. Thus 
where C lends $100 to A and B, A may promise 
to repay $50 and B may promise to repay $50. 
As used in 88 288-96, *same performance" refers 
to the first of these two types of situations but 
not to the second. 

b. The performances promised. The question 
whether two promisors promise the same or 
separate performances is distinct from the 
question whether two promisors of the same 
performance are bound by "joint" or by "several" 
duties or by both, but the two questions are 


sometimes confused. The question what 
performances are promised is entirely a question 
of interpretation of the promises, while the 
distinction between “joint” and “several” duties 
is primarily remedial and procedural and is 
substantially abolished by statute in many 
jurisdictions. 

c. Presumption that the same performance is 
promised. It has often been said that when two 
or more persons undertake a contractual 
obligation they are presumed to undertake it 
jointly and that “words of severance” are 
necessary to overcome the presumption. Such 
statements combine the rule of Subsection (2) 
with that of § 289(2). Even though the rule of 8 
289(2) is abolished by statute, the rule of 
Subsection (2) operates in the rare case of 
absence of any evidence of intention; it yields to 
manifestations of contrary intention, whether or 
not there are ^words of severance." The fact that 


390 


CH. 13 


Joint And Several Promisors And Promisees 


8 289 


the interests of the promisors are different, that 
one receives all or most of the consideration, or 
that one is merely a surety does not necessarily 
rebut the presumption. But promises to subscribe 
for a common purpose sums of money set 
opposite the names of the promisors are 
ordinarily promises of separate performances. 


Illustrations: 

1. A, B and C sign a paper reading “Each of 
us guarantees to D that he shall be duly repaid 
$100, which he has this day lent E." A, B and C 
promise the same performance, the payment of 
the whole sum of $100 to D. Performance by one 
of them discharges the duties of the others to D, 
though the guarantors who have not paid may be 
liable for contribution to the one who pays. 


2. Aand B sign a written contract which pro- 
vides “A and B will take charge of C's plant and 
provide it with proper management." In the ab- 
sence of any contrary indication, the quoted words 
will be taken to mean that A and B promise the 
same performance and that each is to be fully re- 
sponsible for the proper management of the plant. 


3. Aand B, "the railroad companies," and C, 
*the coal company," enter into a written agree- 
ment under which "the railway companies hereby 
purchase" a specified quantity of coal, and “the 
railroad companies agree to remit” in a specified 
way. In the absence of any contrary indication, 
the quoted words will be taken to mean that A 
and B promise the same performance, and that 
each is to be fully responsible for the price of the 
coal. The words “one-half bill to each” would be a 
sufficient contrary indication. 


4. A, B and C sign a subscription contract 
reading “A, B and C hereby undertake to pay the 
following sums.” Opposite the name of each 
signer is a separate sum. Each promises only a 
separate performance, the payment of the sum 
opposite his name. 


d. “Several” promises. The word “several” is 
used in two different senses with reference to 
promises and duties. First, if one party promises 
one performance, and another promises a 
different performance, each may be bound 
independently of the other and the promisee may 
be entitled to both performances. The promises 
and the duties of the promisors may then be 
described as “several,” but this Chapter does not 
hereafter deal with promises which are “several” 
in this sense. Second, in traditional usage 
promises of the same performance by different 
promisors are said to create “several” duties if 
“words of severance” are used, even though 
performance by any one of the promisors is to 
discharge the duties of all. The legal consequences 
of such promises of the same performance are 
the subject of §§ 289-96. Promises of the same 
performance may be treated as “joint,” “several,” 
or “joint and several.” 


Illustration: 

5. A and B sign a written promise "A and B 
severally promise C $100." A and B are each 
bound to the extent of $100, but the quoted words 
are ambiguous as to whether payment of $100 by 
one is to discharge the duty of the other. 


S 289. Joint, Several, And Joint And Several Promisors Of The Same Perfor- 


mance 


(1) Where two or more parties to a contract promise the same performance to 
the same promisee, each is bound for the whole performance thereof, whether 
his duty is joint, several, or joint and several. 

(2) Where two or more parties to a contract promise the same performance to 
the same promisee, they incur only a joint duty unless an intention is 
manifested to create several duties or joint and several duties. 


© 


(3) By statute in most states some or all promises which would otherwise create 
only joint duties create joint and several duties. 


Comment: 

a. Liability of each for the whole performance. 
In the civil-law system of Louisiana, derived from 
the Roman and French law, promises of the same 
performance create “joint” liability on the part 
of each promisor unless an intention is 
manifested to create a “solidary” obligation. 
“Joint” liability means liability only for an aliquot 
share of the total obligation; a “solidary” 
obligation is substantially the same as a “joint and 


several” obligation at common law. Common-law 
terminology and results are quite different: 
promises of the same performance may create 
joint duties, several duties, or joint and several 
duties; and each promisor is liable for the whole 
performance promised. A contrary agreement 
may be effective either to show that separate 
performances are promised or to limit the liability 
which would otherwise be created. 
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Illustrations: 

1. A and B owe $100 to C jointly, and C ob- 
tains a judgment against A and B for $100. Ex- 
ecution may be levied wholly on the property of 
either A or B, or partially on the property of each. 


2. A and B severally promise to pay C the 
same $100. C may obtain separate judgments 
against each for $100, and may levy execution 
under either judgment until $100 is collected. 


3. A and B and several others make a writ- 
ten offer to guarantee the repayment of loans to 
be made to C by D, “provided that our total liabil- 
ity shall not at any time exceed $4,000 and our 
individual liability shall not exceed $200." D 
lends C $100 in reliance on the guaranty. Each 
signer of the guaranty is responsible for the en- 
tire $100, whether the liability is joint, several, 
or joint and several. 


b. The presumption of joint obligation. The 
question whether promisors of the same 
performance undertake “several” duties in 
addition to or instead of a “joint” duty has 
traditionally been treated as a question of the 
application of deductions from legal concepts 
rather than as a question of manifested intention. 
Where a "joint" duty differs from "joint and 
several" duties, the joint duty is invariably less 
advantageous to the promisee, while the 
advantage to the promisor does not normally 
serve any legitimate interest. Joint duties, as 
distinguished from joint and several duties, are 
likely to reflect ignorance or inadvertence on the 
part ofthe promisee. But in the absence of statute 
both common-law courts and courts of equity 
long held promises of the same performance to 
be joint only unless the promises took a linguistic 
form appropriate to several duties. The modern 
tendency is to treat the question as one of 
interpretation and therefore to give weight to 
manifestations of contrary intention in whatever 
form. Subsection (2) reflects this tendency. 

c. Severance. The fact that one promisor is 
under a duty to another to perform the promise 
or that one promisor has received all or the 
greater portion of the consideration does not 
prevent their duty from being joint rather than 
several or joint and several. But the fact that the 
promises are made in separate documents or are 
separately stated in the same document 
sufficiently shows an intention to undertake 
several duties. The standard modern form to 
create duties which are both joint and several is 
“We jointly and severally promise,” but any 
equivalent words will do as well. In particular, a 
promise in the first person singular, signed by 
several persons, creates joint and several duties. 


Illustrations: 

4. A, B and C sign a contract stating that “A 
as principal, and B and C as sureties, promise" a 
certain performance. A, B and C are jointly bound. 
In the absence of statute, the statement of the 
suretyship relation does not manifest an inten- 
tion to create several duties or joint and several 
duties. 


5. A and B sign a contract in these terms: 
*We, and each of us, promise D that C shall be 
paid the sum of $100" on a certain date. This cre- 
ates joint and several duties on the part of the 
signers. 


6. A, B and C sign a contract in writing in 
these words: ^I promise to pay D $100" on a cer- 
tain date. This creates joint and several duties on 
the part of A, B and C to see that D is paid $100. 


7. A, B and C sign a paper reading: “Each of 
us guarantees to D that he shall be duly repaid 
$100, which he has this day lent E." A, B and C 
promise the same performance, but their duties 
are several. 


d. Statutes. As is indicated in the Statutory 
Note preceding 8 288, statutes in a sizable 
number of jurisdictions provide that joint 
promises have the effect of creating joint and 
several duties, and statutes in others create a 
presumption of joint and several duties either in 
all cases or where all promisors receive a benefit 
from the consideration. Although Uniform 
Partnership Act 8 15 provides a presumption of 
joint liability on partnership contracts, that 
section has been modified in several states to 
provide instead a presumption of joint and 
several liability. Uniform Commercial Code 8 3- 
118(e) provides that, unless the instrument 
otherwise specifies, two or more persons who sign 
a negotiable instrument as maker, acceptor or 
drawer or indorser and as a part of the same 
transaction are jointly and severally liable. In 
addition, the consequences of joint liability have 
been modified by statute in most of the States 
where it retains significance. 


Illustration: 

8. A makes a negotiable promissory note 
payable to B and C. B and C indorse and sell the 
note to D. Under Uniform Commercial Code 8 3- 
118(e), B and C are jointly and severally liable to 
D. If B and C are partners, notice of dishonor to 
one is notice to each under Uniform Commercial 
Code 8 3-508(5). But Uniform Partnership Act 8 
15 provides that partners are liable jointly. 
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§ 290. Compulsory Joinder Of Joint Promisors 

(1) By statute in most states where the distinction between joint duties and 
joint and several duties retains significance, an action can be maintained 
against one or more promisors who incur only a joint duty, even though other 
promisors subject to the same duty are not served with process. 

(2) In the absence of statute, an action can be maintained against promisors 
who incur only a joint duty without joinder of those beyond the jurisdiction of 
the court, the representatives of deceased promisors, or those against whom 
the duty is not enforceable at the time of suit. 


Comment: 

a. Historical note. Compulsory joinder of joint 
promisors is a remnant of a procedural system 
which was largely displaced by nineteenth- 
century reforms. In the English common-law 
courts the objection was waived unless non- 
joinder appeared from the plaintiff's declaration 
or was asserted by plea in abatement naming 
those not joined. Absent waiver, except in cases 
of infancy or death, the requirement was strictly 
enforced that all those originally jointly bound 
be joined as defendants. Where some were 
beyond the jurisdiction of the court and did not 
appear, the plaintiffs proper course was to 
proceed to outlaw them; judgment could then be 
had against those who did appear. Even in cases 
of joint and several duties, the plaintiff had to 
elect to sue all or one; he could not sue two or 
more unless he sued all. 

b. Statutes. The requirement of joinder has 
been modified by statute in at least four different 
ways in various states. Perhaps the most common 
change is a provision that when less than all joint 
promisors are served with process, the action 
may in the discretion of the court proceed against 
those served, the judgment binding the joint 
property of all and the separate property of those 
served. A second common provision simply 
permits the action to proceed against those 
served as if they were the sole defendants. Third, 
in some states suit may be brought against any 
or all of a number of joint promisors; such 
provisions differ from the first two types in 
eliminating any requirement that all be named 
as defendants. Finally, whatever the rule as to 
joint obligors generally, partners may in many 
states be sued in the firm name. 


c. Judicial mitigation. Unless changed by 
statute a requirement of joinder of promisors who 
incur only a joint duty remains in force in those 
states where the distinction between joint duties 
and joint and several duties retains significance. 
But the strict common-law requirement was 
mitigated by judicial decision in the United States 
in a number of situations which required 
statutory relief in England. Thus joinder of 
parties not within the jurisdiction of the court has 
not been required in the United States. 
Exceptions have been made for dormant 
partners, bankrupt co-promisors, and promisors 
against whom the claim is barred by the statute 
of limitations. Compare § 291. Modern procedure 
commonly permits joinder of several as well as 
joint claims, and misjoinder or nonjoinder can 
be cured by amendment. 


illustrations: 

1. Aand B are jointly indebted to C. C sues 
A, who makes no objection to the nonjoinder of 
B. Cis entitled to judgment against A for the full 
amount of the debt. 


2. The facts being otherwise as stated in Il- 
lustration 1, A makes proper objection to the non- 
joinder of B, and C joins B by amendment. C is 
entitled to judgment against A and B. 


3. A, B and C jointly contract to pay money 
to D. C was an infant when he made the promise, 
or has since been discharged in bankruptcy, or 
has a defense under the statute of limitations. D 
may sue A and B without joining C as a defen- 
dant. 
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§ 291. Judgment In An Action Against Co-Promisors 
In an action against promisors of the same performance, whether their duties 
are joint, several, or joint and several, judgment can properly be entered for 
or against one even though no judgment or a different judgment is entered 
with respect to another, except that judgment for one and against another is 
improper where there has been a determination on the merits and the liability 
of one cannot exist without the liability of the other. 


Comment: 


a. Historical note. Before the procedural 
reforms of the nineteenth century, promisors 
could only be joined as defendants if they were 
jointly bound, and joinder of all those jointly 
bound was ordinarily required. See 8 290. The 
judgment and execution were joint, although 
levy could be made on the separate property of 
one defendant. Hence a successful defense by 
one defendant operated for the benefit of all. If 
one joint promisor defaulted, the practice was 
to enter an interlocutory judgment against him 
and to proceed against those who appeared; if 
they prevailed, the interlocutory judgment was 
discharged. Final judgment either for or against 
one defendant was a discharge of all defendants 
in that action, although a new action might be 
brought when a defendant was successful on a 
ground peculiar to him. Compare § 292. The 
same rules were applied in a joint action against 
joint and several promisors. 


Illustration: 

1. A sues B and C on their joint promise. B 
asserts performance as a defense; C denies mak- 
ing the promise. Findings are made for B and 
against C on these issues. Judgment will be ren- 
dered for both B and C. 


b. Individual defenses. When one defendant 
pleaded a defense peculiar to himself, the 
plaintiff was permitted to discontinue against 
him and continue the action against the others. 
Inthe nineteenth century it was established that 
final judgment for the defendant on such a plea 
did not discharge his co-defendants, and 
discontinuance became unnecessary. This 
exception was established for cases of lack of 
jurisdiction, contractual incapacity, discharge 


in bankruptcy, and statute of limitations, but 
under modern procedure there is no reason why 
it should not apply to any case where a joint 
promisor succeeds in a defense peculiar to 
himself. 


Illustration: 

2. A sues B and C on their joint promise. B 
pleads a contract not to sue as a defense. Judg- 
ment may be given for B and against C. 


c. Effect of procedural reforms and statutes. 
Modern procedural reforms and statutes relating 
to joint obligations have eliminated the 
foundations on which the all-or-none rule rested. 
In most States joinder of promisors of the same 
performance is permitted but not required, and 
judgment against one does not bar action against 
his co-obligor, whether there is a joint duty or 
several duties or both. Legislation has often not 
dealt specifically with the rule, and the proper 
procedure on the default of one of several 
defendants is beyond the scope of this 
Restatement. This Section embodies the rational 
remainder of the all-or-none rule; it permits the 
court to insist that verdict and judgment be free 
of caprice, bias, or obvious misunderstanding. Its 
application may be influenced by the extent to 
which inconsistent verdicts are tolerated in the 
jurisdiction in other situations. Compare 
Restatement, Second, Torts 8 883. 


Illustration: 

3. Asues B and Con their joint promise. They 
deny that any promise was made. An instruction 
to the jury that verdict must be for or against both 
is called for; and a verdict for one and against the 
other should be set aside on motion of an ag- 
grieved party. 
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§ 292. Effect Of Judgment For Or Against Co-Promisors 
(1) A judgment against one or more promisors does not discharge other 
promisors of the same performance unless joinder of the other promisors is 
required by the rule stated in § 290. By statute in most states judgment against 
one promisor does not discharge co-promisors even where such joinder is 


required. 


(2) The effect of judgment for one or more promisors of the same performance 
is determined by the rules of res judicata relating to suretyship or vicarious 


liability. 


Comment: 

a. Merger of joint duties by judgment. During 
the nineteenth century the rule was established, 
contrary to earlier authority, that judgment 
against one joint promisor merged the entire 
claim and barred a subsequent action against a 
co-promisor. The co-promisor remained liable 
for contribution if the defendant in the action 
satisfied the judgment. Yet the discharge was 
rigorously enforced both at law and in equity: no 
exception was made when the plaintiff had 
judgment against the only promisors known to 
him, they proved insolvent, and suit was brought 
against a subsequently discovered partner. The 
same logic applied to the joint duty of joint and 
several promisors: either a joint judgment or a 
several judgment against one barred a 
subsequent joint action, but not a several action 
against a promisor not joined in the first action. 

b. Mitigation of the merger doctrine. 
Procedural reforms have permitted joinder of 
defendants whose duty is not joint. Thus in cases 
of joint and several promisors claims based on 
the several promises of those not joined in a prior 
action can be joined, and the merger of the joint 
duty is academic. As to joint promises, the 
doctrine did not apply when the omitted 
promisor was dead (see 8 296), and exceptions 
were made for promisors out of the jurisdiction, 
for foreign judgments, for cases of estoppel, for 
judgments on promises given as conditional 
payment or collateral security. Today statutes in 
most states have given some or all joint promises 
the effect of joint and several promises, or have 
directly provided that judgment against one or 
more joint promisors does not bar an action 
against the others, or have permitted judgments 


binding the joint property of those not served, 
who may later be summoned to show cause why 
they should not be bound. See the Introductory 
Note to this Chapter. 

c. Judgment based on personal defense. Also 
in the nineteenth century, it was established that 
a judgment for one joint promisor did not 
discharge the joint duty of all if it was based on a 
defense peculiar to him. Originally applied to 
cases of lack of jurisdiction, contractual 
incapacity, discharge in bankruptcy, and statute 
of limitations, this rule now applies to any defense 
not applicable to the co-promisors. Compare 8 
291. 

d. Suretyship and vicarious liability. “Res 
judicata” is used in Subsection (2) in a broad 
sense as including merger, bar, collateral estoppel 
and direct estoppel. See Introductory Note to 
Restatement, Second, Judgments, Chapter 3. The 
rules governing the effects of a judgment on 
parties and others are stated in Restatement, 
Second, Judgments, Chapters 3 and 4, and in 
Restatement, Second, Conflict of Laws 88 96-97, 
and are not repeated here. Particularly applicable 
to promisors of the same performance are rules 
relating to the effect of a judgment for or against 
a principal obligor upon a subsequent action 
against a surety. The judgment may impair or 
destroy the surety’s right to indemnity or 
contribution, and the surety is discharged to the 
extent of the impairment or destruction. See 
Restatement, Second, Judgments § 51; cf. 
Restatement of Security § 139, Restatement, 
Second, Agency § 184. Regardless of indemnity 
or contribution, a judgment for one obligor may 
also bar a subsequent action against another 
whose liability is based entirely on breach by the 
first. See Restatement, Second, Judgments § 51. 
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§ 293. Effect Of Performance Or Satisfaction On Co-Promisors 


Full or partial performance or other satisfaction of the contractual duty of a 
promisor discharges the duty to the obligee of each other promisor of the same 
performance to the extent of the amount or value applied to the discharge of 


the duty of the promisor who renders it. 


Comment: 

a. Rationale. This Section makes explicit what 
is meant by ^promises of the same performance": 
performance by any one of the promisors 
discharges the duty of the others. See 8 288. 
Satisfaction by the acceptance of a substituted 
performance (8 278) has the same effect, since 
the promisee or beneficiary has a right only to 
the single performance or to an agreed 
equivalent. For this purpose it does not matter 
whether the promisors are bound jointly, 
severally, or jointly and severally. One of the 
promisors is not permitted by a subsequent 
agreement with a promisee or beneficiary to 
confer on him a right against the other promisors 
to receive more than was originally promised. A 
release (8 284) or contract not to sue (8 285) is 
not of itself satisfaction within the meaning of 
this Section, but is dealt with in 88 294 and 295. 


Illustrations: 

1. A borrows $100 from D for the common 
benefit of A, B and C in equal shares, and A, B 
and C promise that D will be repaid. A pays $25 
to D pursuant to an express agreement that it shall 
apply only to A's duty and shall not limit D's rights 


against B or C. D's rights against B and C, as well 
as his right against A, are reduced by $25. 


2. The facts being otherwise as stated in II- 
lustration 1, A delivers to D a set of books worth 
$25, and D accepts the books in full satisfaction 
of A's duty. A, B and C are discharged. 


3. The facts being otherwise as stated in Il- 
lustration 1, A delivers to D a set of books worth 
$200, and D accepts the books in satisfaction of 
$25 of A's duty. D's rights against B and C, as well 
as his right against A, are reduced by $25. 


4. A, B and C are bound jointly, or jointly 
and severally, to D for the payment of an unliqui- 
dated claim. A and B agree with D to liquidate 
the claim at $100, reserving C's rights. D subse- 
quently sues C on the claim, recovers a judgment 
for $75 without prejudice to his claim against A ` 
and B, and collects $75 from C. The liability of A 
and B is reduced to $25. 


b. "Obligee." The word "obligee" is used in this 
Section and in succeeding sections of this Chapter 
to include both a promisee and a beneficiary who 
under the rules of $8 302-15 has the right to 
enforce a promise. 


§ 294. Effect Of Discharge On Co-Promisors 


(1) Except as stated in 8 295, where the obligee of promises of the same 
performance discharges one promisor by release, rescission or accord and 
satisfaction, 

(a) co-promisors who are bound only by a joint duty are discharged unless the 
discharged promisor is a surety for the co-promisor; 

(b) co-promisors who are bound by joint and several duties or by several duties 
are not discharged except to the extent required by the law of suretyship. 

(2) By statute in many states a discharge of one promisor does not discharge 
other promisors of the same performance except to the extent required by the 
law of suretyship. 

(3) Any consideration received by the obligee for discharge of one promisor 
discharges the duty of each other promisor of the same performance to the 
extent of the amount or value received. An agreement to the contrary is not 
effective unless it is made with a surety and expressly preserves the duty of his 
principal. 


Comment: 


a. The common-law rule. The English rule that 
release of one joint obligor releases all was 
applied to joint and several obligations as well as 
joint obligations, and to tort as well as contract 
obligations. See Restatement, Second, Torts 8 


885. Historically the rule rested on the unitary 
character of the obligee's right and possibly on 
the principle that a deed is construed against the 
grantor. It has been suggested that a contrary rule 
might permit the obligee to obtain more than just 


396 


CH. 13 


Joint And Several Promisors And Promisees 


8 294 


compensation, and that the legitimate 
expectations of the released obligor might be 
frustrated by claims of co-obligors for 
contribution. None of these considerations 
justifies the rule, however, and it has often been 
denounced as anomalous and unjust. It has long 
been possible to avoid it by use of the form of a 
contract not to sue. See 8 295(1). Modern 
decisions have converted it from a rule defeating 
intention to a rule of presumptive intention: 
where an intention contrary to the rule of 
Subsection (1)(a) is manifested, the purported 
release or other discharge has the effect of a 
contract not to sue. See § 295(2). 

b. Discharge of a surety. Where the released 
promisor is surety for a co-promisor, the co- 
promisor is adequately protected against double 
recovery by the rule of Subsection (3), since the 
surety loses his right to reimbursement to the 
extent that he agrees that consideration given by 
him is not credited to the principal. There is no 
danger of indirect attack on the surety, since the 
principal has no right to contribution from the 
surety. Thus the only basis for discharge of the 
co-promisor is the unitary character of the 
obligation. The obsolescence of that concept has 
therefore led to the exception stated in 
Subsection (1)(a). 

c. Joint and several promises. Where the 
English view is followed, joint and several 
promisors have the benefit of the rule stated in 
Subsection (1)(a) for joint promisors. Statutes 
converting joint obligations into joint and several 
obligations do not, in this view, affect the rule on 
releases. See Introductory Note to this Chapter. 
But the English view is out of harmony with the 
rule stated in 8 292(1) as to the effect of a 
judgment against one joint and several obligor, 
and is not supported either by logic or by 
convenience. Subsection (1)(b) therefore rejects 
the English view and follows the contrary 
authorities and the analogy of the rule governing 
judgments. 

d. Suretyship defenses. Where a promisee 
knows that a promisor is surety for a co-promisor, 
release of the principal discharges the surety 
unless the surety consents or the promisee 
reserves his rights against the surety. 
Restatement of Security 8 122. In modern times 
similar rules have been applied to agreements 
between the promisee and the principal 
modifying their contract, including agreements 
to extend the time of payment. See Restatement 
of Security 88 128, 129; Uniform Commercial 
Code 88 3-415, 3-606. These rules of suretyship 
developed independently of the rules for joint 


obligations; they are beyond the scope of this 
Restatement. 

e. Statutes. The Model Joint Obligations Act 
provides explicitly in 8 4 that a release of one co- 
obligor does not discharge others if there is an 
express reservation of the obligee's rights. In the 
absence of a reservation of rights, § 5 provides 
that an obligee's claim is satisfied to the extent 
that he knows that a released obligor paid less 
than he was bound to pay by his contract or 
relation with the co-obligor, or in the absence of 
such knowledge to the lesser extent of the 
fractional share ofthe released obligor. Compare 
Restatement of Security 88 114, 122. Other 
statutes vary in clarity and in their terms, but 
substantially similar rules seem to have been 
adopted by statute or decision in about half the 
states. See Introductory Note to this Chapter. 

f. Consideration for discharge. If the 
circumstances are such that a co-promisor is not 
discharged under the rules stated in Subsections 
(1) and (2), he is nevertheless entitled to the 
benefit of consideration received by the obligee 
as stated in Subsection (3). This pro tanto 
discharge relates only to the co-promisor's duty 
to the obligee; it does not affect any right the 
promisor giving the consideration may have as a 
surety, whether by way of indemnity or 
contribution or subrogation. The co-promisor is 
not deprived of the right to the pro tanto 
discharge by an agreement to which he is not a 
party except in the suretyship cases mentioned 
below. 

g. Settlement with a surety. Under Subsection 
(1) discharge of a surety does not discharge a co- 
promisor who is the principal obligor. In the 
absence of a contrary agreement, the principal 
must be credited with any consideration received 
from the surety. But the surety is entitled to 
reimbursement from the principal, and upon full 
satisfaction of the obligation he is subrogated to 
the obligee's rights against the principalto secure 
his right to reimbursement. See Restatement of 
Security 88 104, 141. If the surety buys his peace 
by paying the obligee under an agreement that 
the payment is not to be credited on the 
obligation, he has no right to reimbursement 
from the principal and violates no duty to him. 
The agreement is therefore effective. See Model 
Joint Obligations Act 8 3. The payment either has 
the effect of an assignment to the obligee of the 
surety's right to reimbursement or enlists the 
obligee's cooperation in securing reimbursement. 
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Illustrations: 

1. A as principal and B as surety owe C $100 
for money lent to A. B pays C $25 for a contract 
not to sue B, under an agreement that the pay- 
ment is not to be deducted from the amount of 
the debt. C may enforce the full claim for $100 
against A. Unless otherwise agreed, B is entitled 
to any amount over $75 which C receives from A. 


2. A and B owe C $100 for money lent for 
their common benefit in equal shares. B pays C 
$75 for a contract not to sue B, under an agree- 
ment that only $50 is to be deducted from the 
amount of the debt. C may enforce the claim for 
$50 against A. Unless otherwise agreed, B is en- 
titled to any amount over $25 which C receives 
from À. 


8 295. Effect Of Contract Not To Sue; Reservation Of Rights 
(1) Where the obligee of promises of the same performance contracts not to 
sue one promisor, the other promisors are not discharged except to the extent 


required by the law of suretyship. 


(2) Words which purport to release or discharge a promisor and also to reserve 
rights against other promisors of the same performance have the effect of a 
contract not to sue rather than a relcase or discharge. 

(3) Any consideration received by the obligee for a contract not to sue one 
promisor discharges the duty of each other promisor of the same performance 
to the extent of the amount or value received. An agreement to the contrary is 
not effective unless it is made with a surety and expressly preserves the duty 


of his principal. 


Comment: 


a. The distinction between discharge and 
contract not to sue. Discharge by release, 
rescission or accord and satisfaction has long 
been regarded as an executed transaction rather 
than an executory promise. It has also long been 
held that release of one joint promisor discharges 
his co-promisors, and the rule has been extended 
to other types of discharges. See 8 294. In its 
origin the rule was regarded as a logical 
consequence of the nature ofthe right created by 
a joint promise; it did not depend on the intention 
of the parties to the release, and regularly 
operated to defeat their manifest intention. But 
the rule could be avoided by use of the form of a 
contract not to sue, also known as a covenant not 
to sue. Such a contract was treated as an 
executory promise; although a single promisor 
could plead the contract as a defense to prevent 
circuity of action, it did not discharge the right 
and hence did not discharge co-promisors. 

b. Joinder of one not to be sued in action 
against co-promisor. If a promisee contracts not 
to sue one promisor and then sues one or more 
co-promisors, joinder of the obligee under the 
contracts is not required by the rule of 8 290. 
Where a contrary view was taken and the co- 
promisor was held entitled to have the one not to 
be sued joined as a defendant, the formal joinder 
so required was not regarded as a breach of the 
contract not to sue. The promisee could without 
violating the contract join the one not to be sued 
and take a joint judgment against all the co- 
promisors, provided he took no steps to enforce 


the judgment against the assets of the one not to 
be sued. 

c. Reservation of rights. Until the nineteenth 
century, words in a release of one joint promisor 
which purported to reserve rights against co- 
promisors were regarded as repugnant to the 
nature of the release and void. But in modern 
times, in order to give effect to the manifested 
intention, courts have interpreted releases 
containing such words as contracts not to sue. 
This rule has been extended to other types of 
discharge, and has greatly reduced the 
significance ofthe rule that release of one releases 
all. 

So far as the rules governing joint promisors 
are concerned, no reservation of rights is 
necessary in an instrument taking the form of a 
contract not to sue. But for the purposes of the 
law of suretyship, which developed 
independently, a contract not to sue is treated like 
a release: an unqualified contract not to sue the 
principal debtor is treated as impairing the 
surety's right to assert the creditor's right by way 
of subrogation and hence as discharging the 
surety. See Comment d to 8 294. This result can 
be avoided by a reservation of rights, which is 
regarded as preserving not only the surety's right 
to reimbursement from the principal but also his 
right to subrogation. Thus the reservation 
subjects the one not to be sued to the risk that 
the protection the contract affords may be 
illusory. See Restatement of Security 8 122; 
Uniform Commercial Code 8 3-606. 
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d. Consideration received. Subsection (3) 
applies to consideration received by the obligee 
for a contract not to sue the same rule stated in 8 


8 296. Survivorship Of Joint Duties 


294(3) for consideration for discharge. See 
Comments f and g to 8 294. 


On the death of one of two or more promisors of the same performance in a 
contract, the estate of the deceased promisor is bound by the contract, whether 
the duty was joint, several, or joint and several. 


Comment: 

a. Historical note. By the common law of 
England, joint duties bound only the surviving 
obligors or the estate of the last survivor. The 
same rule was applied to the joint part of a joint 
and several duty, and the representative of a 
deceased promisor could not be joined in an 
action against survivors. Where a joint debt could 
be collected from a solvent survivor, no injustice 
was done; the survivor could then enforce 
contribution by the estate. But ifthe survivor was 
insolvent, the rule as to joint duties left the 
obligee without a legal remedy. Equitable relief 
was given in some such cases, but such relief has 
sometimes been denied where the deceased 
promisor was a surety. 


b. The modern rule. The survivorship rule has 
been abolished in most states by statute or 
decision. Statutes making joint duties joint and 
several have this effect, and specific statutes on 
the point have been widely enacted. See 
Introductory Note to this Chapter. General 
statutes on the survival of actions have sometimes 
been given the same effect, and a number of 
judicial decisions have simply negated the rule. 
The question whether the representatives of 
deceased promisors may be joined in an action 
against survivors may be resolved by specific 
statute or left to general procedural statutes or 
rules. 


Topic 2. Joint And Several Promisees 


$ 297. Obligees Of The Same Promised Performance 

(1) Where a party to a contract makes a promise to two or more promisees or 
for the benefit of two or more beneficiaries, the manifested intention of the 
parties determines whether he promises the same performance to all, a 
separate performance to each, or some combination. 

(2) Except to the extent that a different intention is manifested or that the 
interests of the obligees in the performance or in the remedies for breach are 
distinct, the rights of obligees of the same performance are joint. 


Comment: 


a. "Several" rights. The word "several" is used 
in two different senses with reference to rights 
created by a promise. First, the promisor may 
promise a distinct performance to each obligee, 
creating entirely separate rights. Second, even 
though the same performance is promised to a 
number of obligees, they may in the event of 
breach have separate claims for relief. In the first 
sense, the same right cannot be both *several" 
and “joint;” which is entirely a question of 
interpretation. In the second sense, rights may 
be either ^joint" or "several' or some 
combination, but the parties cannot control 
entirely the remedies and procedures available. 

b. Distinct interests. The interests referred to 
in Subsection (2) are the material or pecuniary 


interests of the obligees rather than their 
sentimental interests or desires. Partners, for 
example, are jointly concerned with the welfare 
of the partnership and are co-owners of the 
partnership property; they have a joint interest 
in the performance of a promise made to or by 
them with reference to partnership matters and 
in the consideration given or received for such a 
promise. A principal and surety, on the other 
hand, are affected differently by the performance 
of a promise made by them, and the principal 
often has the beneficial interest in the 
performance ofa return promise to the exclusion 
of the surety. 
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illustrations: 

1. A, B, and C are partners or engaged in a 
joint venture. D promises to pay them $100 for 
goods sold by the partnership or joint venture. 
D’s duty is to make a single payment, and the right 
of A, B and C is joint. 


2. A, B, C and D own four separate tracts of 
adjoining land. D contracts with A, B and C to 
build a flood-control dam to protect all four tracts. 


D fails to build, and flood damages the tracts of 
A, B and C in varying amounts. Their claims for 
damages are separately enforceable unless the 
contract provides otherwise. 


3. A contracts with B and C to pay an annu- 
ity to D, B's mother. A's duty is to render a single 
annual performance. The right of B and C is joint. 
D has a several right. 


§ 298. Compulsory Joinder Of Joint Obligees 
(1) In an action based on a joint right created by a promise, the promisor by 
making appropriate objection can prevent recovery of judgment against him 
unless there are joined either as plaintiffs or as defendants all the surviving 


joint obligees. 


(2) Except in actions on negotiable instruments and except as stated in 8 300, 
any joint obligee unless limited by agreement may sue in the name of all the 
joint obligees for the enforcement of the promise by a money judgment. 


Comment: 

a. Common-law procedure. Before the 
procedural reforms of the nineteenth century, 
promisees of the same performance could not 
join as plaintiffs in an action at law unless their 
right was joint. If the right was joint, failure to 
join all surviving joint promisees was ground for 
dismissing the action. But any joint promisee had 
an irrevocable power to sue in the names of all. 
Unless the power was used fraudulently (see 8 
300), a dissenting co-plaintiff in such a case could 
apply for a stay until security for costs was given 
by the party using his name, or he could in good 
faith release or settle the claim (see 8 299), but 
he could not otherwise prevent use of his name. 

b. Modern procedure. Modern statutes and 
rules of court follow the more flexible procedure 
which formerly prevailed in courts of equity. 
Joinder is permitted much more freely, and non- 
joinder and misjoinder can be cured by adding 
or dropping parties; partial or conditional relief 
can be given. But joint promisees are still 
required to join as plaintiffs or to be joined as 
defendants or involuntary plaintiffs. By statute 
in some states, partners may sue in the firm 
name. Whether or not there is proper joinder of 
plaintiffs, a judgment for or against one joint 
promisee bars subsequent actions against the 
same defendant by the others unless there is 
fraud or collusion. See Restatement, Second, 
Judgments 8 53. 


c. Control over litigation. In an action for 
recovery of a promised sum of money or for . 
damages, the judgment can take proper account 
of any divergent interests of joint plaintiffs, and 
any disputes among the plaintiffs can be decided 
separately. Where specific relief is sought, 
however, or where relief is conditional on some 
performance by plaintiffs, lack of unanimity 
among the plaintiffs may be fatal to the action. 
In some situations an impasse can be broken 
pursuant to a prior agreement among the 
plaintiffs. See Uniform Partnership Act 8 18(h), 
providing for majority decision unless other 
provision is made. Otherwise, the plaintiff may 
be remitted to monetary relief. Where a 
negotiable instrument is payable to the order of 
two or more persons, not in the alternative, 
Uniform Commercial Code 8 3-116 provides that 
it may be enforced only by all of them. 


Illustration: 

1. A and B, joint owners of property, convey 
it to C in exchange for a cash payment and C's 
promise to develop the property and pay to A and 
B a percentage of the profits. A can join B as a 
party and recover damages for a breach by C even 
though B objects, but cannot maintain an action 
to rescind the contract if B in good faith refuses 
to join. 
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S 299. Discharge By Or Tender To One Joint Obligee 

Except where the promise is made in a negotiable instrument and except as 
stated in § 300, any joint obligee, unless limited by agreement, has power to 
discharge the promisor by receipt of the promised performance or by release 
or otherwise, and tender to one joint obligee is equivalent to a tender to all. 


8 300 


Comment: 

a. Interpretation of the promise. The rule of 
this Section rests on a conventional 
interpretation of words of promise. If, for 
example, A promises to pay a sum of money to B 
and C, partners, it is ordinarily understood that 
payment may be made either to B or to C, and 
that each has authority to receive the payment 
on behalf of the other. If this is the 
understanding, the power of one to receive the 
payment cannot be revoked by the other, since 
both have an interest. Compare Restatement, 
Second, Agency, § 139. If an intention is 
manifested that the payment is to be made to B 
and not to C, they are not joint obligees, and this 
Section does not apply. 

b. Negotiable instruments. Where a negotiable 
instrument is made payable to the order of A and 
B, the usual purpose is to require the indorsement 
of both for negotiation of the instrument or the 
execution of a receipt on the instrument, signed 
by both, in the event of direct presentment to the 
payor. See Uniform Commercial Code 8 3-505. 
In furtherance of that purpose, Uniform 
Commercial Code 8 3-116 creates an exception 
to the rule of this Section, providing that the 
instrument can be discharged only by all the co- 
obligees. 


c. Interpretation of agreement for discharge. 
Where one joint obligee settles with the promisor 
for something less than full performance, he may 
purport to settle the claim of all the obligees or 
only his own share. Which agreement is made 
depends on the manifested intention of the 
parties to the settlement. If only a partial 
settlement is made, it does not bar joinder of the 
joint obligee in a later action by the others. See 8 
298. A settlement of one obligee's share which 
purported to discharge the claim of all would 
ordinarily be invalid. See 8 300. 


Illustrations: 

1. À owes $1000 to B and C jointly. At B's 
request A in good faith renders services and de- 
livers goods worth a total of $1200 to B and third 
persons in satisfaction of the debt, having no rea- 
son to know that C is not getting the benefit of 
the goods and services. A's obligation to both B 
and C is discharged. 


2. À promises to convey property to B and C 
jointly in exchange for $10,000, and B and C each 
pay A $5,000. On A's failure to convey the prop- 
erty, he repays $5,000 to B in return for a release 
of B's interest in the contract and a covenant not 
to sue thereon. C's right to return of the $5,000 
paid by him is not discharged. 


§ 300. Effect Of Violation Of Duty To A Co-Obligee 


(1) If an obligee attempts or threatens to discharge the promisor in violation 
of his duty to a co-obligee of the same performance, the co-obligee may obtain 
an injunction forbidding the discharge. 

(2) A discharge of the promisor by an obligee in violation of his duty to a co- 
obligee of the same performance is voidable to the extent necessary to protect 
the co-obligee's interest in the performance, except to the extent that the 
promisor has given value or otherwise changed his position in good faith and 


without knowledge or reason to know of the violation. 


Comment: 

a. Duties among co-obligees. The interests of 
co-obligees among themselves depend upon the 
agreement or other relation among them. 
Commonly each has a beneficial interest, but one 
or more may be a nominal party or a mere agent. 
An obligee who has power to affect the rights of 
co-obligees has at least a duty to act in good faith; 
often he is subject to more rigorous fiduciary 
duties. For example, he may be an agent for a 


co-obligee, or they may be partners or co- 
trustees. 

b. Liability of the promisor. A promisor who 
participates in a breach of a duty owed by one 
co-obligee to another cannot retain any 
advantage thereby obtained at the expense of the 
injured co-obligee unless he is in the position of 
a bona fide purchaser. See Restatement of 
Restitution 88 202, 208; compare Restatement, 
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Second, Agency §§ 27, 159-78, 300. Where the 
promise is to pay money, an improper discharge 
is effective to the extent of the interest of the 
obligee giving it. But in a case of improper 
discharge of a duty to convey land, the injured 
co-obligee may nevertheless be granted specific 
performance on such terms as may be equitable 
in the circumstances. 


§ 301. Survivorship Of Joint Rights 


illustration: 

1. A owes a single payment of $1,000 to B, C 
and D. As A knows, B, C and D have agreed to 
share the money equally. In exchange for a dis- 
charge by A of $1,000 owed him by B individu- 
ally, B purports to release A from the obligation 
to B, Cand D. The release is operative only to the 
extent of B’s one-third interest. 


On the death of a joint obligee, unless a contrary intention was manifested, 
the surviving obligees are solely entitled as against the promisor to receive 
performance, to discharge the promisor, or to sue for the enforcement of the 
promise by a money judgment. On the death of the last surviving obligee, only 


his estate is so entitled. 


Comment: 

a. Duty to account. Whether the estate of a 
deceased joint obligee succeeds to his beneficial 
interest in the promise depends upon agreement 
or the law governing the relationship among the 
obligees. The survivors have the right to receive 
performance or to settle, but may be required to 
account to those beneficially interested. See, e.g., 
Uniform Partnership Act 88 37, 38. The powers 
of the survivors must be exercised in good faith 
and in accordance with their duty to those 
beneficially interested. 


b. Joinder. The rule of this Section was a rule 
of the English common-law courts, and was not 
applied in courts of equity. It is justified today 
by the convenience of its principal consequence: 
it is unnecessary to join the personal 
representative of a deceased co-obligee in an 
action for a money judgment. See 8 299. Where 
equitable relief is sought, joinder of such a 
representative is permitted and when necessary 
to complete adjudication it is required. 
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Introductory Note 


Historically, the rights of contract beneficiaries have been the subject of doctrinal difficulties in both England 
and the United States. In both countries, decisions in the latter part of the nineteenth century overruled or 
limited earlier precedents recognizing such rights. In England, but not in the United States (see § 71), the rule 
was established that consideration must move from the plaintiff. That rule has sometimes been avoided by an 
E holding that the promisee held a contract right in trust for the beneficiary, but it seems to retain some 
orce. 

In the United States the principal difficulty was that the beneficiary was not a party to the contract, since the 
promise was not addressed to him. Some decisions recognized a right only in a “sole” beneficiary or “donee “ 
beneficiary, such as the person to whom the proceeds of a life insurance policy are made payable. Others 
recognized the beneficiary’s right only if the promisor was to satisfy a duty of the promisee to the beneficiary, 
who was then called a “creditor” beneficiary, or if there was some other relationship between promise and 
beneficiary. 

These difficulties have now been largely resolved in the United States by recognition of the power of promisor 
and promisee to create rights in a beneficiary by manifesting an intention to do so. Since the terms “donee “ 
beneficiary and “creditor” beneficiary carry overtones of obsolete doctrinal difficulties, they are avoided in the 
statement of rules in this Chapter. Instead, the terms “intended” beneficiary and “incidental” beneficiary are 
used to distinguish beneficiaries who have rights from those who do not. 

Difficulties of interpretation of course remain. Where the manifested intention is unclear, rules of law may 
fill the gap. And in some situations overriding social policies may limit the parties’ freedom of contract. Thus 
Uniform Commercial Code § 2-318 provides for “third party beneficiaries of warranties express or implied,” and 
includes a provision that “A seller may not exclude or limit the effect of this section.” Restatement, Second, 
Torts § 402A deals with the same problem in non-contractual terms. Again, the rights of employees under a 
collective bargaining agreement are sometimes treated as rights of contract beneficiaries, sometimes as rights 
based on agency principles, sometimes as rights analogous to the rights of trust beneficiaries. Or the collective 
bargaining agreement may be treated as establishing a usage incorporated in individual employment contracts, 
or as analogous to legislation. In any case they are substantially affected by the national labor policy. Such 
policies are of course beyond the scope of this Restatement. 


§ 302. Intended And Incidental Beneficiaries 
(1) Unless otherwise agreed between promisor and promisee, a beneficiary of 
a promise is an intended beneficiary if recognition of a right to performance 
in the beneficiary is appropriate to effectuate the intention of the parties and 
either 
(a) the performance of the promise will satisfy an obligation of the promisee 
to pay money to the beneficiary; or 
(b) the circumstances indicate that the promisee intends to give the beneficiary 
the benefit of the promised performance. 
(2) An incidental beneficiary is a beneficiary who is not an intended beneficiary. 


Comment: 


a. Promisee and beneficiary. This Section 
distinguishes an “intended” beneficiary, who 
acquires a right by virtue of a promise, from an 
“incidental” beneficiary, who does not. See 88 
304, 315. Section 2 defines “promisee” as the 
person to whom a promise is addressed, and 
*beneficiary" as a person other than the promisee 
who will be benefited by performance of the 
promise. Both terms are neutral with respect to 
rights and duties: either or both or neither may 
have a legal right to performance. Either 
promisee or beneficiary may but need not be 
connected with the transaction in other ways: 
neither promisee nor beneficiary is necessarily 
the person to whom performance is to be 


rendered, the person who will receive economic 
benefit, or the person who furnished the 
consideration. 

b. Promise to pay the promisee's debt. The 
type of beneficiary covered by Subsection (1)(a) 
is often referred to as a "creditor beneficiary." In 
such cases the promisee is surety for the 
promisor, the promise is an asset of the promisee, 
and a direct action by beneficiary against 
promisor is normally appropriate to carry out the 
intention of promisor and promisee, even though 
no intention is manifested to give the beneficiary 
the benefit of the promised performance. Promise 
of a performance other than the payment of 
money may be governed by the same principle if 
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the promisee's obligation is regarded as easily 
convertible into money, as in cases of obligations 
to deliver commodities or securities which are 
actively traded in organized markets. Less liquid 
obligations are left to Subsection (1)(b). 

A suretyship relation may exist even though 
the duty of the promisee is voidable or is 
unenforceable by reason of the statute of 
limitations, the Statute of Frauds, or a discharge 
in bankruptcy, and Subsection (1)(a) covers such 
cases. The term "creditor beneficiary" has also 
sometimes been used with reference to promises 
to satisfy a supposed or asserted duty of the 
promisee, but there is no suretyship if the 
promisee has never been under any duty to the 
beneficiary. Hence such cases are not covered by 
Subsection (1)(a). The beneficiary of a promise 
to discharge a lien on the promisee's property, 
or of a promise to satisfy a duty of a third person, 
is similarly excluded from Subsection (1)(a). Such 
beneficiaries may, however, be "intended 
beneficiaries” under Subsection (1)(b). 


illustrations: 

1. Aowes C a debt of $100. The debt is barred 
by the statute of limitations or by a discharge in 
bankruptcy, or is unenforceable because of the 
Statute of Frauds. B promises A to pay the barred 
or unenforceable debt. C is an intended benefi- 
ciary under Subsection (1)(a). 


2. B promises A to furnish support for A's 
minor child C, whom A is bound by law to sup- 
port. C is an intended beneficiary under Subsec- 
tion (1)(a). 


3. B promises A to pay whatever debts A may 
incur in a certain undertaking. A incurs in the 
undertaking debts to C, D and E. If the promise is 
interpreted as a promise that B will pay C, D and 
E, they are intended beneficiaries under Subsec- 
tion (1)(a); ifthe money is to be paid to A in order 
that he may be provided with money to pay C, D 
and E, they are at most incidental beneficiaries. 


c. Gift promise. Where the promised 
performance is not paid for by the recipient, 
discharges no right that he has against anyone, 
and is apparently designed to benefit him, the 
promise is often referred to as a "gift promise." 
The beneficiary of such a promise is often 
referred to as a “donee beneficiary”; he is an 
intended beneficiary under Subsection (1)(b). 
The contract need not provide that performance 
is to be rendered directly to the beneficiary: a gift 
may be made to the beneficiary, for example, by 
payment of his debt. Nor is any contact or 
communication with the beneficiary essential. 


Illustrations: 

4. A, an insurance company, promises B in 
a policy of insurance to pay $10,000 on B’s death 
to C, B’s wife. C is an intended beneficiary under 
Subsection (1)(b). 


8. C is a troublesome person who is annoy- 
ing A. A dislikes him but, believing the best way 
to obtain freedom from annoyance is to make a 
present, secures from B a promise to give C a box 
of cigars. C is an intended beneficiary under Sub- - 
section (1)(b). 


6. A’s son C is indebted to D. With the pur- 
pose of assisting C, A secures from B a promise to 
pay the debt to D. Both C and D are intended ben- 
eficiaries under Subsection (1)(b). 


7. A owes C $100 for money lent. B prom- 
ises A to pay C $200, both as a discharge of the 
debt and as an indication of A's gratitude to C for 
making the loan. C is an intended beneficiary 
under Subsection (1)(a) as to the amount of the 
debt and under Subsection (1)(b) as to the excess. 


8. A conveys land to B in consideration of 
B's promise to pay $15,000 as follows: $5,000 to 
C, A's wife, on whom A wishes to make a settle- - 
ment, $5,000 to D to whom A is indebted in that 
amount, and $5,000 to E, a life insurance com- 
pany, to purchase an annuity payable to A during 
his life. C is an intended beneficiary under Sub- 
section (1)(b); D is an intended beneficiary un- 
der Subsection (1)(a); E is an incidental benefi- 
ciary. 

9. A owes C $100. Not knowing of any such 
debt, B promises A to pay $100 to C. C is an in- 
tended beneficiary under Subsection (1)(a) if A 
manifests an intention that the payment is to sat- 
isfy the debt, an intended beneficiary under Sub- 
section (1)(b) if A manifests an intention to make 
a gift of $100, leaving outstanding the original 
debt. 


d. Other intended beneficiaries. Either a 
promise to pay the promisee's debt to a 
beneficiary or a gift promise involves a 
manifestation of intention by the promisee and 
promisor sufficient, in a contractual setting, to 
make reliance by the beneficiary both reasonable 
and probable. Other cases may be quite similar 
in this respect. Examples are a promise to 
perform a supposed or asserted duty of the 
promisee, a promise to discharge a lien on the 
promisee's property, or a promise to satisfy the 
duty of a third person. In such cases, if the 
beneficiary would be reasonable in relying on the 
promise as manifesting an intention to confer a 
right on him, he is an intended beneficiary. 
Where there is doubt whether such reliance 
would be reasonable, considerations of 
procedural convenience and other factors not 
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strictly dependent on the manifested intention 
of the parties may affect the question whether 
under Subsection (1) recognition of a right in the 
beneficiary is appropriate. In some cases an 
overriding policy, which may be embodied in a 
statute, requires recognition of such a right 
without regard to the intention of the parties. 


Illustrations: 

10. A, the operator of a chicken processing 
and fertilizer plant, contracts with B, a munici- 
pality, to use B's sewage system. With the pur- 
pose of preventing harm to landowners down- 
stream from its system, B obtains from A a prom- 
ise to remove specified types of waste from its 
deposits into the system. C, a downstream land- 
owner, is an intended beneficiary under Subsec- 


tion (1)(b). 


11. A, a corporation, contracts with B, an in- 
surance company, that B shall pay to any future 
buyer of a car from A the loss he may suffer by 
the burning or theft of the car within one year 
after sale. Later A sells a car to C, telling C about 
the insurance. C is an intended beneficiary. 


12. B contracts to build a house for A. Pur- 
suant to the contract, B and his surety S execute 
a payment bond to A by which they promise A 
that all of B's debts for labor and materials on the 
house will be paid. B later employs C as a carpen- 
ter and buys lumber from D. C and D are intended 
beneficiaries of S's promise to A, whether or not 
they have power to create liens on the house. 


13. C asserts that A owes him $100. A does 
not owe this money, or think that he owes it, but 
rather than engage in litigation and in order to 
obtain peace of mind A secures a promise from B 
to pay C $100. C is an intended beneficiary. 


14. A, a labor union, enters into a collective 
bargaining agreement with B, an employer, in 
which B promises not to discriminate against any 
employee because of his membership in A. All B's 
employees who are members of A are intended 
beneficiaries of the promise. 


15. A buys food from B, a grocer, for house- 
hold use, relying on B's express warranty. C, A's 
minor child, is injured in person by breach of the 
warranty. Under Uniform Commercial Code 8 2- 
318, without regard to the intention of A or B, the 
warranty extends to C. 


e. Incidental beneficiaries. Performance of a 
contract will often benefit a third person. But 
unless the third person is an intended beneficiary 
as here defined, no duty to him is created. See 8 


315. 


Illustrations: 

16. B contracts with A to erect an expensive 
building on A's land. C's adjoining land would be 
enhanced in value by the performance of the con- 
tract. C is an incidental beneficiary. 


17. B contracts with A to buy a new car manu- 
factured by C. C is an incidental beneficiary, even 
though the promise can only be performed if 
money is paid to C. 


18. A, a labor union, promises B, a trade as- 
sociation, not to strike against any member of B 
during a certain period. One of the members of B 
charters a ship from C on terms under which such 
a strike would cause financial loss to C. C is an 
incidental beneficiary of A's promise. 


19. A contracts to erect a building for C. B 
then contracts with A to supply lumber needed 
for the building. C is an incidental beneficiary of 
B's promise, and B is an incidental beneficiary of 
C's promise to pay A for the building. 


f. Trust and agency. Where money or property 
is transferred from one person to another with 
an intention to benefit a third person, the 
manifested intention of the parties determines 
whether the transferee is an agent for the 
transferor or the third person or a trustee for the 
third person or whether the third person is the 
beneficiary of a promise made by the transferee. 
See Restatement, Second, Agency 88 14B, 14L; 
Restatement, Second, Trusts 88 8, 14. Similarly, 
an agreement between two parties may constitute 
one the agent of the other to confer a benefit on a 
third person, or the promise of one may be made 
to the other as trustee for a third person, or a 
third person may be the beneficiary of a promise 
of either or both; the manifested intention of the 
parties determines which of these possible 
relations is created for the particular purpose 
involved. There is a fiduciary relation between 
agent and principal or between trustee and 
beneficiary, but not between promisor or 
promisee and beneficiary of a contract. Agency 
requires the consent of the principal and the 
agent; a trust or a contract for the benefit of a 
third person does not require the consent of the 
beneficiary. Either the promisee or the 
beneficiary of a promise may be made a trustee 
of rights arising by virtue of the promise; 
although the beneficiary of such a trust is a 
beneficiary of the promise under this Section, his 
rights must be enforced in accordance with the 
law of Trusts. See Restatement, Second, Trusts 


88 26, 177, 199. 
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Illustration: " 
20. A, an insurance company, promises B in 

a policy of insurance to pay $10,000 on B's death 

to C as trustee for B's wife D. C is an intended 


beneficiary and may enforce his rights as trustee; 
D's rights as beneficiary of the trust and the con- 
tract are enforceable only in the manner in which 
rights of other trust beneficiaries are enforced. 


§ 303. Conditional Promises; Promises Under Seal 
The statements in this Chapter are applicable to both conditional and 
unconditional promises and to sealed and unsealed promises. 


Comment: 

a. Conditional promises. A conditional 
promise may be made for the benefit of the 
beneficiary of a promise to pay a debt, or the 
beneficiary of a gift promise, or one who is 
otherwise an intended beneficiary. It is enough 
that the debt will be satisfied or the gift made or 
the right conferred if the condition occurs so that 
the promised performance becomes due. 


Illustrations: 

1. A owes C $100. B promises A to pay the 
debt if Dancer wins the Derby. C is an intended 
beneficiary of the conditional promise. 


2. Casserts and A denies that A owes C $100. 
B promises to pay the debt if it is legally recover- 
able. C is an intended beneficiary of B's condi- 
tional promise. 


3. A obtains from B, an insurance company, 
a policy on A's life, payable to A's wife, C. The 
policy is conditional on the payment of annual 


§ 304. Creation Of Duty To Beneficiary 


premiums. C is an intended beneficiary, but her 
right is conditional. 


4. A's son C has formed the X Automobile 
Company. For the stated purpose of benefiting C, 
A obtains B's promise to buy twenty automobiles 
from the company. The company is an intended 
beneficiary, though B's duty to pay the price is 
conditional on delivery of the automobiles. Com- 
pare Illustration 17 to 8 302. 


b. Promises under seal. Historically a right 
under a sealed instrument could be asserted only 
bya party named in the document or so described 
as to be capable of identification when it was 
delivered. Compare 8 108. A person so named or 
described may have rights as a promisee even 
though the instrument is delivered to a third 
person. See § 103. But in modern times, even in 
States where the seal is still recognized, no 
distinction is made between sealed and unsealed 
contracts respecting the rights of beneficiaries. 


A promise in a contract creates a duty in the promisor to any intended 
beneficiary to perform the promise, and the intended beneficiary may enforce 


the duty. 


Comment: 

a. Intended and incidental beneficiaries. 
*Beneficiary" is defined in 8 2, "intended 
beneficiary" and "incidental beneficiary" in 8 302. 
The terms are defined in relation to a “promise,” 
a term which is neutral with respect to legal 
consequences; this Section states that a duty to 
an intended beneficiary is created if the promise 
is otherwise binding. The related proposition that 
an incidental beneficiary acquires no right is 
stated in 8 315. 

b. Creation and termination of duty. This 
Section reflects the basic principle that the parties 
to a contract have the power, if they so intend, to 
create a right in a third person. The requirements 
for formation of a contract must of course be met, 
and the right of the beneficiary, like that of the 
promisee, may be conditional, voidable, or 


unenforceable. See 8 309. Whether the right of 
the beneficiary can be varied without his consent 
by action taken by the promisee or by agreement 
between promisee and promisor is a separate 
question which depends on the terms of the 
contract. See 8 311. 

c. Promise to pay the promisee's debt. Where 
the performance of the promise will satisfy an 
obligation of the promisee to pay money to the 
beneficiary, the promisee is surety for the 
promisor. The contract is an asset of the 
promisee, and on grounds of simplicity and 
convenience of remedy the beneficiary is allowed 
a direct action against the promisor without 
joining the promisee, instead of a procedure like 
garnishment or a suit to realize on an asset of the 
debtor not available to seizure by ordinary legal 
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process. The direct remedy also protects the 
beneficiary in reliance on the promise; his 
reliance is likely to take the form of inaction and 
to be difficult or impossible to prove. Promises 
to render performances other than the payment 
of money may be similar but require a 
manifestation of intention to give the benefit of 
the performance to the beneficiary. 


Illustrations: 

1. A owes C $100. For consideration B prom- 
ises A to pay the debt. B breaks his contract. C 
may sue B and obtain judgment for the amount 
of the debt. 


2. A transfers Blackacre to B subject to a 
mortgage in favor of C, which B assumes and 
agrees to pay. After default C may sue B and get 
judgment for the amount of the mortgage debt, 
or, after foreclosure by sale, for the amount of any 
deficiency in the sum realized by the sale. 


3. Aowes C $100. For consideration B prom- 
ises A to pay $100 to C in satisfaction of the debt. 
Later the statute of limitations bars an action by 
C against A. That fact is not of itself a defense in 
an action by C against B. 


4. À promises C to have a fence built between 
their lands, and C pays A the price. B contracts 
with A to assume A's obligation to C, and A prom- 
ises to pay B on completion of the work. On B's 
failure to build the fence, C may recover damages 
from B. But a contract by B to build the fence for 
A would ordinarily not be a contract to assume 
A's obligation to C. 


d. Gift promise. Where the promisee manifests 
an intention to make a gift of the promised 
performance to a beneficiary, recognition of a 
duty to the beneficiary means that the beneficiary 
has available for his own benefit the usual 
remedies for breach of contract. An action by the 
beneficiary is commonly a convenient way to 
enforce the right of the promisee as well as to 
redress any injury to the beneficiary. This is so 
even though the promisee has reserved a power 
to vary the beneficiary's right, so long as that 
power has not been exercised. 


Illustration: 

5. A gives money to B, his son, who prom- 
ises in consideration thereof to pay A's daughter 
C, $5000 on A's death. A dies and B fails to pay 
C. C may sue on the promise and obtain judgment 
for $5000. 


e. Other intended beneficiaries. The 
considerations which lead to the recognition of 
the right of a beneficiary of a promise to pay the 
promisee's debt or of a gift promise operate in 
varying degrees in other cases. Where the 
promisee clearly manifests an intention to confer 
on the beneficiary a legal right to enforce the 
contract, recognition of the beneficiary's right 
rests on the same grounds as recognition of the 
promisee's right. In cases of doubt, the question 
whether such an intention is to be attributed to 
the promisee may be influenced by the likelihood 
that recognition of the right will further the 
legitimate expectations of the promisee, make 
available a simple and convenient procedure for 
enforcement, or protect the beneficiary in his 
reasonable reliance on the promise. 


Illustrations: 

6. A owes C $1000. For consideration B 
promises A to pay C $1000 for an assignment of 
C's right. On tender of such an assignment C can 
recover from B on his promise. 


7. A's son C is indebted to D. With the pur- 
pose of assisting C, A secures from B for consid- 
eration a promise to pay the debt to D. D may 
enforce B's promise for D's own benefit. 


8. A owns property subject to a mortgage in 
favor of C. C asserts and A denies that A is per- 
sonally liable for the mortgage debt. To resolve 
the dispute, A transfers the property to B on B's 
promise to pay the mortgage debt. C may enforce 
B's promise for C's own benefit whether or not A 
is personally liable. 


9. A, a common carrier, is required as a con- 
dition of its license to maintain liability insurance 
covering claims for bodily injury arising out of A's 
operations, and files a policy written by B. C 
claims to have been injured under circumstances 
covered by the policy. C may maintain a direct 
action against B. 


10. À transfers property to B. A promises to 
use money received from B to discharge all A's 
obligations "including C's fees" up to $20,000; B 
promises to discharge all obligations in excess of 
$20,000 which A “is found to be responsible to 
pay including C's fees." C cannot maintain an ac- 
tion against B on the promise before A's liability 
has been established. 
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§ 305. Overlapping Duties To Beneficiary And Promisee 
(1) A promise in a contract creates a duty in the promisor to the promisee to 
perform the promise even though he also has a similar duty to an intended 


beneficiary. 


(2) Whole or partial satisfaction of the promisor's duty to the beneficiary 
satisfies to that extent the promisor's duty to the promisee. 


Comment: 


a. The promisee's right. The promisee of a 
promise for the benefit of a beneficiary has the 
same right to performance as any other promisee, 
whether the promise is binding because part of a 
bargain, because of his reliance, or because of its 
formal characteristics. If the promisee has no 
economic interest in the performance, as in many 
cases involving gift promises, the ordinary 
remedy of damages for breach of contract is an 
inadequate remedy, since only nominal damages 
can be recovered. In such cases specific 
performance is commonly appropriate. See 8 307. 
In the ordinary case of a promise to pay the 
promisee's debt, on the other hand, the promisee 
may suffer substantial damages as a result of 
breach by the promisor. So long as there is no 
conflict with rights of the beneficiary or the 
promisor, he is entitled to recover such damages. 
See 8 310. 


Illustrations: 

1. In consideration of A's promise to trans- 
fer to his brother C A's interest in his mother's 
estate, A's father B promises A to pay a like 
amount to C. A makes the promised transfer, but 
B dies without performing his promise. A may 
maintain a suit for specific performance against 
B's personal representative. 


2. A owes C an unliquidated sum. In consid- 
eration of $100 paid to B by A, B promises A to 
pay C whatever is due. B breaks his promise, and 
A pays C a reasonable sum in discharge of C’s 
claim. A can at his election recover from B either 
$100 or the amount paid C. 


3. Apromises C to have a fence built between 
their lands, and C pays A the price of the fence. A 
informs B of the contract between A and C and of 
the danger that C’s cattle will harm A’s property 
if the fence is not properly built, and B contracts 
with A to carry out A’s contract with C to build 
the fence. Because of B’s breach of contract C’s 
cattle damage A’s property. A may recover the 
damage from B. 


b. Conflicting claims and double liability. In 
the ordinary case of a promise to pay a debt owed 
by the promisee to a beneficiary, a single payment 


by the promisor will discharge both his duty to ` 
the promisee and his duty to the beneficiary. But 
a breach by the promisor can damage both 
promisee and beneficiary in the full amount of 
the debt. The promisor and his other creditors 
are entitled to protection against such doubling 
of liability so long as the injuries to both promisee 
and beneficiary can be redressed by a single 
payment. Moreover, when the promisor is 
insolvent, the promisee as surety is not permitted 
to compete with the beneficiary for the assets of 
the principal debtor. Hence the general creditors 
of the promisee, so far as they are asserting his 
rights, cannot reach his claim against the 
promisor until the beneficiary's claim is satisfied. 


Illustrations: 

4. Aowes C $100. For consideration B prom- 
ises A to pay the debt to C. On B’s breach A may 
obtain a judgment for $100 against B. But the 
court may protect B against double payment by 
permitting joinder of C, by an order that money 
collected by A is to be applied to reduce A’s debt 
to C, by giving B credit on the judgment for pay- 
ments to C which reduce A’s obligation, or by en- 
joining enforcement of the judgment to the ex- 
tent of such payment. 


5. A owes C $100. For consideration B prom- 
ises A to pay the debt to C. A subsequently be- 
comes bankrupt. C may recover from B to the ex- 
clusion of A's trustee in bankruptcy. 


c. Variation of beneficiary's right. Subsection 
(2) states that satisfaction of the duty to the 
beneficiary satisfies the duty to the promisee. The 
converse is not always true: satisfaction of the 
duty to the promisee may not satisfy the duty to 
the beneficiary. Whether and to what extent the 
promisor's duty to the beneficiary is subject to 
variation or discharge by the promisee or by 
agreement between promisor and promisee is 
governed by the rules stated in 8 311. One 
consequence of a right not subject to such 
variation or discharge isthat the promisor's duty 
to the beneficiary cannot be satisfied without the 
beneficiary's consent except by rendering the 
promised performance. 
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Illustration: 

6. A deposits money in B, a bank, to the joint 
credit of A and his wife C, payable to either A or C 
or the survivor. A and C make withdrawals. On 


§ 306. Disclaimer By A Beneficiary 


A's death B owes the balance to C, and is not en- 
titled to credit for a payment to A's personal rep- 
resentative. 


A beneficiary who has not previously assented to the promise for his benefit 
may in a reasonable time after learning of its existence and terms render any 
duty to himself inoperative from the beginning by disclaimer. 


Comment: 


a. Acceptance unnecessary. No assent by a 
beneficiary to the contract and no knowledge on 
his part is necessary to give him a right of action 
on it. Compare 88 53, 104; Restatement, Second, 
Trusts 8 36. Of course, the promise may be 
conditional on knowledge or assent, or the 
performance promised may be such that it can 
only be rendered with the cooperation of the 
beneficiary. 

b. Disclaimer. Like an offeree, a beneficiary is 
entitled to reject a promised benefit, whether or 
not there is a related burden. Compare 8 38. No 
particular formality is required for disclaimer, 
and its effect on the promisor's duty to the 
beneficiary is the same as if no promise had been 
made. But once the beneficiary has manifested 
assent, disclaimer is operative only if the 
requirements are met for discharge of a 
contractual duty. Compare 8 37. 

c. Rights of promisee. This Section does not 
deal with the effect on the rights of the promisee 


of a disclaimer by the beneficiary. That effect 
depends on the circumstances. In some 
situations there may be a discharge by non- 
occurrence of a condition (see 8 225(2)), by 
impossibility or frustration (see 88 261, 265), or 
by virtue of the law of suretyship (see 8 314; 
Restatement of Security 8 116; Uniform 
Commercial Code 8 3-604). In such situations, 
if the promisor would otherwise be unjustly 
enriched, the promisee may have a right to 
restitution of benefits conferred on the promisor; 
see Comment a to 8 370. 

d. Rights of third persons. The effect of 
disclaimer on other claims which have 
intervened, such as a claim for taxes owed by the 
beneficiary, is beyond the scope of this 
Restatement. A disclaimer may be ineffective 
against third persons if it is a breach of duty to 
them. Examples are disclaimer in fraud of 
creditors and disclaimer by a trustee. Compare 
Restatement, Second, Trusts 88 35, 102. 


§ 307. Remedy Of Specific Performance 
Where specific performance is otherwise an appropriate remedy, either the 
promisee or the beneficiary may maintain a suit for specific enforcement of a 


duty owed to an intended beneficiary. 


Comment: 


a. Suit by beneficiary. Whether specific 
performance is an appropriate remedy is 
determined by the rules stated in 88 357-69. 
Where a contract creates a duty to a beneficiary 
under the rule stated in 8 304, the beneficiary is 
a proper party plaintiff either in an action for 
damages or in a suit for specific performance. He 
is the real party in interest within the meaning of 
any statute requiring suit to be brought by such 
a party. There is no general requirement that the 
promisee be made a party, but the promisee is 
ordinarily a proper party and the circumstances 
may be such that a final decree should await 
joinder of the promisee. As to grant of an 


injunction instead of specific performance, see 8 
357(2). 

b. Suit by promisee. Even though a contract 
creates a duty to a beneficiary, the promisee has 
a right to performance. See 8 305. The promisee 
cannot recover damages suffered by the 
beneficiary, but the promisee is a proper party 
to sue for specific performance if that remedy is 
otherwise appropriate under the rules stated in 
88 357-69. Where a statute requires suit to be 
prosecuted in the name of the real party in 
interest, the promisee is commonly permitted to 
sue either as the "trustee of an express trust" or 
by an express provision for "a party with whom 


409 


8 307 


RESTATEMENT 2D CONTRACTS 


CH. 14 


LLL m mue LLL MEEML a o 


or in whose name a contract has been made for 
the benefit of another." See Federal Rules of Civil 
Procedure Rule 17. There is no general 
requirement that the beneficiary be joined in 
such a suit; whether he should or must be made 
a party depends on the circumstances. 

c. Promise to pay the promisee's debt. Where 
the promised performance will satisfy an 
obligation of the promisee to pay money to the 
beneficiary, the promisee may suffer substantial 
damages as a result of breach. He is entitled to 
recover such damages so long as there is no 
conflict with rights of the beneficiary or the 
promisor. But the promisee as surety for the 
promisor is not permitted to compete with the 
beneficiary for the assets of the promisor, and the 
promisor is ordinarily entitled to protection 
against enforced double liability. See 88 305, 310. 
These difficulties can be avoided by specific 
performance of the surety's right to exoneration. 
See Restatement of Security 8 112. 


Illustration: 

1. A, a stockholder of X, a corporation, guar- 
antees payment of a debt owed by X to C. A sells 
his stock to B, who agrees to assume and pay A's 


8 308. Identification Of Beneficiaries 


obligation on the guaranty. B fails to pay, and C 
sues A on the guaranty. A may obtain a decree 
directing B to pay the debt to C. 


d. Gift promise. Where the promisee intends 
to make a gift of the promised performance to 
the beneficiary, the beneficiary ordinarily has an 
economic interest in the performance but the 
promisee does not. Thus the promisee may suffer 
no damages as the result of breach by the 
promisor. In such cases the promisee's remedy 
in damages is not an adequate remedy within the 
rules stated in 88 359 and 360, and specific 
performance may be appropriate. See Illustration 
1to § 305. The court may of course so fashion its 
decree as to protect the interests of the promisee 
and beneficiary without unnecessary injury to the 
promisor or innocent third persons. See 8 358. 


Illustration: 

2. As part ofa separation agreement B prom- 
ises his wife A not to change the provision in B's 
will for C, their son. A dies and B changes his will 
to C's detriment, adding also a provision that C 
will forfeit any bequest if he questions the change 
before any tribunal. A's personal representative 
may sue for specific performance of B's promise. 


It is not essential to the creation of a right in an intended beneficiary that he 
be identified when a contract containing the promise is made. 


Comment: 

a. The fact that a beneficiary cannot be 
identified when the contract is made may have a 
bearing on the question whether the promisee 
intended to make a gift to him or otherwise to 
confer on him a right to the promised 
performance, and thus may determine whether 
he is an intended beneficiary or an incidental 
beneficiary. See 8 302. It may also bear on the 
question whether the right created is revocable 
or not. See 8 311. But there is no requirement of 
identification prior to the time for enforcement 
of the right. Notwithstanding the rule stated in 8 
108 as to promisees, the rule of this Section 
applies to beneficiaries of sealed as well as 
unsealed promises. See 8 303. 


Illustrations: 

1. A takes out a policy issued by B, an insur- 
ance company, the principal sum being payable 
to A at the age of 60, or if he dies before that age 
to his wife C, if she survives him; otherwise to such 
children as he may have surviving at the time of 
his death. C dies when A is 50. A dies at the age of 
55. D, A's only child then surviving, is entitled to 
the policy and its proceeds to the exclusion of the 
estates of A and C. 


2. B promises A to pay anyone to whom A 
may become indebted for the purchase of an au- 
tomobile. A buys an automobile from C. B is un- 
der a duty to C. 
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(1) A promise creates no duty to a beneficiary unless a contract is formed 
between the promisor and the promisee; and if a contract is voidable or 
unenforceable at the time of its formation the right of any beneficiary is subject 
to the infirmity. 

(2) If a contract ceases to be binding in whole or in part because of 
impracticability, public policy, non-occurrence of a condition, or present or 
prospective failure of performance, the right of any beneficiary is to that extent 
discharged or modified. 

(3) Except as stated in Subsections (1) and (2) and in 8 311 or as provided by 
the contract, the right of any beneficiary against the promisor is not subject to 
the promisor's claims or defenses against the promisee or to the promisee's 
claims or defenses against the beneficiary. 

(4) A beneficiary's right against the promisor is subject to any claim or defense 


8 309 


arising from his own conduct or agreement. 


Comment: 


a. Necessity of contract. Subsection (1) makes explicit a negative fairly implied in 8 304: the right 


of an intended beneficiary is created by contract, 
and in the absence of contract there is no such 
right. Moreover, where there is a contract, the 
beneficiary's right is subject to any limitations 
imposed by the law. Thus absence of mutual 
assent or consideration, lack of capacity, fraud, 
mistake and the like may be asserted by the 
promisor against the beneficiary. 


Illustrations: 

1. B promises A to pay C $100. B's promise, 
owing to lack of consideration or illegality, gives 
A no right. Whether at the time of B's promise C 
had a right against A to be paid $100 or not, C 
acquires no right against B. 

2. B orally contracts with A to convey 
Blackacre to C. The promise is unenforceable 
because not in writing. Whether or not at the time 
of B's promise C had a right against A to have 
Blackacre conveyed to him, C cannot maintain 
an action on B's promise. 

3. The facts being otherwise as stated in 
Illustration 2, B subsequently delivers to A a 
written memorandum ofthe contract. C can now 
maintain an action on B's promise. 

b. Conditions; failure of performance. Where 
there is a contract, the right of a beneficiary is 
subject to any limitations imposed by the terms 
ofthe contract. Such a limitation may be imposed 
by the agreed terms, or it may be imposed in the 
absence of contrary agreement by virtue of 
considerations of fairness and public policy. Thus 
a failure of the promisee to perform a return 
promise ordinarily discharges the promisor's 
duty to a beneficiary to the same extent that it 
discharges his duty to the promisee. But not every 
condition of the promisee's right is necessarily a 
condition of the right of the beneficiary. The 


agreement may effectively provide that the right 
of the beneficiary is not to be affected by the act 
or neglect of the promisee. Aside from such an 
agreed term, where the beneficiary's right is not 
subject to variation by agreement between 
promisor and promisee under the rules stated in 
8 311 there may be an implicit limitation on the 
extent to which such variation can be effected by 
the act or neglect of the promisee. 


illustrations: 

4. B, alife insurance company, issues a policy 
to A insuring A’s life, the insurance money being 
payable to C. The policy reserves to A a power to 
change the beneficiary. C’s right is subject to ter- 
mination by A’s changing the beneficiary before 
the maturity of the policy. 


5. B promises A to pay C $100 in consider- 
ation of A’s promise to B to perform stated ser- 
vices for him. A substantially breaks his promise 
to perform these services. Whether or not at the 
time of B’s promise C had a right against A to be 
paid $100 he has no right against B. 


6. A insures goods against fire with B, an 
insurance company. Later A mortgages the goods 
to C to secure a loan, and the insurance policy is 
amended to provide that loss is payable to A and 
C “as their interest may appear, subject to all the 
terms and conditions of the policy.” A deliberately 
sets fire to the goods. Neither A nor C may recover 
from B for the resulting damage. 


7. The facts being otherwise as stated in Il- 
lustration 6, the policy provides that C’s interest 
shall not be invalidated by any act or neglect of 
the mortgagor. C may recover the amount of the 
loss from B. 


8. B and his surety S contract with A, a city, 
to grade streets and to pay all laborers and mate- 
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rialmen on the job. The contract provides that any 
laborer working under the contract shall be*en- 
titled to sue and recover from S. A extends B's time 
for performance without S's consent. In a suit by 
C, a laborer, against S, the extension of time is 
not a defense. 


c. Other claims and defenses. The position of 
a beneficiary is comparable to that of an assignee 
after knowledge of the assignment by the obligor. 
See 8 336. His right, like that of an assignee, is 
subject to limitations inherent in the contract, 
and to supervening defenses arising by virtue of 
its terms. Partial defenses by way of recoupment 
for breach by the promisee may be asserted 
against the beneficiary, unless precluded by the 
terms of the agreeinent or considerations of 
fairness or public policy. Compare Uniform 
Commercial Code 8 2-717. But the beneficiary's 
right is direct, not merely derivative, and claims 
and defenses of the promisor against the 
promisee arising out of separate transactions do 
not affect the right of the beneficiary except in 
accordance with the terms of the contract. 
Similarly, the beneficiary's right against the 
promisor is not subject to claims and defenses of 
the promisee against the beneficiary unless the 
contract so provides. The conduct of the 
beneficiary, however, like that of any obligee, may 
give rise to claims and defenses which may be 


asserted against him by the obligor, and his right 
may be affected by the terms of an agreement 
made by him. 


Illustrations: 

.9. In exchange for a conveyance of one par- 
cel of land by B to A, A conveys another parcel of 
land to B subject to a mortgage in favor of C, which 
B assumes and agrees to pay, and A also agrees 
to pay money to B at a later date. In an action by 
Con B’s promise, B can offset any part of the sum 
payable by A which is due and unpaid. 


10. A collective bargaining agreement be- 
tween A, a labor union, and many coal operators 
including B provides that each operator will pay 
40 cents to C, trustee of a welfare fund for coal 
miners, for each ton of coal mined. In violation 
of the agreement A calls a strike of B's employ- 
ees. B is not entitled to deduct the resulting dam- 
age from the payments due to C. 


11. A, a bank, goes out of business, transfer- 
ring assets to B, another bank, in consideration 
of B's promise to pay A's deposit liabilities. The 
applicable statute of limitations does not bar de- 
posit liabilities of a going bank until six years af- 
ter demand. In an action by C, a depositor of A, it 
is no defense to B that C's claim against A is barred 
by the statute of limitations. 


§ 310. Remedies Of The Beneficiary Of A Promise To Pay The Promisee's 


Debt; Reimbursement Of Promisee 


(1) Where an intended beneficiary has an enforceable claim against the 
promisee, he can obtain a judgment or judgments against either the promisee 
or the promisor or both based on their respective duties to him. Satisfaction 
in whole or in part of either of these duties, or of a judgment thereon, satisfies 
to that extent the other duty or judgment, subject to the promisee's right of 


subrogation. 


(2) To the extent that the claim of an intended beneficiary is satisfied from 
assets of the promisee, the promisee has a right of reimbursement from the 
promisor, which may be enforced directly and also, if the beneficiary's claim 
is fully satisfied, by subrogation to the claim of the beneficiary against the 
promisor, and to any judgment thereon and to any security therefor. 


Comment: 


a. Promisee as surety. The claim of a 
beneficiary against the promisee is not 
discharged by the promisor's agreement to 
assume the promisee's obligation. Unless the 
beneficiary consents to a novation, the promisee 
remains liable as surety for the promisor. In 
accordance with the usual rule of suretyship, the 
creditor may enforce his claim against both 
surety and principal obligor and need not first 
have recourse against the principal. See 


Restatement of Security 8 130. The question 
whether joinder of surety and principalin a single 
action is permitted or required, and the form of 
the judgment in case of joinder are beyond the 
scope of this Restatement. 


Illustrations: 

1. Aowes C $100. For consideration B prom- 
ises A to pay the debt. B breaks his contract. C 
can sue A and can also sue B and get judgment 
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against each of them for $100, and can enforce 
either judgment until he has collected $100. En- 
tire or partial satisfaction of a judgment against 
either A or B precludes to that extent enforcement 
of a judgment against the other, subject to A's 
right of subrogation. 


2. A transfers Blackacre to B subject to a 
mortgage in favor of C, which B assumes and con- 
tracts to pay. C can sue A and he can also sue B 
and get judgment against each for the amount of 
the mortgage or, if the mortgaged property has 
been sold on foreclosure, for the amount of any 
deficiency in the sum realized by the sale. 


3. B contracts with A to pay A's debt to C. D 
contracts with B to pay the debt. E contracts with 
D to pay it. C can bring actions against A, B, D 
and E and obtain judgment against each of them. 


b. Suretyship defenses. Once a creditor knows 
that his debtor has become a surety, he is 
required to take account of the suretyship in his 
subsequent dealings. See 8 314; Restatement of 
Security 8 114; compare Uniform Commercial 
Code 88 3-415, 3-604, 3-606. Thus a release of 
the promisor, or a binding extension of his time 
to perform, may discharge the surety- promisee. 
See Restatement of Security 88 122, 129. Where 
the surety is threatened with unusual hardship 


and prior enforcement of the creditor's right 
against the promisor will not prejudice the 
creditor, the creditor may be required to utilize 
available assets of the promisor before having 
recourse to the surety. See Restatement of 
Security 8 131. 

c. Reimbursement of the promisee. Like any 
surety, the promisee who pays a debt to a 
beneficiary is entitled to reimbursement from the 
principal obligor, the promisor. The promisee is 
not permitted to compete with the beneficiary for 
the assets of the promisor, but once the 
beneficiary's claim is satisfied the promisee is 
entitled as subrogee to assert the beneficiary's 
claim against the promisor. See Restatement of 
Restitution 8 162; Restatement of Security 8 141. 
In addition, the promisee has a right to 
exoneration. See § 307. 


Illustration: 

4. A owes C $1000. For consideration B 
promises A to pay the debt. B gives C a bond as 
security, but fails to pay the debt. C sues A and B 
and obtains a judgment against each of them, and 
obtains full payment by a levy of execution on A's 
property. A is subrogated to C's judgment against 
B and to the security of the bond. 


§ 311. Variation Of A Duty To A Beneficiary 


(1) Discharge or modification of a duty to an intended beneficiary by conduct 
of the promisee or by a subsequent agreement between promisor and promisee 
is ineffective if a term of the promise creating the duty so provides. 

(2) In the absence of such a term, the promisor and promisee retain power to 
discharge or modify the duty by subsequent agreement. 

(3) Such a power terminates when the beneficiary, before he receives 
notification of the discharge or modification, materially changes his position 
in justifiable reliance on the promise or brings suit on it or manifests assent 
to it at the request of the promisor or promisee. 

(4) If the promisee receives consideration for an attempted discharge or 
modification of the promisor’s duty which is ineffective against the beneficiary, 
the beneficiary can assert a right to the consideration so received. The 
promisor’s duty is discharged to the extent of the amount received by the 


beneficiary. 


Comment: 

a. The power to create an irrevocable duty. 
The parties to a contract cannot by agreement 
preclude themselves from varying their duties to 
each other by subsequent agreement. Nor can 
they force a right on an unwilling beneficiary, or 
prevent the beneficiary from joining with them 
in an agreement varying the duty to him. 
Compare Restatement, Second, Trusts § 338. But 
they can by agreement create a duty to a 
beneficiary which cannot be varied without the 
beneficiary's consent. Compare § 104; 


Restatement, Second, Trusts 88 330, 331. 

b. Express and implied terms. Agreements 
precluding variation of a duty to a beneficiary 
before the beneficiary knows of the promise are 
unusual and would often be unwise. See 
Comment f. But the power of the parties to make 
such an agreement is not restricted by special 
formal requirements. The agreement need not be 
explicit: omission of a standard clause reserving 
a power of modification may manifest an 
intention to preclude modification; reservation 
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of a limited power may negate a broader power; 
usage of trade or course of dealing may supply a 
term precluding modification. See 8 5, defining 
"term." 

c. Life insurance. Partly on the basis of 
statutes, the rule was established in a number of 
states in the latter part of the nineteenth century 
that the ordinary life insurance policy in the form 
then in use belonged to the beneficiary the 
moment it was issued, and that the insured had 
no power to transfer the right to any other person 
unless the power was reserved. That rule was not 
applied to fraternal benefit insurance, partly 
again because of statutes and partly because of 
charter and by-law provisions. Standard policy 
forms were revised to avoid the rule by reserving 
to the insured the power to change the 
beneficiary. Modern policies also provide for 
powers to surrender for cash, to borrow against 
the policy, and to assign the policy. Deletion of 
such a standard provision may manifest an 
intention that the power is not to exist. 


Illustrations: 

1. À insures his life for $10,000 with the B 
Insurance Company, designating C as beneficiary 
but reserving power to change the beneficiary. 
The policy provides for surrender of the policy by 
the insured for a stated cash value. Subsequently 
A by appropriate indorsement on the policy irre- 
vocably designates C as beneficiary. A's power to 
surrender for cash is terminated. 


2. A insures his life for $10,000 with the B 
Insurance Company, designating C as beneficiary 
but reserving power to change the beneficiary. 
The policy provides for assignment by the insured, 
and A assigns it to D as security for a loan. On A's 
death C's right is limited to the excess over the 
amount due to D. 


d. Infant beneficiaries. Where the beneficiary 
has full contractual capacity, a duty to him can 
be made irrevocable by his assent under 
Subsection (3). Or he may be made a promisee. 
See 8 71(4) as to consideration in such cases. 
Failure to procure such assent or to make him a 
promisee may be an indication that the right is 
to be revocable. But where the beneficiary lacks 
capacity, as in the case of an infant, such an 
inference is less clearly justified. It is therefore 
sometimes said that in such a case the infant's 
assent is "presumed." The true test rests not on 
fictitious assent but on the manifested intention 
of the original parties; other circumstances, such 
as the fact that the consideration for the promise 
is executory, may rebut the inference that the 
beneficiary’s right is irrevocable. 


illustrations: 

3. Ais employed by the B corporation, and 
designates his infant son C as beneficiary of a 
death benefit under a plan set up by B. No provi- 
sion is made for a power to change the benefi- 
ciary. A later notifies B that the designation of C 
is revoked and that the benefit is to be paid to D, 
to whom A is newly married. C’s right is not af- 
fected. 


4. A and his wife and his infant son C move 
onto the farm of A's uncle B under an agreement 
between A and B that they will care for B and the 
farm until B dies and that B will pay A good wages 
and will convey a specified portion of the farm to 
C when C becomes 21 years old. B is unable to 
pay wages and conveys a different portion of the 
farm to A in satisfaction of his obligations under 
the original agreement. C's right is discharged. 


e. Effect of loss under insurance policy. The 
terms ofthe promise may make the beneficiary's 
right irrevocable in whole or in part or only upon 
a condition. Thus a reserved power to change the 
beneficiary of a life insurance policy terminates 
on the death ofthe insured. In general the power 
of promisor and promisee to vary the duty to a 
beneficiary under other types of insurance 
policies is understood to be subject to a similar 
limitation: when an insured loss occurs, the 
power to vary the terms ofthe policy with respect 
to that loss is terminated. 


Illustration: 

5. A contracts with B for liability insurance 
covering any person operating A's automobile 
with A's permission. C incurs liability covered by 
the policy. Thereafter A and B agree to rescind 
the policy. The attempted rescission does not af- 
fect the rights of C or the person to whom he is 
liable. 


f. The power to vary. Under the rule stated in 
Subsection (1), a promisor and a promisee can 
by agreement create a duty to a beneficiary which 
cannot be varied without his consent. But in the 
absence of such an agreement the parties retain 
control over the contractual relation they have 
created. Loss of control over a policy of life 
insurance, for example, may prevent perfectly 
proper readjustments in the light of misconduct 
of the beneficiary or the birth of children, or a 
family financial crisis; the practice of reserving a 
power to change the beneficiary has therefore 
become almost universal. Other types of contracts 
normally remain subject to variation by the 
parties without express provision at least until 
there is some possibility of reliance by the . 
beneficiary. 
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Illustrations: 

6. A contracts with B to pay B $200 in re- 
turn for B's delivery of goods to C as a gift from A. 
Before any goods are identified to the contract or 
any payment is made and before C learns of the 
contract, A and B rescind it. After learning of the 
rescission, C has no right against B. 


7. B contracts with A to pay C $200 which A 
owes C. Before C learns of this contract, in con- 
sideration of a horse worth $200, A releases B 
from his contract. After learning of the release, C 
has no right against B. 


8. A conveys land to B and B assumes and 
agrees to pay to C a debt owed by A which is se- 
cured by a mortgage on the land. Before C learns 
of the contract, B resells the land to D, who as- 
sumes and agrees to pay the debt. As part of the 
transaction between B and D and in consideration 
thereof, A releases B from his promise to pay C. 
After learning of the release, C has no right against 
B. 


g. Reliance. In the absence of some contrary 
indication, an intended beneficiary is justified in 
relying on the promise. It is immaterial whether 
he learns of the promise from the promisor, the 
promisee or a third party, and whether the 
promise is one to satisfy the promisee's duty or 
is a gift promise or is neither. If there is a material 
change of position in justifiable reliance on the 
promise, the change of position precludes 
discharge or modification ofthe contract without 
the beneficiary's consent. In the case of a promise 
to pay a debt of the promisee or another person, 
it is not necessary that the beneficiary enter into 
a novation with the promisor, though a novation 
would a fortiori be effective. See 8 280. As to what 
constitutes receipt of a notification sufficient to 
preclude reliance, see 8 68; compare Uniform 
Commercial Code 8 1-201(26) and (27). 

h. Assent. Even though there is no novation 
and no change of position by the beneficiary, the 
power of promisor and promisee to vary the 
promisor's duty to an intended beneficiary is 
terminated when the beneficiary manifests assent 
to the promise in a manner invited by the 
promisor or promisee. This rule rests in part on 
an analogy to the law of offer and acceptance and 
in part on the probability that the beneficiary will 
rely in ways difficult or impossible to prove. In 
the case of a promise to discharge a duty of the 
promisee or a third person, the latter basis is 
supported by the analogy of the rule that a 
creditor gives "value" for rights acquired as 
security for a pre-existing claim. See Uniform 
Commercial Code 8 1-201(44). As to terms ofthe 
promise inviting or requiring the beneficiary to 
manifest assent in a particular way, the law of 
offer and acceptance provides appropriate 


analogies. See 88 60, 63-67. Indeed, the promise 
may in some cases be an offer to the beneficiary 
by the promisor or promisee or both. The 
bringing of suit against the promisor is a 
sufficient manifestation of assent to preclude 
discharge or modification. 


Illustrations: 

9. The facts being otherwise as stated in Il- 
lustration 6, 7 or 8, C brings suit against B before 
receiving notification of the rescission or release. 
Judgment should be given for C. 


10. B contracts with A to pay C $200 which 
A owes C, and A notifies C ofthe contract by mail. 
C mails a letter to A assenting to the contract be- 
fore receiving notification of a rescission by A and 
B. The rescission is ineffective against C. Com- 
pare 88 42, 63. 

11. A and B, two affiliated corporations, con- 
tract that upon surrender of outstanding bonds 
issued by A new bonds will be issued, bond for 
bond, paying less interest but guaranteed by B. 
Forty years later, shortly before the old bonds 
mature, only a small number of the old bonds 
have been surrendered, and A and B release each 
other from the contract with respect to any new 
bonds not yet issued. The releases are effective 
against any holder of old bonds who receives no- 
tification of the releases before he surrenders his 
bonds. 


i. Fraud on creditors. The rules of Subsections 
(1) and (2) refer to a subsequent agreement which 
is otherwise valid, and are subject to the law 
relating to any invalidating cause. In particular, 
a promise for the benefit of a creditor of the 
promisee is an asset of the promisee. A release of 
the promisor may be a fraud on the beneficiary 
or on other creditors of the promisee if the 
promisee is insolvent and the release is made 
without fair consideration, or if the release is 
made with actual intent to hinder, delay or 
defraud creditors. See Uniform Fraudulent 
Conveyance Act 88 4, 7. In that event, even though 
the beneficiary has not assented or relied, the 
release is not effective except to the extent that 
the promisor has innocently given consideration 
for it. See Uniform Fraudulent Conveyance Act 8 
9(2). Similar considerations may be applicable 
in a case of a promise to satisfy the duty of 
another person than the promisee. 


Illustration: 

12. B contracts with A to pay C $200 which 
A owes C. Before C learns of this contract, A, in 
consideration of B's proposing him for admission 
to a social club, releases B from his contract. A 
has no assets other than this contract worth $200. 
The release does not impair C's right against B. 
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j. The beneficiary's right to proceeds. Where 
a promise creates rights in a beneficiary, the 
promisee may retain power to discharge or 
modify the promisor's duty. Whether the exercise 
of such a power is rightful or wrongful may 
depend on facts other than the promise. If it is 
wrongful, the promisee is under a duty of 
restitution to the beneficiary for any amount 
received by him therefor. See Restatement of 
Restitution 88 131, 165. Subsection (4) applies a 


similar principle to cases where the beneficiary's 
right against the promisor is not discharged or 
modified. In the latter type of case, the promisor 
may also have a right of restitution. Compare 
Restatement of Restitution $8 124, 126. Which 
right prevails in the event of conflict and the 
extent to which assertion of the right against the 
promisee bars a claim against the promisor 
depends on what is equitable in the 
circumstances. 


§ 312. Mistake As To Duty To Beneficiary 


The effect of an erroneous belief of the promisor or promisee as to the existence 
or extent of a duty owed to an intended beneficiary is determined by the rules 


making contracts voidable for mistake. 


Comment: 


a. Supposed creditor as beneficiary. When 
performance of the promise will satisfy an 
obligation of the promisee to pay money to a 
beneficiary, the beneficiary is normally treated 
as an intended beneficiary. In cases of a duty 
other than to pay money, in cases of a duty of 
someone other than the promisee, or in cases of 
a supposed or asserted duty of the promisee, 
whether the beneficiary is an intended 
beneficiary depends on the intention manifested 
by the promisee. See 88 302, 304 and Comments. 
Ifthe beneficiary would be reasonable in relying 
on the promise as manifesting an intention to 
confer a right on him, he is an intended 
beneficiary. Compare 8 20. 

b. Existence of mistake. Nonexistence of the 
supposed duty does not establish a mistake where 
the terms of the promise provide for the case. 
Thus if the promisor promises to perform 
whatever duty is owed and none is owed, the 
beneficiary has no right against the promisor. 
Likewise, a promise to render a performance 
whether or not there is a pre-existing duty is 
effective according to its terms. Prima facie an 
unqualified promise to render the performance 
has the same effect, but mistake as to the 
existence of the duty may make the contract 
voidable. See 88 309, 151-58. 


Illustrations: 

1. A, a stockholder in X, a corporation, guar- 
antees the payment of a debt owed by X to C and 
agrees to pay interest and an attorney's fee. Sub- 
sequently A sells his stock to B, who agrees to as- 
sume and pay the debt owed by X. B is liable for 
interest and an attorney's fee only to the extent 
of X's liability. 


2. The facts being otherwise as stated in Il- 
lustration 1, B agrees to assume and pay the debt 
owed by X and to pay interest and an attorney's 
fee. B's liability for interest and an attorney's fee 
is not affected by the non-liability of X or A or 
both. 


3. A, the owner of Blackacre, mortgages it to 
C for $5000. A transfers Blackacre subject to the 
mortgage to X, who does not assume or agree to 
pay the mortgage debt. X transfers Blackacre to 
B, who with knowledge of all the facts assumes 
and agrees to pay the mortgage debt. B is liable 
to C for the amount of the debt. 


4. The facts being otherwise as stated in Il- 
lustration 3, B shows by clear and convincing evi- 
dence that his promise was inserted in the deed 
by mistake of the scrivener, contrary to the con- 
tract between X and B and without their knowl- 
edge. In the absence of a change of circumstances 
making reformation inequitable, the deed will be 
reformed to strike out the promise. See § 155. 
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8 313. Government Contracts 


(1) The rules stated in this Chapter apply to contracts with a government or 
governmental agency except to the extent that application would contravene 
the policy of the law authorizing the contract or prescribing remedies for its 
breach. 

(2) In particular, a promisor who contracts with a government or governmental 
agency to do an act for or render a service to the public is not subject to 
contractual liability to a member of the public for consequential damages 
resulting from performance or failure to perform unless 

(a) the terms of the promise provide for such liability; or 

(b) the promisee is subject to liability to the member of the public for the 
damages and a direct action against the promisor is consistent with the terms 
of the contract and with the policy of the law authorizing the contract and 


8 313 


prescribing remedies for its breach. 


Comment: 


a. Rationale. Beneficiaries of government contracts have often been denied rights because of the 


doctrinal difficulties referred to in the 
Introductory Note to this Chapter. Subsection (1) 
reflects the disappearance of those difficulties, 
but leaves room for the weighing of 
considerations peculiar to particular situations. 
Subsection (2) applies to a particular class of 
contracts the classification of beneficiaries in § 
302. Government contracts often benefit the 
public, but individual members of the public are 
treated as incidental beneficiaries unless a 
different intention is manifested. In case of doubt, 
a promise to do an act for or render a service to 
the public does not have the effect of a promise 
to pay consequential damages to individual 
members of the public unless the conditions of 
Subsection (2)(b) are met. Among factors which 
may make inappropriate a direct action against 
the promisor are arrangements for governmental 
control over the litigation and settlement of 
claims, the likelihood of impairment of service 
or of excessive financial burden, and the 
availability of alternatives such as insurance. 


Illustrations: 

1. B contracts with the United States to carry 
mail over a certain route. C, a member ofthe pub- 
lic, is injured by B's failure to perform his con- 
tract. B is under no contractual duty to C. 


2. B, a water company, contracts with A, a 
municipality, to maintain a certain pressure of 
water at the hydrants on the streets of the mu- 
nicipality. A owes no duty to the public to main- 
tain that pressure. The house of C, an inhabitant 
of the municipality, is destroyed by fire, owing to 
B's failure to maintain the agreed pressure. B is 
under no contractual duty to C. 


b. Tort liability. Whether or not members of 
the public are intended beneficiaries of a 


government contract, the contractor may be 
subject to tort liability to them. The question 
whether the contractor has an affirmative duty 
to act may arise in connection with tort liability, 
and the answer may or may not turn upon the 
same considerations which determine whether 
the member of the public is an intended 
beneficiary. See Restatement, Second, Torts 88 
314-25; compare Restatement, Second, Agency 
88 354, 378. 

c. Promise to pay damages. Government 
contractors sometimes make explicit promises to 
pay damages to third persons, and such promises 
are enforced. If there is no explicit promise, and 
no government liability, the question whether a 
particular claimant is an intended beneficiary is 
one of interpretation, depending on all the 
circumstances of the contract. When there is 
government liability, and the question of 
interpretation is in doubt, there is liability if a 
direct action is appropriate in view of the factors 
referred to in Comment a. 


Illustrations: 

3. À, a municipality, enters into a contract 
with B, by which B promises to build a subway 
and to pay damages directly to any person who 
may be injured by the work of construction. Be- 
cause of the work done in the construction of the 
subway, C's house is injured by the settling of the 
land on which it stands. D suffers personal inju- 
ries from the blasting of rock during the construc- 
tion. B is under a contractual duty to C and D. 


4. A, a county, enters into a contract with B, 
a surety company, by which B promises indem- 
nity to a stated amount for any damages caused 
by clerical errors of clerks in the Registry of Deeds. 
C is injured by an error of such a clerk. C can re- 
cover damages from B. 
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5. A, a municipality, owes a duty to the pub- 
lic to keep its streets in repair. B, a street railway 
company, contracts to keep a portion of these 
streets in repair but fails to do so. C, a member of 
the public, is injured thereby. He may bring ac- 
tions against A and B and can recover judgment 
against each of them. 


6. A, a municipality, awards a construction 
contract to B. The contract provides that if 


8 314. Suretyship Defenses 


through B's act or neglect another contractor on 
the same project suffers loss and makes a claim 
against A, B will defend at B's own expense any 
suit based on the claim and will pay any resulting 
judgment against A. C, another contractor on the 
same project, makes a claim against A based on 
breàch by B of B's contract with A. The described 
provision does not enable C to bring a direct ac- 
tion as an intended beneficiary of B's promise. 


An intended beneficiary who has an enforceable claim against the promisee 
is affected by the incidents of the suretyship of the promisee from the time he 


has knowledge of it. 


Comment: 


a. Effect of knowledge. This Section states a 
principle of suretyship. See Restatement of 
Security 8 114; compare Uniform Commercial 
Code 8 3-415. Under the definitions in § 302 a 
contract to satisfy a duty of the promisee to an 
intended beneficiary makes the promisee a surety 
for the promisor. Even though he has not 
consented to the suretyship relation, the 
beneficiary must recognize it and take it into 
account when he learns of it. 

b. Impairment of recourse or collateral. 
Where the beneficiary knows that the promisee 
is surety for the promisor, release of the promisor 
discharges the surety unless the surety consents 
or the beneficiary reserves his rights against the 
surety. Compare 88 293-94; see Restatement of 
Security § 122. Similar rules apply to agreements 
between beneficiary and promisor modifying 
their contract, including agreements to extend 
the time of payment, and to surrender or other 
impairment of collateral security. See 


Restatement of Security §§ 128, 129, 132; 
Uniform Commercial Code § 3-606. These rules 
of suretyship are beyond the scope of this 
Restatement. 


Illustration: 

1. A owes C a debt of $10,000, secured by a 
mortgage on A's land. A sells Blackacre to B, who 
assumes and agrees to pay the mortgage debt. C, 
knowing of this assumption, releases a portion of 
the mortgaged premises from the lien of the mort- 
gage. The remaining portion of Blackacre is then 
worth $12,000, but at the date of maturity of the 
mortgage is worth $8,000. The released land is 
then worth $2,000. B makes default in paying the 
debt. C can recover from A only $8,000. Since C's 
own act has diminished by $2,000 the value of 
the security applicable to the debt, his right 
against A is subject to diminution by that amount. 
If the released land is then worth $1,000, C can 
recover $9,000 from A. 


§ 315. Effect Of A Promise Of Incidental Benefit 


An incidental beneficiary acquires by virtue of the promise no right against 


the promisor or the promisee. 


Comment: 

a. An incidental beneficiary is a person who 
will be benefited by performance of a promise but 
who is neither a promisee nor an intended 
beneficiary. See §§ 2, 302. Illustrations 3, 8, 16- 
19 to § 302 also illustrate the rule stated in this 
Section. 
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Chapter 15. Assignment And Delegation 


Introductory Note 


l The subject matter of this Chapter is part of the larger subject of the transfer of intangible property. The 
historic rule in the common-rule courts of England was that a “chose in action” could not be assigned. The scope 
of that rule was progressively narrowed by the reception into the common law of doctrines developed in the law 
merchant and in the courts of equity and by statute. Little remains of it today, but modern rules, both decisional 
and statutory, must often be read in the light of the development. 

The law merchant. The law merchant is a tradition with an international and maritime flavor. It was followed 
in special merchant tribunals in England; during the seventeenth century it became part of the common law of 
England. Under its influence mercantile instruments such as the bill of exchange were held transferable by 
delivery, or by indorsement and delivery, and similar rules have been extended in modern times, by decision 
and by statute, to documents of title and to investment securities. See Uniform Commercial Code Articles 3, 7, 
8. The rules governing such instruments are beyond the scope of this Restatement. See 8 6. 

Law and equity. Also during the seventeenth century, it was established that an assignment could take effect 
in the common-law courts as a power of attorney enabling the assignee to sue in the assignor's name, and that 
courts of equity would protect the assignee in cases of death or bankruptcy of the assignor or revocation by him. 
During the eighteenth century the common-law courts began to give effect to the equitable rights of the assignee. 
In the United States statutes generally require actions to be brought in the name of the real party in interest, 
and the assignee of a contract right can sue in his own name without regard to the distinction between actions 
at law and suits in equity. That distinction is therefore not employed in the statement of rules in this Chapter, 
although references to the "equitable" character of an assignee's rights can be found in the modern literature on 
the subject. 


Statutory Note 

The extent to which remnants of common-law procedure survive in the United States is beyond the scope of 
the Restatement of this Subject. Statutes or rules of court in most States require an action to be prosecuted in 
the name of the real party in interest, as does Rule 17(a) of the Federal Rules of Civil Procedure. In addition 
most states have statutes providing for set-offs and other defenses against an assignee, and a number of States 
have statutes relating to other aspects of the assignment of contractual rights. Article 9 ofthe Uniform Commercial 
Code deals comprehensively with transactions intended to create security interests in personal property, including 
defined types of rights under contracts, and with sales of “accounts and chattel paper." The Code also provides 
a Statute of Frauds for the sale of personal property not otherwise covered and codifies part ofthe law governing 
assignments of contracts for the sale of goods. 88 1-206, 2-210. Most states also have additional statutes regulating 
assignment of particular types of claims, such as claims for wages or claims against the Government. 

Real-party-in-interest and related provisions. In most states an action by the assignee of a contractual 
right is required or permitted to be prosecuted in his own name. In many of these this is accomplished by a 
mandatory general real-party-in-interest statute or rule similar to Rule 17(a) of the Federal Rules of Civil 
Procedure. In Florida and New Jersey there are general real-party-in-interest provisions which are permissive. 
Connecticut, Hawaii, Illinois, Vermont and Virginia have statutes permitting the assignee of a non-negotiable 
chose in action to sue in his own name. 

Additional statutes in some of these states, largely redundant, permit the assignment in writing or indorsement 
of particular types of contracts, such as bonds, promissory notes or non-negotiable written instruments for the 
payment of money, and provide that the rights of the assignor vest in the assignee and that the assignee may sue 
in his own name. Compare, as to negotiable instruments, Uniform Commercial Code 88 3-201, 3-301. 

In all the states listed below except Michigan and Delaware there are also statutes providing that an assignment 
is without prejudice to any set-off or defense existing before notice of the assignment. Some of these statutes 
refer to counterclaims as well; some refer only to defined classes of contracts such as non-negotiable written 
instruments for the payment of money. 


Most of the remaining jurisdictions have less comprehensive statutes, limited either to assignments in writing 
(e.g., Alabama, District of Columbia, Georgia, Mississippi, Rhode Island), or to the assignment of written 
instruments, contracts for the payment of money, or the like (e.g., Alabama, Mississippi, Tennessee). In Tennessee 
the assignee who sues in the assignor's name is treated as the real plaintiff of record. Each of these states has a 


related provision on defenses. 


A number of additional statutory provisions are included in the above tables. Four states provide for recovery 
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from the assignor where the assignee is unable to recover from the obligor (Idaho, Maryland, Missouri, 
Tennessee). Two states permit such recovery subject to defenses the assignor had against any intermediate 
assignee (Virginia, West Virginia). In Vermont a defendant may set off a claim against the plaintiff acquired by 
assignment only if notice of the assignment was given to the plaintiff before suit. In New York an assignment in 
writing and signed by the assignor is not revocable because of the absence of consideration. In New Jersey the 
assignment of a sealed instrument by an unsealed writing is as valid as if under seal. 

The Uniform Commercial Code. Article 9 of the Uniform Commercial Code establishes a comprehensive 
scheme for the regulation of security interests in personal property and fixtures, "including goods, documents, 
instruments, general intangibles, chattel paper or accounts." Because of difficulty in distinguishing between 
security transactions and outright sales, the scheme also applies “to any sale of accounts or chattel paper,” and 
the interest of the buyer is treated as a "security interest." 88 1-201(37), 9-102. Documents, instruments and. 
chattel paper are beyond the scope of this Restatement, but accounts and general intangibles include many of 
the rights which are the subject of this Chapter. 

Most contractual rights are covered by Article 9 of the Uniform Commercial Code unless excluded by 8 9- 
104. Where the right is not evidenced by an instrument or chattel paper, * ‘account’ means any right to payment 
for goods sold or leased or for services rendered ... whether or not it has been earned by performance,” and 
“general intangibles” is a residual category including contractual rights to performance other than payment. 
Section 9-106. 

Section 9-104 provides that Article 9 *does not apply" to listed types of transactions. Among the excluded 
types are transfer of a claim for wages, salary, or other compensation of an employee, of an interest or claim in 
or under any policy of insurance (other than proceeds), of an interest in or lien on real estate, including a lease 
or rents thereunder, or of any deposit account maintained with a bank, savings and loan association, credit 
union or like organization. Also excluded is *a sale of accounts or chattel paper as part of a sale of the business 
out of which they arose, or an assignment of accounts or chattel paper which is for the purpose of collection 
only, or a transfer of a right to payment under a contract to an assignee who is also to do the performance under 
the contract or a transfer of a single account to an assignee in whole or partial satisfaction of a preexisting 
indebtedness.” Section 9-104(f). i 

As to transactions covered, § 9-201 provides generally that except as otherwise provided “a security agreement 
is effective according to its terms.” Section 9-203 provides a Statute of Frauds. See Chapter 5 of this Restatement. 
Section 9-203 also states rules as to when a security interest “attaches” as between the parties, and § 9-204 
provides for a security interest in after-acquired collateral and for security for future advances. Section 9-301 
subordinates “unperfected” security interests to the rights of certain third persons; Section 9-302 provides 
generally for perfection by filing, but exempts “an assignment of accounts which does not alone or in conjunction 
with other assignments to the same assignee transfer a significant part of the outstanding accounts of the 
assignor.” Section 9-303 provides that if filing occurs before the security interest attaches, it is perfected at the 
time when it attaches. Subsequent sections provide for priorities, for the mechanics of filing a financing statement 
in a public office, and for the enforcement of the secured party’s rights. Of particular relevance to the subject 
matter of this Chapter is § 9-318 on the obligor’s defenses against the assignee. 

The provisions referred to above are far more than a restatement of the common law on assignment of 
contractual rights although in some respects they adhere to common-law rules. In view of their widespread 
enactment, statements in this Chapter are applicable primarily to sales of general intangibles which are 
contractual, to the residue of assignments excluded from Article 9 by § 9-104, and to questions not resolved by 
Article 9. Outside Article 9, § 1-206 provides a Statute of Frauds for kinds of personal property not otherwise 
covered, and § 2-210 covers the assignment of rights and delegation of duties under contracts for the sale of 
goods. Appropriate reference to the Code rules is made in the Comments to this Chapter, but no attempt is made 
to incorporate the provisions of the Code into the rules stated or to take account of variations in the Code as 
enacted in various states. 

Wage assignments. Virtually every state has statutory restrictions on the assignment of wages. The most 
common type of provision applies only to assignments as security for loans under a stated amount, or to 
assignments for a consideration less than a stated amount. Other states, in addition to such statutes, have 
statutes relating to wage assignments generally, often without clear indication whether both statutes can apply 
to the same transaction. Still other states have statutory restrictions not limited to small loans. 

Five states and the District of Columbia generally prohibit the assignment of future wages. In California and 
Connecticut separate prohibitions apply to lenders licensed under the small-loan laws. 


Five states have no small-loan provisions on wage assignments, but regulate wage assignments without 
regard to amount involved. The regulation in Indiana is limited to “wage brokers.” Mississippi requires written 
consent of the employer for assignments for the purchase of goods. The other three states provide for written 
consent of the employer in all cases, and New Hampshire adds a provision for recording. 
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Examples of states having both general regulation of wage assignments and wage-assignment provisions of 
the small-loan type are given below. The general statutes lay down a variety of formal requirements for assignment 
such as writing, signature, acknowledgment and witnessing. There are also requirements of consent of or notice 
to the employer, consent ofthe assignor's spouse, and recording. Assignments are limited to a percentage of the 
wages, or to the excess over a dollar amount, or to a period of time such as thirty days or two years. 


The small-loan provisions in the various states show some variety. 

A few prohibit the taking of wage assignments by licensed lenders, and many have one or more of the following 
provisions of the Uniform Small Loan Law: (1) the payment of money up to a stated amount as consideration for 
a sale or assignment of wages is treated as a loan; (2) the loan must be paid to the borrower when the assignment 
is executed; (3) the assignment must be in writing and signed in person by the borrower (4) and by his wife; (5) 
a maximum of ten percent of the assignor's compensation may be collected from his employer by the assignee 
from the time a verified copy of the assignment and a statement of the amount unpaid is served upon the 
employer. Some states allow such direct collection only after default by the assignor. Others make such 
requirements as consent of the employer or recording. Examples include: 


Retail installment sales. Uniform Commercial Code 88 9-201 and 9-203 subordinate the provisions of Article 
9 to statutes regulating retail installment sales, and many states have enacted one or more such statutes which 
contain provisions affecting assignment by the seller of his rights under a regulated contract. In some states 
only motor vehicle sales are covered; in others there are separate statutes for motor vehicles and for other 
goods. 

Common provisions validate assignments to a financing agency on such terms as may be agreed upon by the 
seller and the financing agency. Many of these further provide that, as against creditors of or purchasers from 
the seller, no requirement of filing, notice to the buyer, or limitation of the seller's dominion over payments or 
over repossessed goods shall be necessary to the validity of a written assignment. By another common provision, 
unless the buyer has notice of the assignment, payment to the last known holder of the contract is binding on all 
subsequent assignees. A few states have further limitations on who may be an assignee and how much the seller 
may receive from the assignee. 

Section 9-206(1) of the Uniform Commercial Code relates to *an agreement by a buyer or lessee that he will 
not assert against an assignee any claim or defense which he may have against the seller or lessor." Such an 
agreement is made enforceable by an assignee without notice, "[s]ubject to any statute or decision which 
establishes a different rule for buyers or lessees of consumer goods." Retail installment sales acts sometimes 
protect innocent assignees against particular hazards. In many states, for example, the buyer's written 
acknowledgment of delivery of a completed copy of the contract is conclusive or presumptive evidence in an 
action by or against an assignee that a requirement of such delivery has been met. 

In 1975, the Federal Trade Commission promulgated a very important Trade Regulation Rule barring such 
agreements in transactions involving consumers. See 16 C.F.R. 8 433.1-.3 (1975); Comment f to 8 336. 

In addition, in several states a statute establishes a “different rule" of the type referred to in Uniform 
Commercial Code 8 9-206. Some of the statutes forbid the execution of negotiable instruments cutting off the 
buyer's defenses. Some forbid contractual waivers, and in some the buyer's defenses can be cut off unless within 
ten or fifteen days of receiving written notice of the assignment he or she gives notice of facts giving rise to a 
claim or defense. 


Government contracts. Federal statutes forbid the assignment of claims against the United States before the 
issuance of a warrant for payment, and the assignment of any public contract or order. Both statutes contain an 
exception, called the Assignment of Claims Act of 1940, permitting a single assignment to a financial institution 
where the contract does not forbid assignment and written notice is filed with appropriate Government officers 
and with any surety on a bond in connection with the contract. An assignment pursuant to the exception protects 
the assignee against liability to repay the United States, and in certain cases against setoff of a liability of the 
assignor to the United States. since 

Several jurisdictions also have limitations on the assignment of public contracts, or of particular types of 


public contracts. 
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§ 316. Scope Of This Chapter ` 


(1) In this Chapter, references to assignment of a right or delegation of a duty 
or condition, to the obligee or obligor of an assigned right or delegated duty, 
or to an assignor or assignee, are limited to rights, duties, and conditions 
arising under a contract or for breach of a contract. 

(2) The statements in this Chapter are qualified in some respects by statutory 
and other rules governing negotiable instruments and documents, relating to 
interests in land, and affecting other classes of contracts. 


Comment: 

a. Contractual right; chose in action. 
Statements in this Chapter are limited to 
contractual rights and duties. Such rights include 
debts, rights to non-monetary performance and 
rights to damages and other contractual 
remedies, whether or not a right to payment has 
been earned. On the other hand, “chose in action" 
is a much broader term. In its primary sense it 
includes debts of all kinds, tort claims, and rights 
to recover ownership or possession of real or 
personal property; it has been extended to 
instruments and documents embodying 
intangible property rights, to such intangible 
property as patents and copyrights, and even to 
equitable rights in tangible property. The rules 
stated here may have some application to non- 
contractual choses in action, but the transfer of 
non-contractual rights is beyond the scope of the 
Restatement of this Subject. 

b. Negotiable instruments and documents; 
conveyances of land. The rules governing 
negotiable instruments and documents and the 
benefits and burdens attached to successive 
owners of real property by virtue of a contract in 
a prior conveyance or lease are to some extent 
different from the law governing contracts in 
general. The law governing negotiable 
instruments and documents derives from the law 
merchant and is now largely statutory. See 
Comment to 8 6. The law relating to covenants in 
conveyances and leases of land grew up as part 
of the law of real property and is left to the 
Restatement, Second, of Property. 

c. Assignment and delegation. In this Chapter 
rights are said to be "assigned"; duties are said 
to be "delegated." The phrase "assignment ofthe 


contract," which may refer to either or both, is 
avoided because “contract” is defined in 8 1 in 
terms of the act or acts of promising. See 8 328. 
“Assignment” is the transfer of a right by the 
owner (the obligee or assignor) to another person 
(the assignee). See 8 317. A person subject to a 
duty (the obligor) does not ordinarily have such 
a power to substitute another in his place without 
the consent of the obligee; this is what is meant 
when it is said that duties cannot be assigned. 
"Delegation" of performance may be effective to 
empower a substitute to perform on behalf ofthe 
obligor, but the obligor remains subject to the ` 
duty until it has been discharged by performance 
or otherwise. Compare the usage of terms in 
Uniform Commercial Code § 2-210. Delegation 
of performance of a condition is similar in effect 
to delegation of performance of duty. 

d. Involuntary transfer. In accordance with 
common usage, assignment and delegation in this 
Chapter include only transfers made or powers 
created by virtue of a manifestation of intention 
of the assignor or obligor. The manifestation may 
be made to the assignee or the person delegated 
or to another person on his behalf, but transfers 
made and powers created by operation of law are 
excluded. Such transfers and powers, including 
transfers to and powers of an executor, 
administrator, trustee in bankruptcy or receiver 
by virtue of his office, are in general beyond the 
scope of this Restatement. As to the equitable 
remedies of constructive trust, equitable lien, and 
subrogation, which sometimes operate much like 
an assignment, see Restatement of Restitution §§ 
160-62; Restatement of Security § 141. 
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Topic 1. What Can Be Assigned Or Delegated 


8 317. Assignment Of A Right 


(1) An assignment of a right is a manifestation of the assignor's intention to 
transfer it by virtue of which the assignor's right to performance by the obligor 
is extinguished in whole or in part and the assignee acquires a right to such 


performance. 


(2) A contractual right can be assigned unless 

(a) the substitution of a right of the assignee for the right of the assignor would 
materially change the duty of the obligor, or materially increase the burden or 
risk imposed on him by his contract, or materially impair his chance of 
obtaining return performance, or materially reduce its value to him, or 

(b) the assignment is forbidden by statute or is otherwise inoperative on 


grounds of public policy, or 


(c) assignment is validly precluded by contract. 


Comment: 

a. “Assignment.” The word “assignment” is 
sometimes used to refer to the act of the owner 
of a right (the obligee or assignor) purporting to 
transfer it, sometimes to the resulting change in 
legal relations, sometimes to a document 
evidencing the act or change. In this Chapter 
“assign” and “assignment” refer to an act which 
has the effect stated in Subsection (1). To avoid 
ambiguity, such an assignment is said to be 
“effective”; a similar act which does not have the 
stated effect is referred to as an “attempted” or 
“purported” assignment. In either case the actor 
is referred to as the ^assignor" and the transferee 
or intended or purported transferee is referred 
to as the “assignee.” 


Illustrations: 

1. A has a right to $100 against B. A assigns 
his right to C. A's right is thereby extinguished, 
and C acquires a right against B to receive $100. 


2. A purports to assign to C a right to receive 
$100 from B. A has no such right. The assignment 
is ineffective, and C can recover damages from A 
under the rules stated in 8 333. 


b. Assignment to obligor. A purported 
assignment by a creditor to his debtor of the 
indebtedness owed by the debtor is not covered 
by this Chapter. Such an *assignment" may or 
may not be effective to extinguish the assignor's 
right and thus to discharge the debtor; it cannot 
create in the debtor a right to performance by 
himself. Compare 8 9. 

c. Historical note. As is indicated in the 
Introductory Note to this Chapter, the historic 
common-law rule that a chose in action could not 
be assigned has largely disappeared. It remains 
applicable to some non-contractual rights, 


particularly claims for damages for personal 
injury, and to certain claims against the 
Government. This Section is limited by 8 316 to 
contractual rights, and the historic rule now has 
very limited application to such rights. Except as 
stated in this Section, they may be effectively 
assigned. Notwithstanding the historical 
background, recourse need no longer be had to 
thelaw merchant, to doctrines peculiar to courts 
of equity, or to the concept of a power of attorney 
irrevocable because coupled with an interest. The 
restrictions in paragraphs (2)(a) and (c) rest on 
the basic principle that rights based on agreement 
are limited by the agreement. 

d. Material variation. What is a material 
variation, an increase in burden or risk, or an 
impairment of the obligor's expectation of 
counter-performance under paragraph (2)(a) 
depends on the nature of the contract and on the 
circumstances. Both assignment of rights and 
delegation of performance are normal and 
permissible incidents of many types of contracts. 
See, for example, as to contracts for the sale of 
goods, Uniform Commercial Code 8 2-210 
Comment. When the obligor's duty is to pay 
money, a change in the person to whom the 
payment is to be made is not ordinarily material. 
Compare § 322; Uniform Commercial Code 8 9- 
318. But if the duty is to depend on the personal 
discretion of one person, substitution of the 
personal discretion of another is likely to be a 
material change. The clause on material 
impairment of the chance of obtaining return 
performance operates primarily in cases where 
the assignment is accompanied by an improper 
delegation under § 318 or 8 319: if the obligor is 
to perform in exchange for the promise of one 
person to render a return performance at a future 
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time, substitution of the return promise of 
another impairs the obligor's expectation ‘of 
counter-performance. But in cases of doubt, 
adequate assurance of due performance may 
prevent such an impairment. Compare § 251; 
Uniform Commercial Code § 2-609. 


Illustrations: 

3. B contracts to support A for the remain- 
der of A's life. A cannot by assignment confer on 
C a right to have B support C. 


4. B contracts to support A for the remain- 
der of A's life. B commits a material breach of the 
contract, and A assigns his right of action to C. 
The assignment is effective. 


5. B contracts to sell to A for three years 250 
tons of ice a week, and A contracts to pay on de- 
livery a stated price per ton. A assigns his right 
under the contract to C. The assignment is effec- 
tive. C's right to delivery is conditional on pay- 
ment, but payment by C satisfies the condition. 


6. B sells his business to A and makes a valid 
contract not to compete. A sells the business to C 
and assigns to C the right to have B refrain from 
competition. The assignment is effective with re- 
spect to competition with the business derived 
from B. The good will of the business, with con- 
tractual protection against its impairment, is 
treated as an assignable asset. 


e. Public policy and statutory limitations. The 
rules for promises and other terms of an 
agreement stated in Chapter 8 apply by analogy 
in determining whether an assignment is 
inoperative on grounds of public policy under 
paragraph (2)(b) of this Section. Additional 
statutory restrictions are common. Uniform 
Commercial Code 8 5-116 prevents assignment 
ofthe right to draw under a letter of credit unless 
the credit is expressly designated as transferable 
or assignable, and renders ineffective an 
assignment of the beneficiary's right to proceeds 
until the letter of credit or advice of credit is 
delivered to the assignee. As is stated in the 
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Statutory Note preceding § 316, wage-assignment 
statutes often contain a variety of limitations, and 
there are statutes forbidding or limiting the 
assignment of rights under government 
contracts. 


Illustrations: 

7. For value A, a public official, assigns to C 
salary or fees already earned and also his un- 
earned salary for the ensuing month. The assign- - 
ment of the earned salary or fees is effective, in 
the absence of a contrary statute, but the assign- 
ment of unearned salary is against public policy. 


8. A contracts with B, a physician, for medi- 
cal services, and later claims that B’s negligence 
in performing the services caused personal injury 
to Ain violation of B’s contractual duty to use due 
care. A assigns the claim to C. The assignment is 
ineffective. 


9. A, a retired officer of the United States 
Army, borrows money from C and as security for 
the loan assigns to C whatever is due or shall be- 
come due to A as retired pay. The assignment is 
ineffective except as permitted by statute under 
regulations prescribed by the Secretary of the 
Army. 


f. Contractual prohibition. The effect of a term 
in a contract forbidding the assignment of rights 
arising under the contract is the subject of § 322. 
Such a term may resolve doubts as to whether an 
assignment violates paragraph (2)(a) of this 
Section. Where it seems to forbid an assignment 
clearly outside the scope of paragraph (2)(a), it 
may be read restrictively to permit the 
assignment, or to give the obligor a claim against 
the assignor rather than a defense against the 
assignee, or the term may be invalid by statute 
or decision. See Uniform Commercial Code §§ 2- 
210, 9-318. Even if the term gives the obligor a 
defense against the assignee, the assignment is 
usually partially effective as an assignment 
conditional on the assent of the obligor. 
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8 318 


§ 318. Delegation Of Performance Of Duty 


(1) An obligor can properly delegate the performance of his duty to another 
unless the delegation is contrary to public policy or the terms of his promise. 
(2) Unless otherwise agreed, a promise requires performance by a particular 
person only to the extent that the obligee has a substantial interest in having 
that person perform or control the acts promised. 

(3) Unless the obligee agrees otherwise, neither delegation of performance 
nor a contract to assume the duty made with the obligor by the person delegated 
discharges any duty or liability of the delegating obligor. 


Comment: 

a. Duty and condition. A contractual 
performance may discharge the duty of a 
performing obligor, or it may satisfy a condition 
of the right of a performing obligee to a return 
performance. Where the same person is both 
obligor and obligee, the same performance may 
both discharge his duty and satisfy a condition 
of his right. The propriety of delegation is in 
general governed by the same standard whether 
the issue is performance of a duty or performance 
of a condition. In the interest of simplicity of 
statement, however, the rules are stated in two 
separate sections. This Section deals with 
delegation of performance of a duty; delegation 
of performance of a condition is the subject of 8 


319. 


Illustrations: 

1. A owes B $100, and asks C to pay B. Pay- 
ment or tender to B by C has the effect of pay- 
ment or tender by A. 


2. A contracts to deliver to B coal of speci- 
fied kind and quality. A delegates the performance 
ofthis duty to C, who tenders to B coal of the speci- 
fied kind and quality. The tender has the effect of 
a tender by A. 


3. A contracts to build a building for B in 
accordance with specifications, and delegates the 
plumbing work to C. Performance by C has the 
effect of performance by A. 


b. The duty of the person delegated. The rules 
stated in this Section apply without regard to 
whether the person delegated has a legal duty to 
render the performance in question or whether 
he acquires a legal right to render it or to receive 
areturn performance. The person delegated may 
be an agent, gratuitous or otherwise, of the 
delegating obligor. For such cases this Section is 
a particular application of Restatement, Second, 
Agency 8 17. Or the person delegated may be an 
assignee of a related right, entitled to enforce it 
for his own benefit. See Restatement, Second 
Agency 88 14G, 14H. In either case he may or may 


not promise the obligor to render the 
performance. If he does so promise, the obligee 
may in some cases be an intended beneficiary of 
the promise, with the consequences stated in 
Chapter 14. 


Illustration: 

4. In Illustrations 1, 2 and 3, the stated con- 
sequences are not affected by the fact that C is an 
agent of A or an assignee of A's right to return 
performance or that C has or has not assumed A's 
duty. 


c. Non-delegable duties. Delegation of 
performance is a normal and permissible incident 
of many types of contract. See Uniform 
Commercial Code 8 2-210, Comment. The 
principal exceptions relate to contracts for 
personal services and to contracts for the exercise 
of personal skill or discretion. Compare 8 317. 
Even where delegation is normal, a particular 
contract may call for personal performance. Or 
the contract may permit delegation where 
personal performance is normally required. In 
the absence of contrary agreement, Subsection 
(2) precludes delegation only where a substantial 
reason is shown why delegated performance is 
not as satisfactory as personal performance. 


Illustrations: 

5. A, a teacher employed in a public or pri- 
vate school, attempts to delegate the performance 
of his duties to B, a competent person. An offer 
by B to perform A's duties need not be accepted, 
and actual performance by B without the assent 
of the employer will create no right in either A or 
B to the salary stated in A's contract. 


6. A contracts with B, a corporation, to sing 
three songs over the radio as part of an advertise- 
ment of B's product. A's performance is not del- 
egable unless B assents. 


7. A contracts with B that A will personally 
cut the grass on B's meadow. A cannot effectively 
delegate performance of the duty to C, however 
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competent C may be. 


8. A, acorporation, contracts with B to build 
a building. A delegates the entire performance to 
X and Y, the sole stockholders of A. Performance 
by X and Y in accordance with specifications dis- 
charges A's duty, since the supervision is not 
materially changed. 


d. Delegation and novation. An obligor is 
discharged by the substitution of a new obligor 
only if the contract so provides or if the obligee 
makes a binding manifestation of assent, forming 
a novation. See 88 280, 328 and 329. Otherwise, 
the obligee retains his original right against the 
obligor, even though the obligor manifests an 
intention to substitute another obligor in his 
place and the other purports to assume the duty. 


The obligee may, however, have rights against the 
other as an intended beneficiary of the promise 
to assume the duty. See Chapter 14. 


Illustrations: 

9. A borrows $50,000 from B and contracts 
to repay it. The contract provides that, if a corpo- 
ration C is organized and assumes the debt un- 
der described conditions, A will be under no fur- 
ther obligation. C is organized and in good faith : 
assumes the debt as provided. A is discharged. 


10. A contracts with B to cut the grass on B's 
meadow. A delegates performance to C, who con- 
tracts with A to assume A's duty and perform the 
work. C begins performance with B's assent, but 
later breaks the contract. C is liable to B, but A is 
not discharged. 


8 319. Delegation Of Performance Of Condition 
(1) Where a performance by a person is made a condition of a duty, 
performance by a person delegated by his satisfies that requirement unless 
the delegation is contrary to public policy or the terms of the agreement. 
(2) Unless otherwise agreed, an agreement requires performance of a condition 
by a particular person only to the extent that the obligor has a substantial 
interest in having that person perform or control the acts required. 


Comment: 

a. Types of conditions; related duties. A 
promissory duty may be subject to a condition 
either by virtue of a term of the promise or 
agreement or by virtue of a term of the contract 
supplied by a rule of law. See § 5; Comment c to 
8 226. This Section applies only to a particular 
type of condition, a performance by the obligee 
or some other person. When a promise is subject 
to such a condition, there may or may not be a 
return promise by the obligee or another that the 
performance will be rendered. If there is such a 
return promise, a breach of it often does not have 
the effect of the non-occurrence of a condition 
unless the failure of performance is material. See 
8 245. This Section deals with delegation as it 
affects performance of a condition; delegation 
affecting performance of a duty is the subject of 
8 318. 


Illustration: 

i. A contracts with B, a city, to clean the 
streets of B weekly for five years in return for 
monthly payments. A delegates performance to 
C, and C substantially performs until B cancels 
the contract. C's performance satisfies the con- 
dition of B's duty to pay, whether C is A's agent 
or an assignee from A. 


b. Non-delegable performance. The propriety 
of delegation of performance that is made a 


condition is in general governed by the same 
standard as the propriety of delegation of 
performance of a duty. Indeed, the same 
delegation may involve both. See, e.g., Illustration 
5 to 8 318. Delegation is generally permissible 
unless otherwise agreed, but performance of 
personal services and the exercise of personal 
skill and discretion are not ordinarily delegable. 
Where the condition consists of the making of a 
promise, delegation substituting a different 
promisor is ordinarily not effective. 


Illustrations: 

2. Under an option contract A has a right to 
a conveyance of Blackacre on terms including 
execution of a promissory note secured by a mort- 
gage on Blackacre. A assigns the contract to C, 
and C tenders a note executed by C but not by A. 
B is not bound to convey. 


3. A, a corporation, contracts with B to con- 
vey Blackacre to B upon completion of installment 
payments B contracts to make. The deed is to in- 
clude a covenant against incumbrances which 
gives rights only to the immediate grantee. A as- 
signs the contract and conveys the land to C. B's 
duty is conditional on adequate assurance that 
he will receive a deed directly from A. 


4. The facts being otherwise as stated in Il- 
lustration 3, B defaults and A becomes insolvent 
because land values are greatly reduced. The as- 
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signment and conveyance to C are made as a re- 
sult of insolvency proceedings in which A is dis- 
solved. In the absence of a showing that an in- 
cumbrance exists, C may obtain a decree of spe- 
cific performance against B conditional on deposit 
by C of a deed containing a covenant against 
incumbrances by C only. 


5. A, a corporation of State X, has a contract 
to act as B's exclusive sales agent for two years in 
a region including State X. A liquidates and as- 
signs the contract and delegates the duties under 
it to C, a corporation of State Y, a state outside 
the region. B can properly treat the contract as 
terminated. 


S 320. Assignment Of Conditional Rights 


The fact that a right is created by an option contract or is conditional on the 
performance of a return promise or is otherwise conditional does not prevent 
its assignment before the condition occurs. 


Comment: 

a. Offers and option contracts. An offer can 
be accepted only by a person whom it invites to 
furnish the consideration, or by his agent. See 88 
29, 52. The power to accept can be exercised by a 
transferee only if the transferee is such a person. 
But an option contract, limiting the power to 
revoke an offer, is treated as creating a right 
which is assignable like other contractual rights. 
See 8 25. Of course the assignment may be 
ineffective if it materially varies the obligor's 
duty, or if it is contrary to the terms of the option 
contract. See 8 317. 


Illustrations: 

1. In return for $100 paid by A, B promises 
to convey Blackacre for $10,000 on receipt of that 
amount within thirty days. A assigns the option 
to C. On C's tender of $10,000 within thirty days, 
B is under a duty to convey Blackacre to C. 


2. In return for $100 paid by A, B promises 
to convey Blackacre to A, if A gives notice of ac- 
ceptance within thirty days, for $10,000 of which 
$2,000 is to be paid on conveyance and the bal- 
ance in four annual installments represented by 
notes. À assigns the option to C. The assignment 
is effective, but C's right is conditional on tender 
of notes signed by A. 


b. Conditional right and conditional 
assignment. Not every conditional right is 
capable of effective assignment. The fact that the 
right is conditional does not prevent effective 
assignment, but assignment is subject to the same 
restrictions as in cases of unconditional rights. 
See 8 317. Either the assignment or the right 
assigned, or both, may be subject to a condition. 
See 8 331. Thus there may be a conditional 
assignment of a conditional right. 


illustrations: 
3. A holds an insurance policy in which the 
insurer promises to pay him $1000 at the end of 


twenty years if A makes specified payments of 
premiums. A can assign his conditional right. 


4. A has a contract with B under which cer- 
tain payments are to be made to A by B under a 
fixed schedule and other payments are to be made 
if B's earnings exceed stated amounts. As secu- 
rity for a loan to A by C, A assigns to C A's rights 
to payments by B, A to retain any payments fall- 
ing due before default by A under the loan agree- 
ment. The assignment is effective according to its 
terms. 


c. Return performance. The parties to an 
exchange of promises ordinarily contemplate an 
exchange of performances, and the right of each 
is often conditional on his own performance. See 
$8 231-39. Or the right may be conditional on a 
performance by another, or on some other event. 
Such a condition does not prevent assignment by 
a promisee or beneficiary of his conditional right. 
Whether or not the return performance is 
delegable, and whether or not the assignor is 
under a duty to render it, the assignee's right is 
subject to the same conditions as was the 
assignor's. 


lilustrations: 

5. A, a builder, and B, an owner of land, en- 
ter into a building contract. A assigns to C pay- 
ments due or to become due him under the con- 
tract. The assignment is effective. 


6. In Illustration 5, B sells the land to D and 
assigns to D his right to performance by A. The 
assignment is effective. 


7. A, a teacher employed in a public or pri- 
vate school, assigns to C the salary to be earned 
the following month. In the absence of statute, 
the assignment is effective. 


d. Delegation and assumption. The question 
whether a return performance is delegable arises 
only ifthe assignor attempts to delegate it. Often 
an assignor delegates performance to the 
assignee, and the assignee assumes the assignor's 
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duty to perform, promising the assignor that the 
delegated performance will be rendered. See $8 
318-19. If the performance is delegable, such an 
assignment does not of itself materially vary a 
condition of the right assigned. The assignor 
remains subject to the same duty as before, and 
the obligor of the assigned right acquires a new 
right as an intended beneficiary of the assignee's 
promise. In effect the assignor becomes a surety 
for the assignee. 


Illustrations: 

8. A contracts with B, a city, to clean the 
streets of B weekly for five years in return for 
monthly payments. A assigns his rights under the 
contract to C, and C promises A to perform A's 
duties under it. The assignment is effective. A is 
still bound to B, but as surety for C. 


9. A, a builder, and B, an owner of land, en- 
ter into a building contract. A enters into a con- 
tract with C that C will take A's place in the build- 
ing contract and that A will be freed from his ob- 
ligation under it. B does not manifest assent or 
accept any performance from C. A is still bound 
to B. 


10. A and B contract that B will sell and de- 
liver goods to A in monthly installments for six 
months and A will pay for them on delivery. A 
assigns his rights under the contract to C, who 
assumes the duty of payment. C refuses to accept 
any goods from B. Both A and C are subject to 
liability to B, A as surety for C. 


11. After the assignment in Illustration 10, C 
and B, without consulting A, agree to and do post- 
pone deliveries for three months. A's duty is dis- 
charged. 


e. Prospective failure of performance. An 
assignment is not effective if its effect is to impair 
materially the obligor's chance of obtaining 


§ 321. Assignment Of Future Rights 


return performance. See 8 317. Thus an 
assignment accompanied by the assignor's 
repudiation of his duty to render a return 
performance may justify the obligor in 
suspending his own performance, in so changing 
his position that his duty is discharged, or even 
in bringing an immediate action for breach. See 
88 329 and 235-38. An attempt to delegate to an 
assignee a non-delegable performance may have 
a similar effect. Under Uniform Commercial Code : 
8 2- 210, the obligor may treat any assignment of 
rights under a contract for the sale of goods as 
creating reasonable grounds for insecurity if the 
assignor delegates performance. Under 8 2-609 
of the Code, the obligor may then demand 
adequate assurance of due performance, and 
failure ofthe assignor or assignee to furnish such 
assurance within a reasonable time has the effect 
of a repudiation. See also 8 251. 


Illustrations: 

12. A and C, partners, contract with B to act 
as the exclusive distributor of B's product in a . 
specified territory. The contract is to last for one 
year, and they are to have an option to renew it 
from year to year. After six months A sells his in- 
terest in the contract to C and withdraws from 
the business. C gives notice of intention to renew, 
and B refuses to renew. B is not subject to liabil- 
ity to C for the refusal. 


13. A, a corporation, leases railway cars to B 
by a contract providing that A will keep the cars 
in repair. A becomes insolvent, and as a result of 
insolvency proceedings A's rights under the lease 
contract and A's repair facilities and staff are 
transferred to C, a solvent corporation, which as- 
sumes the duty of repair and assures B of its readi- 
ness and willingness to carry out the terms of the 
lease. A remains in existence under court super- 
vision. B remains obligated by the lease. 


(1) Except as otherwise provided by statute, an assignment of a right to payment 
expected to arise out of an existing employment or other continuing business 
relationship is effective in the same way as an assignment of an existing right. 
(2) Except as otherwise provided by statute and as stated in Subsection (1), a 
purported assignment of a right expected to arise under a contract not in 
existence operates only as a promise to assign the right when it arises and as a 


power to enforce it. 


Comment: 

a. Rights under existing contracts. This 
Section does not apply to rights in existence at 
the time of assignment. Such rights are 
assignable under the rules stated in 88 317 and 
320 even though they are conditional or have not 
matured. For this purpose rights arising under a 
contract are treated as existing from the moment 


of its formation, even though the chance is slight 
that there will ever be a duty of immediate 
performance. 


Illustration: 
1. A contracts to build a house for B for a 
stated price. The contract provides that if A per- 
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forms any work on the house beyond what the 
specifications require, he shall have compensa- 
tion therefor, to be determined by the architect. 
Before any such work has been agreed upon, A, 
for value, assigns his right to compensation for 
extra work to C. Subsequently A becomes bank- 
rupt, and still later extra work under the contract 
is agreed upon and performed. Immediately on 
completion of the work A assigns the right to com- 
pensation to D. The assignment to C is effective 
and is not defeated by A’s bankruptcy or the as- 
signment to D. 


b. Rationale. The conceptual difficulty posed 
by transfer of a right which does not exist can be 
met by giving effect to the attempted transfer 
when the right later arises. Uniform Commercial 
Code § 9-204, for example, provides that with 
certain exceptions a security agreement may 
provide that all obligations covered by the 
security agreement are to be secured by after- 
acquired collateral; in an appropriate case, the 
security interest is said by § 9-203 to “attach” 
when it becomes enforceable against the debtor 
with respect to the collateral. The effect given in 
such cases is limited, not because of any logical 
necessity, but by virtue of a public policy which 
seeks to protect the assignor and third parties 
against transfers which may be improvident or 
fraudulent. Similar limitations are placed on 
attempted transfers of future rights in property 
other than contractual rights. See Restatement 
of Property § 316; Restatement of Security § 10; 
Restatement, Second, Trusts § 86; Uniform 
Commercial Code 88 2-401, 2-501, 9-203(4), 9- 
204(2). 

c. Continuing relationships. Subsection (1) 
gives effect to an assignment of a right to 
compensation for services expected to be 
rendered in the course of an existing 
employment, even though there is no contract to 
continue the employment, and states a similar 
rule for rights expected to arise out of other 
continuing business relationships. Even where 
there is no continuing relationship, a purported 
assignment of a right expected to arise out of a 
subsequent transaction may sometimes become 
a part of the subsequent transaction and take 
effect as such a part. 


Illustrations: 

2. Bemploys A from week to week in his fac- 
tory at a salary of $50 a week. A, in the first week 
of January, assigns to C any salary which he may 
earn during the last week in that month in his 
employment by B. The assignment is effective, 
and if A works for B during that week B will come 
under a duty to C to pay him $50. 


3. B employs A at a stated rate of pay from 
day to day. A assigns to C whatever A may be- 
come entitled to from work done for B during the 
ensuing month. During the ensuing month A not 
only earns his regular pay but acquires a right to 
extra compensation in the course of his employ- 
ment. The assignment is effective both as to the 
right to regular pay and the right to extra com- 
pensation. 


4. In January A assigns to C as security for a 
loan the salary he expects to earn in March under 
his existing employment by B, though A has no 
contract with B to work during that month. A be- 
comes bankrupt in February, and later receives a 
discharge in bankruptcy. He continues his em- 
ployment during March. Even though the assign- 
ment is otherwise effective, A's debt to C is dis- 
charged, and A's March salary belongs to A free 
of C's claim. 


5. A receives from B an order for brick to be 
used by B in performing an existing contract with 
D to build a school, with an assurance that A *has 
been awarded the job of furnishing bricks for the 
school." Before prices or specifications for the 
brick have been determined, A assigns to C as 
security for a loan the money to become due from 
B for material for the school. The brick is later 
delivered as expected. The assignment is effec- 
tive. 


6. A is negotiating to sell to B property part 
of which is subject to a mortgage from A to C. In 
consideration of C's release of the mortgage, A 
assigns to C a payment to be made by B. Later the 
same day A and B sign a contract to sell the prop- 
erty which provides for the payment expected. 
Notwithstanding the lack of a continuing busi- 
ness relationship, the assignment to C is effec- 
tive when the contract to sell is made. 


d. Other future rights. In the absence of 
statute, a purported assignment of a future right 
not within the rule stated in Subsection (1) has 
only the effect stated in Subsection (2). That effect 
is that the assignee has enforceable rights against 
the assignor only to the extent that contractual 
remedies are available, as in the case of a promise 
to make a future assignment. See 8 330. As 
against third parties, the purported assignment 
operates as a grant to the assignee of the 
assignor's power to enforce the right. But unless 
specific enforcement against the assignor is 
appropriate, the grant of power is revocable and 
can be defeated by the assignor's creditors until 
it is exercised. 


Illustrations: 

7. A is employed as a teacher for the school 
year by X, a municipality. A, in the expectation of 
employment by B, another municipality, for the 
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following school year, assigns to C the salary for 
the first month of service which A may render for 
B. A is subsequently employed by B as expected, 
and A's salary for the first month becomes due. C 
makes demand upon B for payment of the salary. 
B refuses and pays A. In the absence of statute, B 
has violated no right of C. 


8. The facts being otherwise as stated in Il- 
lustration 7, D, a creditor of A, garnishes A's sal- 
ary after it becomes due. C intervenes, claiming 
the funds as assignee. In the absence of statute, 
D's claim is prior to C's. 


e. Statutory provisions. The limitations 
imposed by this Section on the assignment of 
future rights are not the only possible mode of 
safeguarding the interests of the assignor and 
third parties. Particularly when a method is 


provided for giving public notice of the 
transaction, statutes commonly relax the 
limitations stated here. For transactions subject 
to Article 9 ofthe Uniform Commercial Code, the 
Code provides a notice-filing system, and s 9- 204 
gives effect to a security agreement (not involving 
consumer goods) providing that a security 
interest shall attach to after-acquired collateral. 
Such collateral may include contractual rights. 
Somewhat similar variations from the rules of . 
this Section have been made in other statutes 
relating to the assignment of accounts receivable. 
Again, wage-assignment statutes sometimes limit 
amount and duration, but within the limits set 
may permit assignment of wages to be earned 
under future engagements. See Introductory 
Note to Chapter 15. 


§ 322. Contractual Prohibition Of Assignment 


(1) Unless the circumstances indicate the contrary, a contract term prohibiting 
assignment of “the contract” bars only the delegation to an assignee of the 
performance by the assignor of a duty or condition. 

(2) Acontract term prohibiting assignment of rights under the contract, unless 
a different intention is manifested, 

(a) does not forbid assignment of a right to damages for breach of the whole 
contract or a right arising out of the assignor’s due performance of his entire 
obligation; 

(b) gives the obligor a right to damages for breach of the terms forbidding 
assignment but does not render the assignment ineffective; 

(c) is for the benefit of the obligor, and does not prevent the assignee from 
acquiring rights against the assignor or the obligor from discharging his duty 


as if there were no such prohibition. 


Comment: 
a. Rationale. In the absence of statute or other 


contrary public policy, the parties to a contract 
have power to limit the rights created by their 
agreement. The policy against restraints on the 
alienation of property has limited application to 
contractual rights. Compare Restatement of 
Property 88 404-17. A term in a contract 
prohibiting assignment of the rights created may 
resolve doubts as to whether assignment would 
materially change the obligor’s duty or whether 
he has a substantial interest in personal 
performance by the obligee (see §§ 317-19); or it 
may serve to protect the obligor against 
conflicting claims and the hazard of double 
liability (see §§ 338- 43). But as assignment has 
become a common practice, the policy which 
limits the validity of restraints on alienation has 
been applied to the construction of contractual 
terms open to two or more possible 
constructions. Compare Restatement of Property 
88 418-23. 

b. Ineffective terms. In some circumstances 
where contractual prohibitions of assignment are 


regularly limited by construction, explicit 
contractual provision would not change the 
result. Where a right to the payment of money 
is fully earned by performance, for example, a 
provision that an attempt to assign forfeits the 
right may be invalid as a contractual penalty. 
See 8 356. If there is no forfeiture, and the 
obligee joins in demanding payment to the 
assignee, a contractual prohibition which serves 
no legitimate interest of the obligor is 
disregarded. Uniform Commercial Code 88 2- 
210 and 9-318 render contractual prohibitions 
ineffective in additional circumstances, and in 
some situations a prohibition is invalid as a 
restraint on alienation aside from statute. See 
Uniform Commercial Code 8 9-311. 


Illustrations: 

1. A holds a policy of industrial insurance 
issued to him by the B Insurance Company. Af- 
ter lapse for failure to pay premiums, B refuses 
to pay the "cash surrender value" provided for 
in the policy. A and others similarly situated 
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assign their claims to C for collection. The assign- 
ment is effective without regard to any contrac- 
tual prohibition of assignment. 


2. A and B contract for the sale of land by B 
to A. A fully performs the contract, becomes en- 
titled to specific performance on B's refusal to 
convey the land, and then assigns his rights to C. 
C is entitled to specific performance against B 
without regard to any contractual prohibition of 
assignment. See Restatement of Property 8 416. 


c. Construction. The rules stated in this 
Section do not exhaust the factors to be taken into 
account in construing and applying a prohibition 
against assignment. ^Not transferable" has a clear 
meaning in a theatre ticket; in a certificate of 
deposit the same words may refer to negotiability 
rather than assignability. Where there is a 
promise not to assign but no provision that an 
assignment is ineffective, the question whether 
breach of the promise discharges the obligor's 
duty depends on all the circumstances. See 88 
237, 241. 

d. Consent of the obligor. Ordinarily a 
contractual prohibition of assignment is for the 
benefit of the obligor. In such cases third parties 
cannot assert the invalidity of a prohibited 
assignment if the obligor makes no objection. 


Where, however, the prohibition is not solely for 
the benefit of the obligor, waiver by the obligor 
may not validate the assignment. The validity of 
restraints on alienation in such cases is governed 
by considerations similar to those governing the 
validity of spendthrift trusts. See Restatement, 
Second, Trusts 88 153-57. 


Illustrations: 

3. B contracts to transfer land to A on pay- 
ment of $5000. The contract provides that A shall 
not assign his right. A assigns his right to C. B, on 
receiving $5000 from C, conveys the land to him. 
B's duty under his contract with A is discharged. 


4. A Manufacturing Company contracts with 
B Insurance Company for group insurance on the 
lives of A's employees. The policy and certificates 
issued under it to individual employees limit the 
class of permitted beneficiaries, permit the em- 
ployee to change the beneficiary, forbid irrevo- 
cable designation of a beneficiary, and provide 
that the certificate is not assignable. A certificate 
is issued to C, a widower, who designates his son 
D as beneficiary and delivers the certificate to D 
as a gift. Later C remarries and designates his sec- 
ond wife E as beneficiary. On C's death B 
interpleads D and E, paying the insurance money 
into court. E is entitled to the fund. 


§ 323. Obligor's Assent To Assignment Or Delegation 

(1) Aterm of a contract manifesting an obligor's assent to the future assignment 
of a right or an obligee's assent to the future delegation of the performance of 
a duty or condition is effective despite any subsequent objection. 

(2) A manifestation of such assent after the formation of a contract is similarly 
effective if made for consideration or in circumstances in which a promise 
would be binding without consideration, or if a material change of position 
takes place in reliance on the manifestation. 


Comment: 

a. Effect of assent. The assent ofthe obligor is 
not ordinarily necessary to make an assignment 
effective. But his assent may operate to preclude 
objection based on a change in his duty, burden 
or risk or in his chance of obtaining return 
performance. See 8 317. It may permit a separate 
action by a partial assignee. See 8 326. It may be 
an offer of a new contract by novation, or the 
acceptance of an offer of novation, and may thus 
terminate the assignor's power to revoke a 
gratuitous assignment (see 8 332), or may 
discharge or modify a duty of the assignor or a 
condition of the right assigned (see 88 318-19). 
Which of these effects is produced depends on 
the circumstances and the scope of the assent 
manifested. 

b. Promises to or by “assigns.” Contracts often 
refer to the “assigns” of one or both parties. A 
purported promise by a promisor "and his 


assigns" does not mean that the promisor can 
terminate his duty by making an assignment, nor 
does it of itself show an assumption of duties by 
any assignee. It tends to indicate that the 
promised performance is not personal, just as a 
promise to a promisee "and his assigns" tends to 
indicate that the promisor is willing to render 
performance to an assignee. Whether there is a 
manifestation of assent to assignment or 
delegation, however, depends on the 
interpretation of the contract as a whole. 
Notwithstanding references to "assigns," other 
terms and the circumstances may show that the 
assent is limited or even that there is no assent. 


Illustration: 
1. A and C, partners, contract with B to act 
as exclusive distributor of B's product in a speci- 
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fied territory. The terms of the contract show that 
B reposes personal trust and confidence in both 
A and C. A term, “This agreement shall bind and 
benefit the respective successors and assigns of 
the parties hereto,” may be read as inapplicable 
to an assignment by A or C which delegates per- 
formance unless B inakes a further manifestation 
of assent. 


c. Assent subsequent to contract. Assent to 
assignment or delegation may be manifested after 
the formation of a contract, and may have effects 
similar to those of a term in the contract. Indeed, 
such assent may be a practical construction of 
the contract, relevant to determine its meaning. 
See Uniform Commercial Code 8 2-208. In 
addition, subsequent assent may waive a 
prohibition contained in the contract. Unless 
consideration is given or unless the 
circumstances are such as to make a new proinise 
binding without consideration, however, such a 
manifestation of assent can be withdrawn before 
it has been acted on. See $8 84, 89, 90. Assent to 
assignment and delegation, even though 
irrevocable, does not of itself establish a novation 
discharging duties of the assignor. 


Illustrations: 

2. A and B enter into a contract binding A 
personally to do some delicate cabinet work. A 
assigns his rights and delegates performance of 
his duties to C. On being informed of this, B agrees 
with C in consideration of C's promise to do the 
work that B will accept C's work, if properly done, 
instead of the performance promised by A. Later 
without cause B refuses to allow C to proceed with 
the work, though C is ready to do so, and makes 
demand on A that A perform. A refuses. C can ` 
recover damages from B and B cannot recover 
from A. 


3. A contracts to employ B in A's business 
for one year at a specified salary. A contemplates 
selling the business, and the contract provides 
that the contract may be transferred with the busi- 
ness, but B is not informed of the identity of the 
purchaser. A month later A sells the business to 
C and assigns his rights and delegates his duties 
under the contract to C, who agrees to assume A's 
duties. After the sale B works for C and is paid by 
C for two weeks. C then discharges B because B 
refuses to accept a reduction in salary. There is a 
breach of contract by A as well as C. 


Topic 2. Mode Of Assignment Or Delegation 


§ 324. Mode Of Assignment In General 


Itis essential to an assignment of a right that the obligee manifest an intention 
to transfer the right to another person without further action or manifestation 
of intention by the obligee. The manifestation may be made to the other or to a 
third person on his behalf and, except as provided by statute or by contract, 
may be made either orally or by a writing. 


Comment: 

a. Requisites of assignment. Assignment 
requires an assignable right. See 8 317. Aside 
from statute, the assignor of such a right may 
make an assignment by manifestation of 
intention without any particular formality. A 
manifestation of intention or a promise to make 
a transfer in the future is not an assignment, 
however. See 8 330. Where the manifestation is 
made to a third person on behalf ofthe assignee, 
the assignment may not take effect unless there 
is an acceptance by the assignee; or it may take 
effect subject to disclaimer by the assignee. See 
8 327. Lack of formality may mean that the 
assignment is revocable (see 8 332), or that it is 
subject to defenses or claims of the obligor which 
accrue subsequently (see 88 336, 338), or that it 
can be defeated by creditors of the assignor or 
by subsequent assignees of the same right (see 


88 341, 342). 


b. Statutory formalities: the Statute of 
Frauds. The Statute of Frauds is the subject of 
Chapter 5 of this Restatement. Section 4 of the 
Uniform Sales Act included a Statute of Frauds 
for “a contract to sell or a sale of any ... choses in 
action of the value of five hundred dollars or 
upwards." The Uniform Commercial Code 
substitutes a general provision that “a contract 
for the sale of personal property is not enforceable 
by way of action or defense beyond five thousand 
dollars in amount or value of remedy” in the 
absence of a writing, with exceptions for the sale 
of goods or investment securities and for “security 
agreements,” which are covered by more specific 
sections. Uniform Commercial Code § 1-206. 
Such provisions prevent enforcement against an 
assignor unless there is a memorandum in 
writing or some substitute formality, but under 
the rule stated in § 144 of this Restatement they 
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cannot ordinarily be asserted by third persons, 
including the obligor of an assigned right. 
Notwithstanding non-compliance with the 
Statute, therefore, the assignment is effective 
against the obligor. Moreover, the obligor 
discharges his duty by performing in accordance 
with the assignment, and the assignee can keep 
the benefit of the performance. 

c. Security agreements; wage assignments. 
Uniform Commercial Code 8 9- 203 provides that 
with stated exceptions “a security interest is not 
enforceable against the debtor or third parties" 
unless the collateral is in the possession of the 


8 325. Order As Assignment 


secured party or the debtor has signed a security 
agreement. This provision applies not only where 
the "debtor" assigns contractual rights as security 
for an obligation, but also where the *debtor" is 
a "seller of accounts or chattel paper." 88 1- 
201(37), 9-102(1)(b), 9- 105(1)(d); see the 
Statutory Note at the beginning of this Chapter 
and the Reporter's Note to 8 317. Transactions 
subject to this provision are not enforceable 
against anyone unless the statutory formalities 
are met. Statutes regulating assignments of wages 
may go further and deny all effect to a non- 
complying assignment. 


(1) A written order drawn upon an obligor and signed and delivered to another 
person by the obligee is an assignment if it is conditional on the existence of a 
duty of the drawee to the drawer to comply with the order and the drawer 
manifests an intention that a person other than the drawer is to retain the 


performance. 


(2) An order which directs the drawee to render a performance without 
reference to any duty of the drawee is not of itself an assignment, even though 
the drawee is under a duty to the drawer to comply with the order and even 
though the order indicates a particular account to be debited or any other fund 
or source from which reimbursement is expected. 


Comment: 

a. Order on particular fund. The principal 
application of Subsection (1) is to rights to the 
payment of money, but it also applies to other 
rights. The creditor typically delivers to the 
assignee a written instrument addressed to the 
debtor, directing the debtor to pay all or part of 
the debt to the assignee. The instrument may be 
delivered instead to some other person on the 
assignee's behalf. See 8 327. It may or may not 
indicate the ultimate disposition of the proceeds. 
Facts aside from the instrument may show that 
the recipient is to act as the creditor's agent rather 
than as assignee. An order communicated only 
to the debtor is not an assignment unless there is 
some additional manifestation of intention to 
assign. 


Illustrations: 

1. A delivers to C the following writing ad- 
dressed to B, “Pay C for his own use $100 out of 
the amount you owe me." The writing is an as- 
signment. 


2. A gives C, acting as A's agent, an order to 
collect from B whatever B owes A. The order is 
not an assignment. 


3. A writes to B, “Please pay to C the balance 
due me." This is insufficient to establish an as- 


signment or to give B notice of an assignment. 
But the letter would be an effective assignment 
if delivered to C to pay or secure a debt owed by 
A to C. 


b. Drafts and delivery orders. A check or 
other draft is an unconditional order for the 
payment of money meeting formal requisites 
of certainty in amount and time of payment. If 
payable to order or bearer, it is negotiable; 
whether or not negotiable, it is not of itself an 
assignment of a right against the drawee, and 
the drawee is not liable on the instrument until 
he accepts it. Additional facts may show that 
an assignment is intended, and the instrument 
may then be the means by which the 
assignment is effected. See Uniform 
Commercial Code 88 3-104, 3-409, 3-805. 
Similar principles apply to unaccepted orders 
for the delivery of goods, whether or not 
conditional, if in negotiable form. See Uniform 
Commercial Code 88 7-502, 7-503, 7-504. They 
also apply to any order which is treated as 
chargeable against the general credit of the 
drawer and independent of any particular fund 
or obligation. As to what terms render an order 
conditional for this purpose, see Uniform 
Commercial Code 8 3-105. 
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Illustrations: 

4. A draws and delivers to C for value either 
a negotiable or a non-negotiable check upon his 
bank, B, payable to C, for the full amount of A's 
balance, or for part of it. B dishonors the check in 
violation of its duty to A. C has no right against B. 


5. In Illustration 4, B accepts the check by 
signing a certification on its face and redelivering 


§ 326. Partial Assignment 


it to C. There is a novation substituting C for A as 
B's creditor to the amount of the check. 


6. In Illustration 4, A and C agree that the 
check will operate as an assignment. The agree- 
ment is effective as between A and C. Its effect on 
B is subject to the rules relating to adverse claims 
to bank deposits. 


(1) Except as stated in Subsection (2), an assignment of a part of a right, 
whether the part is specified as a fraction, as an amount, or otherwise, is 
operative as to that part to the same extent and in the same manner as if the 


part had been a separate right. 


(2) If the obligor has not contracted to perform separately the assigned part 
of a right, no legal proceeding can be maintained by the assignor or assignee 
against the obligor over his objection, unless all the persons entitled to the 
promised performance are joined in the proceeding, or unless joinder is not 
feasible and it is equitable to proceed without joinder. 


Comment: 

a. Other types of divided interests. The partial 
assignment covered by this Section is to be 
distinguished from other transactions creating 
divided interests in a contractual right: (1) A 
conditional assignment leaves the assignor with 
an interest if the condition is not met. (2) A total 
assignment may empower the assignee to enforce 
the entire right wholly or partially for the benefit 
of the assignor or others. Examples are 
assignment to secure an obligation and 
assignment to a trustee. (3) The obligee may 
promise to enforce the right wholly or partially 
for the benefit of others, or to pay to others all or 
part of any proceeds collected. Such a promise 
may amount to a declaration of trust or may 
create an equitable interest in the promisee by 
virtue of a right to specific performance of the 
promise. 

b. Partial assignment. The distinguishing 
feature of a partial assignment is a manifestation 
of intention to make an immediate transfer of 
part but not all of the assignor's right, and to 
confer on the assignee a direct right against the 
obligor to the performance of that part. 
Historically, the right of a partial assignee could 
be enforced only by a suit in a court of equity, 
and it was therefore sometimes described as an 
"equitable" right. But the right of a total assignee 
also had historically an "equitable" character. 
Under the rule stated in Subsection (1), a partial 
assignment and a total assignment are equally 
effective, subject to the protection of the obligor 
under the rule stated in Subsection (2). 


Illustrations: 

1. B owes A $100. A assigns $25 to C. With 
knowledge of the assignment, B pays the entire 
debt to A. B's duty to C is not discharged. See 8 
338. 


2. B owes A $100. A assigns $25 to C, and 
later assigns the entire debt to D, who pays value 
without notice of the assignment to C. C has the 
same priority as to the $25 assigned to him as if 
the entire debt had been assigned to him. See 8 
342. 


c. Joinder. The obligee of a right cannot bring 
successive actions to enforce parts of it. The right 
is merged in a judgment enforcing it in part, and 
subsequent actions are barred. See Restatement, 
Second, Judgments § 24. But where the obligor 
has notice of an assignment, a judgment for or 
against the assignor does not bar a subsequent 
action by the assignee. See Restatement, Second, 
Judgments 88 37, 55; compare 8 338, infra. To 
protect the obligor against multiple actions in a 
case of partial assignment, therefore, the rule 
stated in Subsection (2) entitles him to require 
joinder of all the obligees. This protection is 
limited by its reason: it is not available if the 
obligor has assented to the partial assignment. 
Moreover, it yields to equitable considerations if 
joinder is not feasible; in such cases the question 
whether an action may proceed depends on the 
probability of material prejudice to the obligor, 
the extent to which relief can be so shaped as to 
avoid such prejudice, the adequacy of the relief 
which can be afforded to the parties before the 
court, and the availability of adequate alternative 
remedies. See Rule 19 of the Federal Rules of Civil 
Procedure. 
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Illustrations: 

3. B owes A $100. A assigns $25 to C. Nei- 
ther A nor C can maintain an action against B over 
B's objection unless the other is joined in the pro- 
ceeding. 


4. The facts being otherwise as stated in Il- 
lustration 3, B pays the $75 balance to A. C can 
maintain an action against B for $25 without join- 
ing A. 


S 327. Acceptance Or Disclaimer By The Assignee 


(1) A manifestation of assent by an assignee to the assignment is essential to 


make it effective unless 


(a) a third person gives consideration for the assignment, or 
(b) the assignment is irrevocable by virtue of the delivery of a writing to a 


third person. 


(2) An assignee who has not manifested assent to an assignment may, within a 
reasonable time after learning of its existence and terms, render it inoperative 


from the beginning by disclaimer. 


Comment: 

a. Necessity of acceptance. Sale of a 
contractual right, like sale of goods, requires a 
bargain in which there is a manifestation of 
mutual assent to the exchange. Ordinarily the 
person who furnishes the consideration is the 
transferee of the right sold, but where 
consideration is given by one person for an 
assignment to another, it is not necessary that 
the assignee know of the bargain or assent to it. 
Compare 88 17, 71(2). Where there is no bargain, 
an irrevocable gift can be made without the 
assent of the donee by the delivery of a written 
assignment or a symbolic or evidentiary writing 
to a third person. Compare 88 104, 306; 
Restatement, Second, Trusts 88 35, 36. The 
circumstances in which such a delivery makes 
the assignment irrevocable are stated in 8 332. 


Illustrations: 

1. A has a contractual right against D. For 
consideration received from B, A assigns the 
right to B's son C. C has no knowledge of the as- 
signment. The assignment is effective immedi- 
ately, subject to C's power of disclaimer. 


2. A delivers his savings bank book to B, say- 
ing “I deliver this book to you as a gift to C." C has 
no knowledge of the gift. An attempted revoca- 
tion by A before C learns of the gift is ineffective. 


b. Disclaimer. As in other cases of rights 
created without the assent of the obligee, an 
assignee is entitled to reject the right, whether 
or not there is a related burden. Compare 88 38, 
104, 306. No particular formality is required for 
disclaimer, and its usual effect is the same as if 
no assignment had been made. But it cannot 
make tortious acts lawful when done, and in some 
cases it may give rise to a right of restitution. See 
Comment a to 8 306. The effect of intervening 
claims ofthird persons is beyond the scope of this 
Restatement. 


Illustration: 

3. A, the payee of a negotiable or non-nego- 
tiable note or certificate of deposit, delivers it to 
B without indorsement as a gift to C, who has no 
knowledge of the delivery. Upon learning of the 
gift C refuses it. A is the owner of the note or cer- 
tificate. 
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§ 328. Interpretation Of Words Of Assignment; Effect Of Acceptance Of 


Assignment 


(1) Unless the language or the circumstances indicate the contrary, as in an 
assignment for security, an assignment of “the contract” or of “all my rights 
under the contract” or an assignment in similar general terms isamassignment 


of theassignor's right 


contract. 


rmed duties under the 


(2) Unless the language or the circumstances indicate the contrary, the 


acce 


assign ights is an i 


>to the 


assignor to perform the assignor's unperformed duties, and the obligor of the 


ise. 


Caveat: The Institute expresses no opinion as to whether the rule stated in 
Subsection (2) applies to an assignment by a purchaser of his rights under a 


contract for the sale of land. 


Comment: 
a. "Assignment" of duty. A duty cannot be 


“assigned” in the sense in which “assignment” is 
used in this Chapter. The parties to an 
assignment, however, may not distinguish 
between assignment of rights and delegation of 
duties. A purported "assignment" of duties may 
simply manifest an intention that the assignee 
shall be substituted for the assignor. Such an 
intention is not completely effective unless the 
obligor of the assigned right joins in a novation, 
but the rules of this Section give as full effect as 
can be given without the obligor's assent. As to 
contracts for the sale of goods, see Uniform 
Commercial Code 8 2-210. 


Illustration: 

1. A, an oil company, has a contract to sell 
and deliver oil to B. A delivers to C, another oil 
company, a writing assigning to C “the contract” 
or “all A's rights and duties under the contract.” 
C is under a duty to B to deliver the oil called for 
by the contract, and A is surety for C. 


b. Contrary agreement; assignment for 
security. This Section states rules of presumptive 
interpretation which yield to a manifestation of 
a different intention. In particular delegation and 
assumption of the assignor's duties is not 
ordinarily implied where the contract calls for 
personal performance by the assignor. Again, an 
assignment as security does not ordinarily 
delegate performance to the secured party, and 
the secured party does not assume the assignor's 
duties. See Uniform Commercial Code 88 2-210, 
9-317. Under 88 9-102 and 9-104 of the Code a 
sale of “accounts or chattel paper" is treated as a 
secured transaction unless it is part of the sale of 
a business or unless the assignee is to perform 
the contract. The quoted terms are limited by 
definitions in 88 9-105 and 9-106 to "monetary 
obligations" or “rights to payment.” See 
Reporter's Note to 8 317. 


Illustrations: 

2. In Illustration 1, A assigns "the contract" 
or "all A's rights under the contract" to C, a finan- 
cial institution. Delivery of the oil is not delegated 
to C, and C is under no duty to deliver oil. 


3. A sells and delivers an automobile to B, | 
the price to be paid in installments, and assigns 
to C for value “all A's rights under the contract.” 
After B has made all the payments, the automo- 
bile is discovered to have been stolen and is re- 
taken by the owner. C is not liable to B for breach 
of warranty of title; A is. 


c. Land contracts. By virtue of the right of 
either party to obtain specific performance of a 
contract for the sale of land, such contracts are 
treated for many purposes as creating a property 
interest in the purchaser and thus as partially 
executed. The vendor's interest resembles the 
interest of a mortgagee under a mortgage given 
as security for the purchase price. An assignment 
ofthe vendor's rights under the contract is similar 
to an assignment of a right to payment for goods 
or services: ordinarily no assumption of the 
vendor's duties by the assignee is implied merely 
from the acceptance of the assignment. 

When the purchaser under a land contract 
assigns his rights, the assignment has commonly 
been treated like a sale of land "subject to" a 
mortgage. In this view acceptance of the 
assignment does not amount to an assumption 
of the assignor's duties unless the contract of 
assignment so provides either expressly or by 
implication. A provision in the land contract that 
it will bind the "assigns" of the parties does not 
change this result. See Comment b to 8 323. The 
assignee may, however, bind himself by later 
action such as bringing a suit for specific 
performance. Decisions refusing to infer an 
assumption of duties by the assignee have been 
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influenced by doctrinal difficulties in the 
recognition of rights of assignees and 
beneficiaries. Those difficulties have now been 
overcome, and it is doubtful whether adherence 
to such decisions carries out the probable 
intention of the parties in the usual case. But 
since the shift in doctrine has not yet produced 
any definite change in the body of decisions, the 
Institute expresses no opinion on the application 
of Subsection (2) to an assignment by a purchaser 
under a land contract. 


Illustration: 

4. Acontracts to purchase land from B. The 
contract provides that it is to bind the assigns of 
the parties. A assigns “the contract” to C, and B 
assigns “the contract” to D. These facts themselves 
do not show a promise by D; the Institute ex- 
presses no opinion as to whether they show a 
promise by C. 


§ 329. Repudiation By Assignor And Novation With Assignee 

(1) The legal effect of a repudiation by an assignor of his duty to the obligor of 
the assigned right is not limited by the fact that the assignee is a competent 
person and has promised to perform the duty. 

(2) If the obligor, with knowledge of such a repudiation, accepts any 
performance from the assignee without reserving his rights against the 
assignor, a novation arises by which the duty of the assignor is discharged and 
a similar duty of the assignee is substituted. 


Comment: 


a. Repudiation and its effects. In some cases 
a repudiation by one party to a contract 
discharges the duty of the other party; in some 
cases it requires the other to treat as total a breach 
which might otherwise be partial, or it may itself 
bea total breach. See 8 253; Uniform Commercial 
Code 8 2-610. For these purposes repudiation 
includes a positive statement by an assignor that 
he will not or cannot substantially perform his 
duties, or any voluntary affirmative action which 
renders substantial performance apparently 
impossible. In some circumstances a statement 
that he doubts whether he will substantially 
perform, or that he takes no responsibility for 
performance, or even a failure to give adequate 
assurance of performance may have a similar 
effect. See 88 250-51. 

b. Scope of obligor's assent. The assignment 
of a contractual right and delegation to the 
assignee of the assignor's duty is often a matter 
of course. The obligor of the assigned right may 
then have a right to withhold performance until 
he receives adequate assurance of performance 
by the assignee. Section 251. Failure to demand 
such assurance and acceptance of performance 
by the assignee manifest the obligor's assent to 
the assignment and delegation (see 8 323), but 
not to the discharge of the assignor's duty. 
However, when the obligor knows that the 
delegating assignor has repudiated his duty he 
has reason'to know that the performance of the 
assignee is offered by way of novation, and his 


silent acceptance of the performance operates as 
acceptance of the offer of novation. Compare 8 
69. 


Illustrations: 

1. A is under a contract with B to build a 
house for $10,000. A assigns his rights under the 
contract to C, who agrees to assume A's duty to 
build the house. B is informed of the assignment 
and assumption, and makes no objection as C 
partly performs. A remains bound to B as surety 
for C's performance. 


2. In Illustration 1, A withdraws from the 
construction business and informs B that he takes 
no further responsibility for C's performance. B 
makes no objection and C proceeds with the work. 
A is discharged. 


c. Reservation of rights. The obligor of an 
assigned right cannot be forced to assent to a 
repudiation by the assignor or to an offer of a 
substituted contract with the assignee. To avoid 
the implication that his silence gives assent, he 
must manifest either to the assignor or to the 
assignee his intention to retain unimpaired his 
rights against the assignor, but no particular form 
is required. See Uniform Commercial Code 88 1- 
207, 3- 606; 8 281. If theterms of the assignment 
so provide, the delegation or assumption of duty 
may be defeated in such a case, and the 
repudiation may be retracted before it has been 
acted on. See Uniform Commercial Code 8 2-611. 
Where the assignee continues performance, the 
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reservation of rights by the obligor means that 
the assignor, if compelled to pay for the assignee’s 
default, will have a right over against the assignee. 


Illustration: 

3. In Illustration 2, on being informed of A's 
repudiation, B notifies A or C that further perfor- 
mance is “without prejudice." A is not discharged. 


§ 330. Contracts To Assign In The Future, Or To Transfer Proceeds To Be 


Received 


(1) A contract to make a future assignment of a right, or to transfer proceeds 
to be received in the future by the promisor, is not an assignment. 

(2) Except as provided by statute, the effect of such a contract on the rights 
and duties of the obligor and third persons is determined by the rules relating 


to specific performance of contracts. 


Comment: 

a. Contract to assign. As to a right in existence, 
it is a question of interpretation whether the 
obligee manifests an intention to make a present 
transfer or only an intention to bind himself to 
make a future transfer. A present assignment may 
be coupled with a promise to provide future 
evidence of the transfer, but there is no 
assignment if the transfer is not to take place until 
the obligee acts further. Whether or not there is 
a present assignment, the assignee may be 
empowered to enforce the right. Such a power is 
ordinarily fairly implied when there is a 
purported present assignment of a future right, 
and once the right arises in such a case the 
situation is substantially similar to that created 
by a revocable assignment. See § 321. 


Illustration: 

1. A holds a promissory note made by B and 
secured by a mortgage on Blackacre. A enters into 
a written agreement with C which recites that A 
has sold the note and mortgage to C for a price 
payable in installments and that A is to hold the 
note and mortgage as security for the price and 
to indorse the note and execute an assignment of 
the mortgage when the price is paid. There is a 
present assignment to C, subject to the security 
interest retained by A. 


b. Contract to transfer proceeds. A promise 
by an obligee that he will collect money due him 
and pay over all or part of it to the promisee is 
not an assignment. The same rule applies to a 
promise to transfer proceeds other than money. 
Thus if a purchaser under a contract for the sale 
of land contracts to resell the land, there is a 
subcontract rather than an assignment of the 
original contract. But if the prospective transferee 
is authorized to receive performance on behalf 
of the obligee-transferor and to retain it, there 
may be an assignment of the contractual right. 
The test is whether an intention is manifested to 
transfer present ownership of the right. 


Illustrations: 

2. A sells property to B and authorizes B to 
pay the price to X, a bank, on A's behalf. Later A 
borrows money from C and agrees to repay C out 
of the money received from B. A then instructs X 
to hold for the account of A and C all sums re- 
ceived from B, stating “C does not claim this 
money as owner, but you are to hold it until you 
have been advised in writing by both parties.". 
There is no assignment to C. 


3. A, the holder of a note payable by B, de- 
livers it to C, A's attorney, for collection, agreeing 
that C is co-owner of the claim to the extent of 
half of what he collects. C is a partial assignee of 
the right against B. 


c. Contracts specifically enforceable. In some 
circumstances a contract to assign or a contract 
to transfer proceeds may create a right in the 
promisee very similar to that of an assignee. Even 
though there is no present assignment, the 
promisee may have a right to specific 
performance of the promise. If it can be enforced 
against third parties, such a right resembles that 
of an assignee, and it is sometimes referred to as 
an “equitable assignment” or “equitable lien." In 
general the remedy of specific performance is 
available if the promisee's remedy in damages 
would be inadequate. See 88 359, 360. In 
particular, specific performance is decreed if the 
promise is one to transfer an interest in specific 
land or to transfer a specified right as security 
for an obligation. 


Illustrations: 

4. A, a real estate broker, is employed by B 
to find a purchaser for B's land. In consideration 
of C's help in finding a purchaser, A promises to 
pay C one- half of the commission earned. The 
land is sold and the commission earned. C has no 
right against B. 


5. B, the owner of a parcel of land, contracts 
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to sell the parcel to A. A contracts to assign the 
contract to C or to convey the parcel to C. Even 
though C is not an assignee, C can sue A and B to 
compel A to assert for C’s benefit A’s right to spe- 
cific performance by B. 


6. As part of a property settlement in divorce 
proceedings A contracts with his wife C to make 
an irrevocable change in the beneficiary of a policy 
of insurance on A’s life to D, their minor child. A 
fails to do so and later gratuitously makes his sec- 
ond wife E the beneficiary of the policy. On A’s 
death B, the insurance company, pays the amount 
of the policy into court and interpleads C, D and 
E. D is entitled to the money. 


d. After-acquired rights. In general a contract 
to give security is specifically enforceable as 
between the parties even as to rights arising after 
the contract is made. By statute or decision, 
however, an exception has been made for 
contracts to assign wages under future 
employments. See § 321. And in some states, on 
the analogy of rules applied to mortgages of after- 
acquired tangible property, an “equitable 
assignment” of rights not in existence is 
subordinate to the claims of creditors of the 
assignor whose rights attach after the rights have 
arisen and before the assignor has made a present 
assignment. In the absence of statutory provision 
for public notice, the rights of the promisee are 
inferior to those of a subsequent good faith 
purchaser for value without notice of the prior 
contract. 


Illustrations: 

7. A “assigns” to C as security for a loan “all 
the book debts due and owing or which may dur- 
ing the continuance of this security become due 
and owing” to A. B subsequently becomes in- 
debted to A on a contract made after the “assign- 
ment,” and thereafter a creditor of A garnishes 
the debt. In the absence of a statute, C is entitled 
to the debt to the exclusion of the creditor. 


8. The facts being otherwise as stated in Il- 
lustration 7, A assigns the debt to D after it arises. 
D takes the assignment in good faith as a pur- 
chaser for value, without notice of the “assign- 
ment” to C. In the absence of statute, D is entitled 
to the debt to the exclusion of C. 


e. The Uniform Commercial Code. The 
provisions of Article 9 of the Uniform 
Commercial Code apply to “accounts” and 
"general intangibles," but not to insurance, bank 
accounts or wages. See Introductory Note to this 
Chapter. Under 8 9-204(1) a security agreement 
^may provide that any or all obligations covered 
by the security agreement are to be secured by 
after-acquired collateral." When a security 
interest "attaches" is governed by 8 9-203, “unless 
explicit agreement postpones the time of 
attaching." 8 9-203(2). The security interest is 
subordinateto the rights of creditors of the debtor 
and purchasers from him if it is unperfected. See 
8 9-301. But if the filing provisions of the Code 
have been complied with beforehand, the security 
interest is perfected when it attaches. See § 9- 


303. 


Topic 3. Effect Between Assignor And Assignee 


§ 331. Partially Effective Assignments 


An assignment may be conditional, revocable, or voidable by the assignor, or 
unenforceable by virtue of a Statute of Frauds. 


Comment: 

a. Assignor’s power to destroy assignee’s 
right. In this Restatement “assignment” is used 
to refer to an act which extinguishes in whole or 
in part the assignor’s right and creates a similar 
right in the assignee. See §§ 317, 324. On proof 
of an unconditional assignment, the assignee can 
recover on an assigned right; the assignor 
cannot. The assignor may be entitled to revoke 
the assignment because it is gratuitous or by 
virtue of a reserved power, or the assignment 
may be voidable for fraud or other invalidating 
cause. Even if destruction of the assignee’s right 
is a violation of the assignor’s duty, he retains 
by virtue of his former ownership certain powers 
which may have that effect. See 88 338, 342. 


b. Conditional assignment; conditional and 
future rights. A conditional assignment does not 
wholly extinguish the assignor’s right until the 
condition occurs. A conditional right may be 
effectively assigned either conditionally or 
unconditionally; a conditional assignment of a 
conditional right means that the rights of the 
assignee and assignor are both subject to one 
condition and that the right of the assignee is 
subject to an additional condition. See § 323. 
Strictly there cannot be an effective assignment 
of a right not yet in existence, but after the right 
arises the assignment may for some purposes be 
treated as if it had been effective when made. See 


88 321, 330. 
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Illustration: s 
1. A has a right to $400 against B and as- 
signs the right to C in payment for an automobile 


tional and is effective according to its terms. If 
the car does not run 1,000 miles without needing 


on condition that the car run 1,000 miles with- 
out needing repairs. The assignment is condi- 


§ 332. Revocability Of Gratuitous Assignments 

(1) Unless a contrary intention is manifested, a gratuitous assignment is 
irrevocable if 

(a) the assignment is in a writing either signed or under seal that is delivered 
by the assignor; or 

(b) the assigninent is accompanied by delivery of a writing of a type customarily 
accepted as a symbol or as evidence of the right assigned. 

(2) Except as stated in this Section, a gratuitous assignment is revocable and 
the right of the assignee is terminated by the assignor's death or incapacity, by 
a subsequent assignment by the assignor, or by notification from the assignor 
received by the assignee or by the obligor. 

(3) A gratuitous assignment ceases to be revocable to the extent that before 
the assignee's right is terminated he obtains 

(a) payment or satisfaction of the obligation, or 

(b) judgment against the obligor, or 

(c) a new contract of the obligor by novation. 

(4) A gratuitous assignment is irrevocable to the extent necessary to avoid 
injustice where the assignor should reasonably expect the assignment to induce 
action or forbearance by the assignee or a subassignee and the assignment 


repairs, the right to the $400 belongs to A, not to 
He 


does induce such action or forbearance. 
(5) An assignment is gratuitous unless it is given or taken 
(a) in exchange for a performance or return promise that would be 


consideration for a promise; or 


(b) as security for or in total or partial satisfaction of a pre-existing debt or 


other obligation. 


Comment: 

a. Historical note. Before the assignment of a 
contractual right was recognized as effective by 
common-law courts, an assignment was treated 
as a power of attorney. Exercise of the power to 
create a new legal right in the assignee was 
recognized as effective by the common-law courts 
in the seventeenth century. But in the event of 
revocation by the assignor before the power was 
exercised, the assignee's right was enforceable 
only by a court of equity. See the Introductory 
Note to this Chapter. A power of attorney requires 
no consideration, but the maxim that equity will 
not aid a volunteer precluded relief to a gratuitous 
assignee in the event of revocation before the 
power was exercised. In modern times an 
assignment is recognized as an effective 
conveyance without regard to the distinction 
between law and equity. But a gratuitous 
conveyance remains revocable unless the formal 
requisites of a valid gift are met. The owner of a 
contractual right, like the owner of a chattel, can 
effectively and irrevocably declare himself trustee 
of it without consideration or formality, but an 


attempted informal gift which is ineffective does 
not create a trust. See Restatement, Second, 
Trusts 88 28, 31. In certain cases, however, where 
the donor has died believing he has made an 
effective gratuitous conveyance to a natural 
object of his bounty, a constructive trust for the 
intended donee may arise. See Restatement of 
Restitution 8 164. 

b. Formal requisites of gift; written 
assignment. Historically, a gift of a chattel could 
be made either by delivery of the chattel or by 
delivery of a deed of gift under seal. This rule has 
been extended by analogy to gifts of intangible 
personal property, including contractual rights. 
Asthe seal has come to seem archaic, the delivery 
of a signed written assignment has by statute or 
decision been given the same effect. The 
assignment may be delivered either conditionally 
or unconditionally, and either to the donee or to 
a third person on his behalf. Compare 88 101-103. 
The writing must of course fully manifest an 
intention to make a present transfer rather than 
to promise or authorize a future transfer. 
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Compare §§ 325, 330. As to investment securities, 
Uniform Commercial Code § 8-309 requires 
delivery of a certificated security, and an 
attempted transfer without delivery amounts 
only to a promise to transfer. 


Illustrations: 

1. Bowes A four million dollars. A signs, seals 
and delivers to C a deed of gift of the debt to the 
extent of one million dollars. There is an effec- 
tive and irrevocable assignment. 


2. B owes A $70,000 represented by a prom- 
issory note payable to the order of A in install- 
ments. A signs and delivers to C, his sister, a writ- 
ten instrument not under seal reciting that in con- 
sideration of love and affection for C A gives and 
assigns to C fifty per cent of the note, reserving 
all installments due or paid during A’s life. The 
note is retained in A’s possession. The gift is ef- 
fective and irrevocable. 


3. A has a savings account in the B bank 
which is represented by a passbook. While in the 
hospital and about to undergo a serious opera- 
tion, A signs the following note and gives it to a 
nurse for her husband C: “Dear Papa, the bank 
book is in my letter box in the kitchen. It is yours. 
Look out for yourself. My will is in the lawyer's 
office. Your loving wife." A dies before C takes 
possession of the passbook. There is no effective 
gift. 

c. Delivery of a symbolic writing. In the 
regular course of business certain writings are 
treated as adequately evidencing that a person 
in possession of the writing is entitled to receive 
performance and to dispose of the right and its 
proceeds. See Uniform Commercial Code § 1- 
201(15), defining "document of title," 8 3-104, 
defining certain types of negotiable instrument, 
8 8-102, defining "security," 8 9-105(1)(b), 
defining “chattel paper." In some circumstances 
the right to performance is conditional on 
exhibition or surrender of such a writing. See 
Uniform Commercial Code 8 3-505 (negotiable 
instrument), 8 5-116 (letter of credit), 8 7-403(3) 
(negotiable document of title), 8 8-401 
(certificated security). A gift of a right embodied 
in such a writing may be made by delivery in 
accordance with rules governing gifts of chattels 
by delivery. 


Illustration: 

4. A gratuitously delivers to B a savings bank 
book, a non-negotiable promissory note, a life 
insurance policy and a registered bond with the 
expressed intent of making B the owner of the 
rights of which these documents are evidence. The 
delivery operates as an effective and irrevocable 


assignment of both the rights and the documents. 


d. Delivery of an evidentiary writing. Even 
though a right is not conditional on exhibition or 
surrender of a document, it may be so integrated 
in a writing that contradictory terms of prior 
agreements and contemporaneous oral 
agreements are superseded. See 88 213, 216; 
Uniform Commercial Code 8 2-202. The “best 
evidence" or original document rule, permitting 
secondary evidence to prove the contents of a 
writing only when an explanation is given for 
nonproduction of the original, has been largely 
eviscerated by modern evidence practice. See, 
e.g., Fed. R. Evidence 1001-04. Even though the 
traditional rule does not apply, an evidentiary 
writing may be of such importance in the 
enforcement of the right that its delivery is an 
appropriate formality to validate a gift of the 
right. Accordingly, the rule validating a gift by 
delivery of an essential instrument has been 
extended to some evidentiary writings. The test 
is whether the writing is of a type customarily 
accepted as evidence of the right. 


Illustrations: 

5. A makes a written contract with B to con- 
vey land to B for $25,000. Later A gratuitously 
delivers to C the written contract, signed by B, 
with the expressed intent of making C the owner 
of the right to the purchase money. The gift is ef- 
fective and irrevocable. 


6. A deposits a draft with B bank for collec- 
tion and is given a receipt signed by B which de- 
scribes the draft and recites that it is “received 
from A for collection.” A writes on the receipt, 
“Pay this to C,” signs his name, and delivers the 
receipt to C with the expressed intent of making 
a gift to C of the proceeds of the draft. The gift is 
effective and irrevocable. 


7. A has a checking account in B bank and 
delivers the bank pass book to C with the ex- 
pressed intent of making a gift to C of the balance 
in the account. The gift is revocable in view of the 
customary practice of making withdrawals with- 
out notation in the pass book, even though A has 
in fact made no such withdrawals. 


8. A deposits various sums of money with B, 
and keeps a list of the amounts on a sheet of pa- 
per. A delivers the list, bearing a total and a date 
but no signature or other writing, to C with the 
expressed intent of making a gift to C of the 
amount due. The gift is revocable. 


e. What constitutes delivery. Where a gift of a 
contractual right by delivery of a symbolic or 
evidentiary writing is in issue, the concept of 
delivery is the same as that employed with respect 
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to gifts of tangible personal property. Delivery 
may be made either conditionally. or 
unconditionally, and either to the donee or to a 
third person on his behalf. Compare 88 101-03. 
A writing in the possession of a third person may 
be delivered by means of a symbolic or 
evidentiary writing or by means of a token or 
symbol such as a key to a safe deposit box. Or the 
third person may agree to hold on behalf of the 
donee. A gift of a writing already in the possession 
of the donee for another purpose may be made 
by mere oral manifestation of intention. 
Redelivery to the donor for safekeeping does not 
defeat the delivery. Where a different rule is 
applied to gifts of chattels, it is applied equally to 
gifts of contractual rights by delivery: thus if it is 
held that a gift causa mortis by mere spoken 
words is ineffective in the case of a chattel in the 
donee's possession, the same rule is applied to a 
gift of a contractual writing. 

f. Effect of acts subsequent to assignment. A 
gratuitous assignment, even though revocable, 
may authorize the assignee to take action which 
will complete the gift. If, pursuant to the authority 
given, the assignee obtains performance or other 
satisfaction from the obligor or a judgment 
against the obligor or a new contract by novation, 
the assignor's power of revocation terminates and 
the assignee may keep for his own benefit what 
he has acquired. Whatever he obtains after 
revocation can be recovered from him by the 
assignor. Revocation is also precluded to the 
extent that it would be unjust in view of a material 
change of position in reliance on the assignment. 
Compare 8 90. 


Illustration: 

9. A draws a check on his account in B bank 
payable to the order of C and delivers it to C with 
the expressed intent of making a gift to C of part 
of the account. C negotiates the check to D for 
value, or obtains payment from B. Meanwhile A 
dies. C can retain what he received before the 
death, but A's personal representative can recover 
what C received thereafter. 


g. Effect of bankruptcy. Under 8 541 of the 
Bankruptcy Reform Act of 1978, 11 U.S.C. 8 541 
(1978), the commencement of a case under the 
Act creates an estate, which includes with certain 
inapplicable exceptions all legal or equitable 
interests of the debtor in property as of the 
commencement of the case. Hence if a gratuitous 
assignment is revocable by an assignor at the time 
when he becomes bankrupt, his trustee in 
bankruptcy may exercise the power of revocation. 
Even if the assignment is otherwise irrevocable, 
the trustee in bankruptcy has the right of any 
creditor to set it aside if the assignor is insolvent 
or is rendered insolvent or if it is made with actual 
intent to hinder, delay, or defraud creditors. See 
Uniform Fraudulent Conveyance Act 88 4, 7; 
Bankruptcy Reform Act of 1978, 11 U.S.C. 8 548 
(1978). 

h. Gratuitous assignment. Whether an 
assignment is gratuitous for the purposes of the 
rules stated in this Section is not necessarily the 
same question as whether the assignment is for 
value so as to constitute the assignee a bona fide 
purchaser for value within such rules as that 
stated in 8 342. See Comment c to 8 338. For 
example, where an assignment is made in 
exchange for a return promise which would be 
consideration under the rule stated in 8 75, the 
assignment is not gratuitous, whether or not the 
promise is value under the rules stated in 
Restatement, Second, Trusts 8 302. A new loan 
or other obligation is consideration for this 
purpose if bargained for and given in exchange 
for the assignment. Moreover, an assignment as 
security for or in total or partial satisfaction of a 
pre-existing obligation is not gratuitous, whether 
or not there is consideration under § 73 or value 
under Restatement, Second, Trusts 8 304 and 
Restatement of Restitution 8 173. Such an 
assignment is not gratuitous even if the pre- 
existing obligation is unenforceable, to the extent 
that in the circumstances a promise to pay the 
obligation would be binding under 88 82-85. 
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S 333. Warranties Of An Assignor 


(1) Unless a contrary intention is manifested, one who assigns or purports to 
assign a right by assignment under seal or for value warrants to the assignee 
(a) that he will do nothing to defeat or impair the value of the assignment and 
has no knowledge of any fact which would do so; 

(b) that the right, as assigned, actually exists and is subject to no limitations 
or defenses good against the assignor other than those stated or apparent at 
the time of the assignment; 

(c) that any writing evidencing the right which is delivered to the assignee or 
exhibited to him to induce him to accept the assignment is genuine and what it 
purports to be. 

(2) An assignment does not of itself operate as a warranty that the obligor is 
solvent or that he will perform his obligation. 

(3) An assignor is bound by affirmations and promises to the assignee with 
reference to the right assigned in the same way and to the same extent that 
one who transfers goods is bound in like circumstances. 

(4) An assignment of a right to a sub-assignee does not operate as an assignment 
of the assignee's rights under his assignor's warranties unless an intention is 


manifested to assign the rights under the warranties. 


Comment: 


a. Implied warranties. The warranties of an 
assignor of a contractual right arise by operation 
by law and are similar to those of one who 
transfers a negotiable instrument without 
indorsement or who transfers a document of title 
or investment security. See Uniform Commercial 
Code 88 3-417, 7-507, 8-306. Unlike an indorser 
of commercial paper or a collecting bank or its 
customer, an assignor is not liable for defaults of 
the obligor and does not warrant his solvency. 
Compare Uniform Commercial Code 88 3-414, 4- 
207 with 8 7-505 (document of title), 8 8-308(9) 
(certificated investment security). An assignor 
does warrant his lack of knowledge of facts and 
his future abstention from conduct which would 
impair the value of the assigned right. , 


Illustrations: 

1. A has a right against B and assigns it for 
value to C. Thereafter A gives B a release. C can 
recover damages from A for any harm this causes 
C. The amount of harm may be greater if B is re- 
leased for value before he receives notification of 
the assignment than if B remains liable to C. 


2. A has a right against B, performance of 
which B has repudiated without excuse. A assigns 
his right to C for value without disclosing B's re- 
pudiation. C can recover from A damages for any 
harm the repudiation causes C. 


3. A reasonably and in good faith believes 
he has a right against B, and assigns it to C for 
value as an actual right. In fact the right does not 
exist. C can recover damages from A. 


b. Express warranties and disclaimers. The 


rules stated in this Section can be varied by 
express or implied agreement. Express 
warranties are created in the same ways as 
express warranties in the transfer of goods, and 
implied warranties may be excluded or modified 
in the same ways. See Uniform Commercial Code 
88 2-312, 2-313, 2-316, 2-317. The words “without 
recourse" may be ambiguous in this context: 
ordinarily they are used to disclaim the liability 
of an indorser but do not eliminate implied 
warranties. See Uniform Commercial Code 88 3- 


414, 3-417(3). 


Illustration: 

4. A believes that there is only a slight possi- 
bility that he may have a right against B. A as- 
signs to C for value “Any claim or right" which he 
may have against B without disclosing how seri- 
ously he doubts the validity of the claim. A is un- 
der no duty to C if the claim is invalid. 


c. Warranty to a sub-assignee. A sub-assignee 
may be an intended beneficiary of an assignor's 
warranty to an intermediate assignee, or the 
intermediate assignee may assign to the sub- 
assignee a claim for breach of warranty. But 
unless such an intention is manifested, the 
warranties of an assignor run only to his assignee, 
and are not transferred by a sub-assignment. 
Compare Uniform Commercial Code 88 2-318, 2- 
607(5), 3-803. 

d. Remedies. When a warranty of an assignor 
is broken, the assignee is entitled to the usual 
remedies for breach of contract. He can recover 
damages not only for harm caused by also for the 
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amount by which he would have been benefited 
if the assigned right had been as warranted. But 
if the assigned right would have been worthless 
aside from the breach of warranty, there are no 
damages. The assignor is also subject to liability, 
at the assignee's election, for the value of 


anything received by him from the assignee on 
account of the assignment, or for any amount 
wrongfully collected from the obligor. In an 
appropriate case such equitable remedies as 
injunction and constructive trust are also 
available. 


Topic 4. Effect On The Obligor's Duty 


§ 334. Variation Of Obligor's Duty By Assignment 
(1) If the obligor's duty is conditional on the personal cooperation of the 
original obligee or another person, an assignee's right is subject to the same 


condition. 


(2) If the obligor's duty is conditional on cooperation which the obligee could 
properly delegate to an agent, the condition may occur if there is similar 


cooperation by an assignee. 


Comment: l : 
a. Scope. This Section relates to the 


consequences of assignment of a right, stating 
corollaries of the statement in § 317 that a right 
cannot be assigned if the effect would be to 
change materially the duty of the obligor. 
Delegation of the performance of a duty or 
requirement of a condition is the subject of 88 
318 and 319. Those Sections apply the same 
principles applied by this Section to determine 
when the obligor's duty is conditional on the 
obligee's personal cooperation and when the 
obligee could properly delegate cooperation to 
an agent. See also Restatement, Second, Agency 
iS} 

b. Terms of assignment. Whether there is a 
material change in the obligor’s duty depends not 
only on the terms of the contract creating the 
duty and on the circuinstances, but also on the 
terms of the assignment. Commonly an 
assignment manifests an intention that the 
obligor render performance to the assignee 
rather than to the assignor. Such a change is 
immaterial in the usual case of a duty to pay 
money, but material where personal cooperation 
is made a condition of the duty. Even in the latter 
case, however, it is at least theoretically possible 
to assign the right without departing from the 
requirement. 


Illustrations: 

1. B contracts to sell A specified goods for a 
stated price. A effectively assigns his right to C. 
On tender of the agreed price, C has a right to 
take delivery of the goods at the agreed time and 
place. 


2. B contracts to sell and deliver 100 gallons 


of fuel oil to A at A's house. C lives next door to A 
and has equal facility for receiving delivery of oil. 
A assigns his right under the contract to C and 
directs B to deliver the oil at C's house. B is under 
a duty to do so. The change in the required per- 
formance is too slight to give B a valid objection. 


3. B contracts with A to furnish A's family 
with all the oil it shall need for the ensuing year at 
a fixed price. A assigns his rights under the con- 
tract to C. C can acquire no right against B that 
C's family shall be supplied with oil, but may ac- 
quire a right that A's family shall be supplied, if 
such is the intention of the parties. 


4. B contracts with A to serve A as a valet. A, 
for value, assigns his rights under the contract to 
C. Cacquires no right to have B act as valet to C. If 
the assignment manifests an intent to give C a 
right to have B act as valet to A, C acquires such a 
right. 


c. Conditions of cooperation. This Section 
refers to conditions of cooperation, and does not 
apply to performances which do not involve the 
cooperation of anyone, such as going to Rome, 
forbearing from suit, or refraining from 
competition. Performances involving the 
cooperation of third persons, such as paying 
money to, selling to, buying from, or working for 
a third person, may bring into play the same 
principles as conditions of cooperation by the 
obligee. Contracts to pay money to the obligee or 
to sell to or buy from him seldom require his 
personal cooperation, but may do so. Typically, 
Subsection (1) applies to contracts to serve under 
the personal direction of the obligee or to give 
personal direction to his work. 
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Illustrations: 

5. B, asilver mining company, contracts with 
A, a smelting company, to deliver B's ore to A for 
smelting. A contracts to smelt the ore and to de- 
liver the metal thereby obtained to B, receiving 
an agreed price for the work. A's right to receive 
the ore is assigned for value by him to C. A re- 
mains financially responsible but ceases to oper- 
ate a smelter. The assignment is ineffective. The 
contract to deliver valuable ore to the assignor 
involves a degree of personal confidence which 
precludes the substitution of an assignee to re- 
ceive the ore. C, therefore, has no right to have 
the ore delivered to himself, and as A has ceased 
to carry on the smelting business, C has no right 
to require B to deliver the ore to A. 


6. B contracts to sell to A, an ice cream manu- 
facturer, the amount of ice A may need in his busi- 


§ 335. Assignment By A Joint Obligee 


ness for the ensuing three years, to the extent of 
not more than 250 tons a week, at a stated price a 
ton. A makes a corresponding promise to B to buy 
such an amount of ice. A sells his ice cream plant 
to C and assigns to C all A's rights under the con- 
tract with B. Whether the assignment is effective 
depends on the terms of the contract between A 
and B and on the likelihood that C's requirements 
will be different from A's. If the contract is read 
as a contract to furnish such ice as the plant re- 
quires, B is bound to furnish C ice up to the agreed 
maximum even though C requires more or less 
ice than B would have required. 


7. B contracts to build a wall on A's land at a 
place to be selected by A personally. A sells the 
land and assigns his rights under the contract to 
C and joins C in selecting the place. B is bound to 
build the wall. 


A joint obligee may effectively assign his right, but the assignee can enforce it 
only in the same manner and to the same extent as the assignor could have 


enforced it. 


Comment: 

a. The extent to which the rights of obligees of 
the same performance are joint depends on the 
intention manifested and on the extent to which 
their interests in the performance or in the 
remedies for breach are distinct. See 8 297(2). In 
an action based on a joint right, the obligor can 
require joinder of all surviving joint obligees, but 


§ 336. Defenses Against An Assignee 


any joint obligee may sue in the name of all. See 
8 298. This power to enforce the joint right, the 
related power to discharge the obligor, and any 
right to receive and retain the proceeds as against 
the co-obligees are assignable, subject to 
limitations imposed by the relationship of the 
obligees. See 88 299-301. 


(1) By an assignment the assignee acquires a right against the obligor only to 
the extent that the obligor is under a duty to the assignor; and if the right of 
the assignor would be voidable by the obligor or unenforceable against him if 
no assignment had been made, the right of the assignee is subject to the 
infirmity. 

(2) The right of an assignee is subject to any defense or claim of the obligor 
which accrues before the obligor receives notification of the assignment, but 
not to defenses or claims which accrue thereafter except as stated in this 
Section or as provided by statute. 

(3) Where the right of an assignor is subject to discharge or modification in 
whole or in party by impracticability, public policy, non-occurrence of a 
condition, or present or prospective failure of performance by an obligee, the 
right of the assignee is to that extent subject to discharge or modification even 
after the obligor receives notification of the assignment. 

(4) An assignee's right against the obligor is subject to any defense or claim 
arising from his conduct or to which he was subject as a party or a prior assignee 
because he had notice. 


Comment: 
a. Negotiable instruments and documents. 


The rules stated in this Section do not apply to 
the negotiation or transfer of a negotiable 


instrument or document. See 8 316. The Uniform 
Commercial Code provides for the rights of a 
holder in due course of a negotiable instrument, 
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a holder to whom a negotiable document has 
been duly negotiated and a purchaser for value 
who has taken an investment security without 
notice of a particular defense. Such a holder or 
purchaser takes free of many defenses of the 
obligor. See 88 3-305, 7-502, 8-202. Compare 
Comment f. Where those provisions do not apply, 
transfer of a negotiable instrument or document 
vests in the transferee the rights which the 
transferor had or had authority to convey. See 88 
3-201, 3-306, 7-504, 8- 301. 

b. Accrued defenses. Unlike the negotiation of 
a negotiable instrument, the assignment of a non- 
negotiable contractual right ordinarily transfers 
what the assignor has but only what he has. The 
assignee's right depends on the validity and 
enforceability of the contract creating the right, 
and is subject to limitations imposed by the terms 
ofthat contract and to defenses which would have 
been available against the obligee had there been 
no assignment. Until the obligor receives 
notification of an assignment, he is entitled to 
treat the obligee as owner of the right, and the 
assignee's right is subject to defenses and claims 
arising from dealings between assignor and 
obligor in relation to the contract before 
notification. See 8 338. 


Illustrations: 

1. A holds B's unsealed written promise, un- 
enforceable because given without consideration. 
A assigns this to C, who pays value on the faith of 
the writing, with reasonable belief that A had 
given B consideration and that the promise is le- 
gally binding. C has no right against B. 


2. A has a right against B voidable because 
created when B was an infant. A assigns his right 
to C, whois ignorant of the facts making the right 
voidable. C's right against B is voidable. 


3. A lends money to B and assigns his right 
to C. C's right is barred by the Statute of Limita- 
tions when A's right would have been. 


4. A, who is not C's agent, fraudulently in- 
duces B to buy lumber from C. C does not know 
of the fraud and acts in good faith. C later assigns 
his rights under the contract to D, who knows of 
the fraud but was not a party to it. B cannot avoid 
the contract against D. 


c. Accrued claims. Statutes or rules of court 
commonly permit an obligor when sued to assert 
by way of set-off or counterclaim in the same 
action such claims as he has against the plaintiff, 
whether related to the plaintiff's claim or not. See, 
e.g., Rule 13 of the Federal Rules of Civil 
Procedure. In appropriate circumstances the 
obligor may use defensively against an assignee 


an offsetting claim against the assignor, although 
the assignee is not subject to affirmative liability 
on such a claim unless he contracts to assume 
such liability. See 8 328; Uniform Commercial 
Code 88 2-210, 9-317. Courts of equity exercised 
jurisdiction in set-off at an early date, but set-off 
in actions at law stems from an English statute 
enacted in 1729 and applicable to “mutual debts"; 
counterclaim statutes first appeared in the 
nineteenth century. Set-off against an assignee 
has sometimes been limited to cases where both 
offsetting claims were fully matured at the time 
of assignment. The modern rule, however, unless 
a statute provides otherwise, turns on the time 
the obligor receives notification of assignment 
and applies even though the assigned right has 
notthen matured. See Uniform Commercial Code 
8 9-318. 


Illustration: 

5. A lends money to B, who regularly sells 
goods to A on credit and expects to repay the loan 
by making such sales. A assigns his right to C. 
Thereafter B sells goods to A as expected, and the 
price becomes due before B receives notification 
of the assignment. Unless a statute provides oth- 
erwise, B can set off his claim for the price in an 
action by C as assignee. 


d. Defenses and claims accruing after 
notification. After receiving notification of an 
assignment, an obligor must treat the assignee 
as owner of the right and cannot assert against 
him a defense or claim arising out of a subsequent 
transaction except as stated in 8 338. Moreover, 
theobligor cannot under the usual statute or rule 
of court set off an unrelated claim which matures 
after notification is received. Section 553 of the 
Bankruptcy Reform Act of 1978, 11 U.S.C. 8 553 
(1978), provides for the set-off of unmatured 
claims. The extent to which a similar rule is 
applicable to assignment for the benefit of 
creditors or to other insolvency proceedings is 
often affected by statute and is beyond the scope 
ofthis Restatement. Notification, however, does 
not enlarge the obligor's duty, and the possibility 
remains that the assigned right will become 
subject to a defense or to a claim by way of 
recoupment. The assignee's right is subject to 
such a defense or claim if it arises from the terms 
of the contract between the assignor and the 
obligor. See Uniform Commercial Code 8 9-318. 


Illustrations: 

6. A contracts to market goods for B in re- : 
turn for payment to be made by B. A then assigns 
his right to payment to C, and B receives notifica- 
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tion of the assignment. Subsequently A becomes 
insolvent and wholly fails to perform the contract. 
B has a defense against C. 


7. À contracts to build a structure for B, and 
becomes entitled to progress payments. A assigns 
the money due to C, and B receives notification 
of the assignment. Thereafter, in breach of his 
contract, A abandons the work. In an action by C 
against B, B is entitled to recoup damages caused 
by A's breach. 


e. Claims against a prior assignee. The rules 
stated in this Section apply to a sub-assignee. Just 
as an assignee is subject to defenses and claims 
accruing before the obligor receives notification, 
so a sub-assignee is subject to defenses and claims 
accruing between assignee and obligor before the 
obligor receives notification of a sub-assignment. 
Defenses and claims arising from the terms of the 
contract creating the right are available to the 
obligor regardless of when they accrue. 


Illustration: 

8. B owes A $100. A assigns the right to C, 
and C assigns it to D. C owes B $50. Unless a stat- 
ute provides otherwise, B can set off against D 
the debt owed by C only if it becomes due before 
B receives notification of the assignment by C. 


f. Agreement not to assert defenses. The 
obligor may undertake a greater obligation to an 
assignee than to the assignor by direct contract 
with the assignee, and may confer on the assignor 
an agency power to bind him to such an 
agreement. Section 9-206 of the Uniform 
Commercial Code gives effect to an agreement by 
a buyer or lessee that he will not assert against 
an assignee any claim or defense which he may 
have against the seller or lessor, making it 
enforceable by a good faith assignee for value 
without notice of a claim or defense, except as to 
defenses of a type which may be asserted against 
a holder in due course of a negotiable instrument. 
The Assignment of Claims Act of 1940, 31 U.S.C. 
8 203 (1979), contains a more limited 
authorization for a no-setoff agreement by the 
United States. The Code provision is subject to 
any statute or decision which establishes a 
different rule for buyers or lessees of consumer 
goods, and a number of retail installment sales 
acts limit the power of a buyer to make such an 
agreement. In addition, the Federal Trade 
Commission has issued a Trade Regulation Rule 
barring such agreements with respect to 
consumers. See 16 C.F.R. 88 433.1-.3 (1975). In 
the absence of statute, administrative rule or 
court decision, such an agreement can take effect 
to give the assignee greater rights than the 


assignor as to matters governed by the terms of 
the contract; but if the agreement not to assert 
defenses or claims is itself voidable or 
unenforceable, the assignee takes subject to the 
defect. 


Illustrations: 

9. B, doing business under the name A, ex- 
ecutes a purported contract with A reciting the 
delivery of goods by A to B and B's promise to pay 
A for them. B then executes on behalf of A an as- 
signment to C of A's rights under the contract and 
delivers it to C for consideration. Whether or not 
C knows the facts, B's purported promise is bind- 
ing in favor of C. 


10. A sells and delivers goods to B, and B 
agrees that in the event of an assignment to C, B 
will pay the price to C without asserting any de- 
fense or claim based on breach of warranty by A. 
A assigns his rights under the contract to C, who 
takes in good faith and without notice of any de- 
fense or claim. In the absence of statute or ad- 
ministrative rule, B is barred from asserting 
against C a defense or claim based on breach of 
warranty by A. 


11. À contracts to sell goods to B, and B agrees 
that in the event of an assignment to C B will pay 
the price to C without asserting any defense or 
claim that B has against A. A assigns his rights 
under the contract to C and absconds without 
delivering any goods to B. In the absence of stat- 
ute, administrative rule or of facts giving rise to 
an estoppel, B has a defense against C. 


g. Estoppel. Even though an obligor's 
agreement not to assert a defense or claim is not 
binding or is voidable or unenforceable, he may 
be estopped to assert the claim or defense against 
an assignee. Where he makes a representation of 
fact with the intention of inducing an assignee 
or prospective assignee to act in reliance on the 
representation, and an assignee does so act, the 
doctrine of estoppel bars the obligor from 
contradicting the representation in litigation 
against the assignee if contradiction would be 
inequitable. Compare 8 90. Application of the 
doctrine depends on all the circumstances. The 
representation may be express or it may be 
implied from conduct, in unusual cases even from 
failure to act. In some circumstances estoppel 
may rest on the obligor's reason to know that the 
assignee may rely, even though there is no 
intention to induce reliance. 


Illustrations: 

12. A contracts to do construction work for 
B, a subcontractor, and becomes entitled to 
progress payments. A assigns the progress pay- 
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ments to C, who advances money to A in reliance 
on B's assertion to C that the work has been done 
and that the payments will be made when received 
from the general contractor. In an action by C for 
the payments, B is estopped to offset B's claim 
against A for A's defaults subsequent to the as- 
signment. 


13. A contracts to sell furniture to B for a 
price payable in installments. A assigns his rights 
under the contract to C, who buys the rights and 
pays for them in reliance on B's written statement 
addressed to C that the furniture has been re- 
ceived and accepted by B. In an action by C for 
the balance due on the price, B is estopped to as- 
sert that no furniture had been received. But there 
is no such estoppel if at the time of the assign- 
ment C has reason to know that A has made a 
practice of obtaining false statements of receipt 
and acceptance. 


14. In May A contracts to deliver described 
goods to B on credit in October. In June A assigns 
his rights and delegates his duties under the con- 
tract to C. With knowledge of the assignment B 


accepts the goods from C in October, making no 
claim of an offset. B is estopped to assert against 
C claims for prior defective deliveries by A. 


h. Conduct of the assignee. The conduct of the 
assignee or his agents may, like that of any 
obligee; give rise to defenses and claims which 
may be asserted against him by the obligor. An 
obligee who is subject to such a defense or claim 
cannot improve his position by assigning the 
right to an assignee who is not subject to the 
defense or claim and then taking a reassignment. 
Compare Uniform Commercial Code 8 3-201. 


Illustration: 

15. A is fraudulently induced by B, the agent 
of C, to sell goods to C. C assigns his rights to D, 
who pays value in good faith and without notice. 
D assigns to E, who knows of the fraud. A cannot 
avoid the contract as against E, who succeeded to 
D's rights. But if E assigns to C, A's power of avoid- 
ance will revive. 


§ 337. Elimination Of Defenses By Subsequent Events 
Where the right of an assignor is limited or voidable or unenforceable or 
subject to discharge or modification, subsequent events which would eliminate 
the limitation or defense have the same effect on the right of the assignee. 


Comment: 

a. Rationale. The rule of this Section is the 
converse of the rules stated in 8 336. An 
assignment ordinarily transfers only what the 
assignor has, but limitations and defenses are not 
enlarged by the transfer. If a condition of the 
obligor's duty is met or excused, for example, the 
condition ceases to limit the assignee's right just 
as it would have ceased to limit the right of the 
assignor in the absence of assignment. 


Illustrations: 

1. A has a right against B, voidable for A's 
fraud. A assigns the right to C. Thereafter B learns 
ofthe fraud but does not within a reasonable time 
notify either A or C of his intention to avoid the 
transaction. Whether or not B knows of the as- 
signment, C's right ceases to be voidable. 


2. A has a right against B, unenforceable 
because of non-compliance with the Statute of 
Frauds. A assigns the right to C. Thereafter B 
makes a memorandum sufficient to satisfy the 
Statute. Whether or not B knows of the assign- 
ment, C's right is enforceable. 


b. New promises. The rule of this Section does 
not apply to new transactions between the obligor 


and the assignor after the obligor has received 
notification of the assignment. See § 338. 
Moreover, the effect of a new promise by the 
obligor of a kind referred to in 88 82-85 is 
governed by those Sections. A new promise of 
such a kind, made to the assignor, is binding only 
ifthe assignor is then an obligee ofthe antecedent 
duty or is acting as agent for the assignee. See 8 
92. 


Illustration: 

3. A is the payee of B's negotiable note for 
$200. A indorses and delivers the note to C. After 
maturity, without knowledge of C's rights, B pays 
A $50 on account of the note. The part payment 
is not effective to extend the period of the statute 
of limitations in favor of C. If the part payment 
were made before assignment, the period would 
be so extended. 
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S 338. Discharge Of An Obligor After Assignment 


(1) Except as stated in this Section, notwithstanding an assignment, the 
assignor retains his power to discharge or modify the duty of the obligor to 
the extent that the obligor performs or otherwise gives value until but not after 
the obligor receives notification that the right has been assigned and that 
performance is to be rendered to the assignee. 

(2) So far as an assigned right is conditional on the performance of a return 
promise, and notwithstanding notification of the assignment, any modification 
of or substitution for the contract made by the assignor and obligor in good 
faith and in accordance with reasonable commercial standards is effective 
against the assignee. The assignee acquires corresponding rights under the 
modified or substituted contract. 

(3) Notwithstanding a defect in the right of an assignee, he has the same power 
his assignor had to discharge or modify the duty of the obligor to the extent 
that the obligor gives value or otherwise changes his position in good faith 
and without knowledge or reason to know of the defect. 

(4) Where there is a writing of a type customarily accepted as a symbol or as 
evidence of the right assigned, a discharge or modification is not effective 
(a) against the owner or an assignor having a power of avoidance, unless given 
by him or by a person in possession of the writing with his consent and any 
necessary indorsement or assignment; 

(b) against a subsequent assignee who takes possession ofthe writing and gives 
value in good faith and without knowledge or reason to know of the discharge 


or modification. 


Comment: 

a. Discharge by true obligee. Rules governing 
the discharge of a contractual right by one who 
is actually the owner of the right are stated in 
Chapter 12. Such a discharge is effective against 
the obligee who gives it, whether he is the original 
promisee, a beneficiary, or an assignee, and 
against any person who has no greater rights. 
Under 8 336 a subsequent assignee is ordinarily 
such a person; but the law governing negotiable 
instruments and documents in some 
circumstances gives to a bona fide holder a 
greater right than his transferor had. See Uniform 
Commercial Code 88 3-305, 7-502, 8-202. 
Estoppel and related doctrines have a similar 
effect. See Subsection (4)(b); 8 336 Comments f, 
g; Uniform Commercial Code 8 9-206. 


Illustration: 

1. B owes A $100. A assigns the right to C. C 
gives B a gratuitous release under seal and sub- 
sequently assigns the right to D for value. D ac- 
quires no right against B. 


b. Discharge by apparent obligee. This 
Section covers discharge by one who reasonably 
seems to the obligor to own the right, though in 
fact he does not. The obligor is ordinarily 
protected in such a case of a discharge wrongfully 
given, but only if he renders performance or 
otherwise gives value or changes his position in 


good faith and without knowledge or reason to 
know that the appearance is false. 


Illustrations: 

2. B owes A $100. A assigns the right to C. C 
assigns it to D, and D assigns it to E. Before re- 
ceiving notification of the assignment to E, B pays 
D. B is discharged. 


3. B owes A $100. A assigns the right for 
value to C and subsequently by way of oral gift to 
D. Before receiving notification ofthe assignment 
to C, B pays D. B is discharged. 


c. Value; antecedent debt. The rules as to what 
constitutes value in this Chapter are the same as 
the rules stated in ss 298-309 of the Restatement, 
Second, of Trusts, except as stated in s 173 of the 
Restatement of Restitution and except as 
modified by statute. See also Restatement of 
Security 8 10 Comment e. The exception, which 
conforms to the provisions of Uniform 
Commercial Code 88 1-201(44) and 3-303 and 
earlier uniform acts, is that a transfer of property 
other than land in satisfaction of or as security 
for a preexisting debt or other obligation is a 
transfer for value. Compare 8 332. 

d. Promise as value. Restatement, Second, 
Trusts 8 302 and Restatement of Restitution 8 
173 state that a transfer of property in 
consideration of a promise to make payment in 
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the future is not a transfer for value unless the 
transferee would be liable upon his promise even 
if he were compelled to surrender the property, 
or unless he has so changed his position that it 
would be inequitable to compel him to surrender 
the property. Uniform Commercial Code 8 3-303 
embodies a similar rule for some transactions in 
negotiable instruments. But for other 
transactions Uniform Commercial Code 8 1- 
201(44) provides that value is given for rights 
acquired "in return for a binding commitment to 
extend credit or for the extension of immediately 
available credit whether or not drawn upon and 
whether or not a chargeback is provided for in 
the event of difficulties in collection"; or 
"generally, in return for any consideration 
sufficient to support a simple contract." Compare 
88 4-208 and 4-209 on bank collections. Under 
those provisions an executory promise is value 
for the purposes of bona fide purchase of goods, 
negotiable documents, or investment securities 
from a person with voidable title. Uniform 
Commercial Code 88 2-403(1), 7-501(4), 7-502, 
8-301, 8-302. The extent to which by analogy this 
statutory rule may be applicable to purchases of 
contractual rights not subject to the statutory 
provisions is beyond the scope of this 
Restatement. 

e. Receipt of notification. Subsection (1), like 
8 336, follows Uniform Commercial Code 8 9-318 
in stating that the assignor's power to discharge 
terminates when the obligor “receives 
notification.” This phrase is used with the 
meaning prescribed by Uniform Commercial 
Code § 1-201(26): a person receives a notification 
when it comes to his attention or is duly delivered 
at a place held out by him as the place for receipt 
of such communications. No particular formality 
is required, but under § 9-318 the notification 
must reasonably identify the rights assigned, and 
if the assignee fails upon request to furnish 
reasonable proof an account debtor may pay the 
assignor. For the greater protection given to 
banks of deposit, see § 339 Comment c. Receipt 
of notification does not include all facts which 
would give “reason to know.” See Restatement, 
Second, Agency §§ 9, 268. 


Illustration: 

4. Aassigns to C a debt owed by B. Pursuant 
to Uniform Commercial Code 88 9-401 and 9-402, 
C files a financing statement describing the col- 
lateral as “debt owed by B." Without knowledge 
ofthe filing and without any other reason to know 
of the assignment, B pays A. B is discharged. 


f. Modification of executory contract. 
Subsection (2) follows Uniform Commercial Code 
8 9-318 in stating that so far as a contract is 
executory the assignor and obligor retain power 
to make good faith modifications without the 
assigneé's consent even after notification. The 
assignee is protected by automatic corresponding 
rights in the modified or substituted contract. As 
in the case of a discharge by the assignor before 
notification, exercise of the power may be a 
breach of the contract of assignment. See 8 333. 
Contrary agreement between obligor and 
assignee is effective. 


Illustrations: 

5. A contracts to do construction work for B, 
and assigns to C the payments to become due. C 
notifies B of the assignment. A becomes finan- 
cially unable to perform, and B makes advance 
payments to A which are necessary to enable A to 
perform. B is liable to C only for the balance due 
after deducting the amount of the advances. 


6. A Company contracts to supply electricity 
to B for twenty years. Later A assigns to C for 
value certain fixed monthly payments to be made 
by B under the contract. After ten years B ceases 
to require electricity and A and B agree in good 
faith to terminate all performance under the 
contract. B is not liable to C for payments which 
would have accrued thereafter. 

g. Revocable or voidable assignment. Where 
an assignment is revocable because gratuitous or 
is voidable because of infancy, insanity, fraud, 
duress, mistake, or public policy, the assignee 
nevertheless has power to discharge or modify 
the duty of an obligor who pays value in good faith 
and without notice. In the case of a revocable 
gratuitous assignment, the obligor may assume 
until he has reason to know otherwise that the 
assignor desires him to complete the gift by 
performance or novation. See § 332. But if the 
obligor has reason to know that a revocable 
assignment has been revoked or that the 
assignment is voidable by the assignor, he cannot 
safely perform. If the facts or law are in dispute 
in such a case, or if the assignor has not yet 
exercised a power to avoid, the obligor is entitled 
to protection by interpleader or like remedy. See 
§ 339. Where an assignor’s right is voidable by 
or held in trust for a third person, an assignee 
may or may not take subject to the defect. See § 
343. If he is subject to it, the same principles 
apply as in a case of voidable assignment. 
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Illustrations: 

7. B owes A $100. A makes a revocable gra- 
tuitous assignment to C, and subsequently makes 
a similar assignment to D. B with knowledge of 
the facts pays C. B is not discharged. The assign- 
ment to D gives B reason to know that A intends 
to revoke the assignment to C. 


8. B owes A $100. A is induced by C's fraud 
to assign the right to C. B in good faith and with- 
out notice of the fraud enters into a novation with 
C in satisfaction of the debt. B's duty under the 
original contract is discharged. But if C holds a 
substituted right under the novation in construc- 
tive trust for A, performance by B with reason to 
know the facts does not discharge his duty to A. 


9. A, as trustee for X, has a right against B. 
A, in violation of his trust, assigns his right to C 
gratuitously. B pays C with reason to know of A's 
breach of trust. B's duty to X is not discharged. 


h. Symbolic writings. Certain writings are 
treated in the ordinary course of business as 
symbols of contractual rights. See Comment c to 
8 332. Discharge of duties under some such 
writings is affected by statute. See Uniform 
Commercial Code 88 3-601 (commercial paper), 
7-403 (document of title), 8-207 (registered 
investment security). These and other writings 
are “chattel paper", “documents” or 
“instruments” under Uniform Commercial Code 
§ 9-105; still others, such as insurance policies 
are excluded from Article 9 by § 9- 104. In either 
case they are not subject to s 9-318 on assignment 
of “accounts.” See § 9-106. 

Aside from statute, an obligor who renders 
performance without requiring production of 
such a symbolic writing takes the risk that the 
person receiving performance does not have 
possession of the writing either because he has 


assigned it or because his right is defective. Non- 
production has the same effect as receipt of 
notification of assignment or reason to know of a 
defect in an assignee’s right. In addition, the 
obligor who performs without surrender or 
cancellation of or appropriate notation on the 
writing takes the risk of further obligation to an 
assignee who takes possession of the writing as a 
bona fide purchaser. The latter rule may be 
regarded as an application of a broader doctrine 
of estoppel. See Restatement, Second, Agency §§ 
8B, 176. 


Illustrations: 

10. A gives or sells to C a savings bank book 
on the B bank and delivers the book to C. C gives 
or sells the book to D, but D allows C to retain or 
resume possession of it. The B bank pays C in good 
faith and before receipt of notification of the as- 
signment from C to D. B’s debt is discharged. 


11. The facts being otherwise as stated in Il- 
lustration 10, the B bank pays A in good faith and 
before notification of any assignment. B's debt is 
not discharged. 


12. The facts being otherwise as stated in Il- 
lustration 10, B pays C without surrender or can- 
cellation of or notation in the book. Subsequently 
C sells and delivers the book to E, a bona fide 
purchaser for value. B owes the debt to E. 


13. B owes A $100. A executes and delivers a 
written assignment of the debt to C, but a sepa- 
rate written agreement provides that the assign- 
ment shall only take effect if C renders a speci- 
fied service. C does not render the service, but 
presents the assignment to B, who pays C in good 
faith. A is estopped to deny the effectiveness of 
the assignment to support discharge of B, though 
A may recover the payment from C. 


§ 339. Protection Of Obligor In Cases Of Adverse Claims 
Where a claim adverse to that of an assignee subjects the obligor to a substantial 
risk beyond that imposed on him by his contract, the obligor will be granted 
such relief as is equitable in the circumstances. 


Comment: 

a. Rationale. Like the rules stated in 88 317 
and 334, the rule of this Section rests on the basic 
principle that rights based on agreement are 
limited by the agreement. An obligor who has 
contracted to render a performance should not 
be required to render it twice because of 
uncertainties of law and fact relating to the 
person entitled to receive it, or because a person 
having a power of avoidance has not yet elected 
whether to exercise it. In most situations the 
obligor is protected against double liability by the 


rules permitting him to disregard an assignment 
until he receives notification of it and to honor it 
thereafter. See 88 336, 338. But additional 
safeguards may be needed when the obligor has 
received such notification and also has reason to 
know of an adverse claim. 

b. Proof of assignment. Even in the absence 
of an adverse claim, the obligor may request that 
the assignee furnish reasonable proof that the 
assignment has been made. Uniform Commercial 
Code 8 9-318(3) permits an account debtor to pay 
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the assignor in such a case unless the proof is 
seasonably furnished. Compare 8 5-116 (letters 
of credit). Where the obligation is embodied in a 
commercial instrument or document, the obligor 
may without dishonor require its production. See 
Uniform Commercial Code 88 3-505 (commercial 
paper), 5-116 (letters of credit), 7-403(3) 
(negotiable document of title). If it is lost, security 
may be required indemnifying the obligor against 
loss by reason of further claims. See Uniform 
Commercial Code 88 3-804 (commercial paper), 
7- 601 (documents of title), 8-405 (investment 
securities). 


Illustration: 

1. A assigns to C a debt owed A by B, and C 
notifies B of the assignment. B requests C to fur- 
nish reasonable proof of the assignment, but C 
fails to do so. After a reasonable time B pays A. 
B's duty to C is discharged. 


c. Bank deposits; commercial instruments. In 
the absence of statute, a bank of deposit pays at 
its peril on its depositor's order after it has 
received a proper notification of an adverse claim. 
To be safe, the bank must promptly notify its 
depositor and must hold the deposit for a 
reasonable time to permit the adverse claimant 
to bring an action. If no process is served within 
a reasonable time it may pay its depositor or 
honor his order. By statute in many states the 
bank is permitted to continue to honor the 
depositor's instructions even with knowledge of 
an adverse claim, unless the adverse claimant 
supplies indemnity or obtains an injunction. 
Similar provisions are made by the Uniform 
Commercial Code for payments to holders of 
certain commercial instruments. See 88 3-603 
(commercial paper), 5-114(2) (letters of credit), 
8-403 (investment securities). Such statutes may 
expressly or by implication limit the right of the 
obligor to defend on the basis of the claim of a 
third person. See Uniform Commercial Code 8 
3-306(d). 


Illustrations: 

2. A deposits money in the B bank and later 
assigns the deposit to C. C notifies B of the as- 
signment, but does not serve B with process or 
supply B with indemnity or deliver to B an instru- 
ment of assignment signed by A. After nine days 
B pays A. In the absence of statute B is discharged 
from liability to C only if nine days is found to be 
a reasonable time. 


3. A deposits money in the B bank and orally 
assigns the deposit to C. C applies for an injunc- 
tion against payment by B to A. A denies making 


the assignment. The injunction should be granted 
only if C gives security to protect both A and B. 


d. Interpleader and like remedies. The 
classical remedy for an innocent and neutral 
stakeholder confronted by conflicting claims was 
a bill in equity to compel the claimants to 
interplead. That remedy was subject to a number 
of technical restrictions, and was ineffective if one 
or more claimants were not within the 
jurisdiction of the court. A distinct remedy, the 
bill in the nature of interpleader, was sometimes 
available when the obligor had an interest in the 
dispute between claimants but could establish an 
independent basis of equity jurisdiction. The 
extent to which such restrictions and distinctions 
survive modern procedural reforms is beyond the 
scope of this Restatement. Under Rule 22 of the 
Federal Rules of Civil Procedure and 28 U.S.C. 
88 1335, 1397, 2361, for example, interpleader is 
an appropriate remedy for an obligor confronted 
by a claim adverse to that of an assignee. 

Where no statute like those relating to adverse 
claims to bank deposits is applicable, the obligor 
is excused from performance until he has had a 
reasonable time to ascertain the validity of 
adverse claims or to compel the claimants to 
interplead. See Uniform Commercial Code § 7- 
603 (documents of title). Even though an 
adverse-claims statute applies, interpleader is 
appropriate if it is otherwise available, either by 
way of defense or by original action. The effect of 
interpleader can also be obtained if an adverse 
claimant takes over the defense of an action 
against the obligor in such a way that he is bound 
by the judgment. See Restatement, Second, 
Judgments § 39. In many situations an adverse 
claimant who receives a notification by the 
obligor thus to take over the defense and who fails 
to do so is barred by a judgment against the 
obligor from making further claim against the 
obligor. See, e.g., Restatement, Second, 
Judgments § 57. If the situation is such that the 
adverse claimant cannot be so barred by a 
judgment against the obligor, the obligor is 
entitled to equitable protection. 


Illustrations: 

4. A deposits money with B and later makes 
an irrevocable gratuitous assignment of the de- 
posit to C, who gives notice to B. X notifies B that 
A held the money as X's agent. If sued by either C 
or X, B can protect himself by notifying the other 
to take over the defense. If the other unreason- 
ably refuses to do so, and judgment is rendered 
against B, the other is barred by the judgment 
from making further claim against B. 


452 


CH. 15 


Assignment And Delegation 


8 340 


————— M LÁ M EN 


5. The facts being otherwise as stated in Il- 
lustration 4, the circumstances are such that the 
other claimant is not subject to the jurisdiction 
of the court and cannot be barred by a judgment 
against B from making further claim against B. 
Such a judgment will be denied or its enforcement 

. restrained unless the plaintiff gives security to 
protect B against the outstanding claim. 


6. A is drilling a well for B under contract. C 
notifies B that A has assigned to C his rights un- 
der the contract. X, claiming that A is indebted to 
X, serves B with garnishment process in an ac- 
tion against A. B files an answer alleging the as- 
signment, and promptly notifies A and C of the 
proceedings. C then sues B in an adjoining state. 
C's action will be stayed until X's action is deter- 
mined. 


e. Types of adverse claim; voidable 
assignment. The rule stated in this Section 
applies to all the cases suggested by 88 338-43: 
to disputes between assignee and assignor, 
between assignee and attaching creditor of the 
assignor, between successive assignees, and 
between assignee and a claimant against an 
assignor. In particular, when the obligor has 
reason to know that an assignment is voidable 
by the assignor, he renders performance to the 
assignee at his peril. See $ 338(3). In such a case 
he may by interpleader or like remedy ascertain 
whether the assignor desires to exercise his power 
of avoidance. If the assignor elects to exercise his 
power the obligor is under no duty to the 
assignee. 


8 340. Effect Of Assignment On Priority And Security 


(1) An assignee is entitled to priority of payment from the obligor's insolvent 
estate to the extent that the assignor would have been so entitled in the absence 


of assignment. 


(2) Where an assignor holds collateral as security for the assigned right and 
does not effectively transfer the collateral to the assignee, the assignor is a 
constructive trustee of the collateral for the assignee in accordance with the 
rules stated for pledges in 88 29-34 of the Restatement of Security. 


Comment: 

a. Priority. The principle that an assignment 
transfers to the assignee the same right held by 
the assignor, with its advantages and 
disadvantages, applies to priority of payment in 
insolvency proceedings. 


Illustration: 

1. By the Bankruptcy Reform Act of 1978, the 
wages of employees in certain cases are given pri- 
ority of payment over most other provable claims. 
A, an employee of B ofthe class entitled to prior- 
ity, effectively assigns his wages to C either be- 
fore or after B's bankruptcy. C is entitled to pri- 
ority of payment from B's estate. 


b. Security follows the debt. Where a secured 
claim is assigned, the collateral is ordinarily 
assigned as well. The obligor then has the same 
right to redeem from the assignee that he 
previously had to redeem from the assignor. If 
the assignor retains the collateral, he has no right 
to hold it as security for any other claim without 
the consent of the owner of the collateral. An 
attempt so to hold it or to dispose of it for the 
assignor's own benefit is a breach ofthe assignor's 
duty to the obligor, and the obligor can offset his 
damages against the assignee just as he could 
have against the assignor. See 8 336; compare 


Restatement of Security 88 20, 24. Such an 
impairment of the assignee's right is a breach of 
the assignor's warranty to the assignee. See 8 333. 
To avoid these difficulties and the unjust 
enrichment of either assignor or obligor, a 
constructive trust for the assignee is imposed on 
the collateral. 


Illustrations: 

2. Ais entitled to receive $1000 from B, and 
as security for the right has a certificate for 25 
shares of the X railroad, indorsed by B in blank. 
A effectively assigns his right to C, who is igno- 
rant of the existence of the security. C is entitled 
to the shares as security. 


3. A holds a bond issued by B, secured by 
collateral held by X as trustee for the benefit of 
the bondholders. X wrongfully fails to preserve 
the collateral. Later A sells the bond to C, who 
does not know of the wrong. When the wrong is 
discovered, B is insolvent. C is entitled to A's claim 
against X. 


c. Agreements affecting security. A 
constructive trust arises by operation of law and 
does not depend on agreement. Even though a 
transfer of collateral is articulated in the 
agreement between assignor and assignee, a 
constructive trust arises to the extent that the 
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transfer by agreement is inoperative. But the 
constructive trust can be avoided by agreement. 
If the assignment is a breach of a condition of 
the assignor's interest in the collateral, that 
interest is terminated and the beneficial owner 
of the collateral is the obligor rather than the 
assignee. An agreement between assignor and 
assignee or between obligor and assignee that the 
collateral is not to be transferred has a similar 
effect. On the other hand, with the obligor's 
consent the collateral can be held as security for 
another claim of the assignor. See Restatement 
of Security 8 29. 


Illustration: 

4. The facts being otherwise as stated in Il- 
lustration 2, A and C agree that the pledge of 
shares is not to be transferred to C. B is entitled 
to return of the shares. 


d. Rights of creditors and purchasers. Where 
an assignor wrongfully exercises dominion over 
collateral for the assigned right, he and those who 
succeed only to his rights remain subject to the 
rights of both the assignee and the obligor. Both 
his creditors and purchasers ofthe collateral with 
notice remain subject both to any constructive 
trust for an assignee and to the obligor's rights 
to redeem and to offset his claim for damages. 
Even a bona fide purchaser of the collateral gets 
no greater rights than the assignor unless the 
collateral is negotiable or there is an agreement 


8 341. Creditors Of An Assignor 


or estoppel binding the assignee or obligor or 
both. But where negotiable collateral is duly 
negotiated by the assignor, the purchaser takes 
free of the rights of assignee and obligor, and 
estoppel or agreement may have similar 
consequences. In such cases the assigned right is 
subject to the obligor's offsetting claim unless the 
offset is barred by the law of negotiable 
instruments or documents or by estoppel or 
agreement. 


Illustrations: 

5. The facts being otherwise as stated in Il- 
lustration 2, A sells and delivers the share certifi- 
cate to D, a bona fide purchaser. D acquires it free 
of any adverse claim. Uniform Commercial Code 
88 8-302, 9-309. C's right against B is subject to 
the offset of B's claim for damages against A for 
conversion. 


6. A has a right to receive $1,000 from B for 
money lent, secured by a pledge of B's savings 
bank book on the X bank, with an unconditional 
written assignment of the bank account to A 
signed by B. A sells and assigns 25 per cent of the 
right to C for value, but retains possession of the 
savings bank book and the assignment by B. Later 
A sells the savings bank account to D, who takes 
possession of the book as a bona fide purchaser 
for value. D's right is prior to C's under 8 342, 
and B is estopped to redeem from D. C's right 
against B is subject to the offset of B's claim for 
damages against A. 


(1) Except as provided by statute, the right of an assignee is superior to a judicial 
lien subsequently obtained against the property of the assignor, unless the 
assignment is ineffective or revocable or is voidable by the assignor or by the 
person obtaining the lien or is in fraud of creditors. 

(2) Notwithstanding the superiority of the right of an assignee, an obligor who 
does not receive notification of the assignment until after he has lost his 
opportunity to assert the assignment as a defense in the proceeding in which 
the judicial lien was obtained is discharged from his duty to the assignee to 


the extent of his satisfaction of the lien. 


Comment: 

a. Priority of assignee. An effective 
assignment extinguishes the assignor's right 
without any notification of the obligor. Any 
proceeds of the assigned right received by the 
assignor thereafter are held in constructive trust 
for the assignee. See Restatement of Restitution 
8 165. A creditor of the assignor who claims the 
assigned right by garnishment, levy of execution 
or like process is not a bona fide purchaser, even 
though he has no notice ofthe assignment. Unless 


protected by statute or by estoppel or like 
doctrine, he is subject to the assignee's right. 
Compare 8 342; see Restatement of Restitution 
8 173. "Judicial lien," as used in this Section, has 
the same meaning as it does in the Bankruptcy 
Reform Act of 1978. 

b. Defective assignment. An assignor's trustee 
in bankruptcy can in general reach all of the 
assignor's legal or equitable interest in any of his 
property, including powers that he might have 


454 


CH. 15 


Assignment And Delegation 


8 342 


exercised for his own benefit and property 
transferred by him in fraud of creditors. See 
Bankruptcy Reform Act of 1978, 11 U.S.C. 88 
541(a), (b), 548 (1978). In addition, a person 
against whom a transfer is voidable can reach the 
property transferred. In such cases, therefore, the 
assignee's right is not superior to that of the lien 
obtained by garnishment or like process. A 
revocable gratuitous assignment, for example, 
does not limit the power of the assignor's 
creditors to levy on the assigned claim. See 8 332. 

c. Protection of obligor. An obligor garnished 
by a creditor of the assignor cannot safely pay 
even in response to a judgment if he has received 
notification of the assignment, but he is entitled 
to protection against double liability by 
interpleader or like remedy. See 8 339. If the 
garnished obligor has not received notification, 
the assignee's right against him is discharged to 
the same extent as the assignor's right would have 
been in the absence of assignment. See 88 336, 
338. 

Such a discharge of the obligor does not 
necessarily terminate the assignee's rights 
against the assignor and the garnishing creditor. 
The assignee is entitled to restitution from the 
assignor to the extent that the assignor has been 
unjustly enriched by the discharge of his debt. 
See Restatement of Restitution 8 118. The 
garnishing creditor takes free of the assignee's 
right to the extent that he becomes a bona fide 
purchaser or that the assignee is barred by 
estoppel, laches, res judicata, or other defense. 
See Restatement of Restitution 88 131, 173, 179. 


Illustration: 

1. A has a right against B and assigns it to C 
for value. X, a creditor of A, serves garnishment 
process on B in an action against A, and obtains 
judgment against B before B receives notification 
of the assignment. A month later, before any pay- 
ment or satisfaction or issue of execution and 
within the time specified in local procedural rules, 
B and C move to reopen the judgment. The mo- 
tion should be granted, and C is entitled to judg- 
ment against B to the exclusion of X. 


d. Filing statutes. Creditors are commonly 
among the beneficiaries of statutes requiring 
public filing of notices of certain types of 
transactions. The Uniform Commercial Code 
makes a general requirement of filing to “perfect” 
a nonpossessory “security interest” in personal 
property, including “any sale of accounts or 
chattel paper.” See §§ 9-102, 9-302. An 
unperfected security interest is subordinate to the 
rights of “a person who becomes a lien creditor 
before the security interest is perfected.” See § 9- 
301. Transfers of wage claims, rights under 
insurance policies or deposit accounts, and 
various other transactions are excluded from 
coverage. See § 9-104. With respect to certain 
international open accounts receivable, § 9- 
103(3)(c) provides alternatives of the application 
of the filing law of the American jurisdiction in 
which the debtor has its executive offices or 
perfection “by notification to the account debtor.” 
Wage assignment statutes also often provide for 
public filing or for notification of the obligor or 
both. See Statutory Note preceding § 316. 


§ 342. Successive Assignees From The Same Assignor 
Except as otherwise provided by statute, the right of an assignee is superior to 
that of a subsequent assignee of the same right from the same assignor, unless 
(a) the first assignment is ineffective or revocable or is voidable by the assignor 


or by the subsequent assignee; or 


(b) the subsequent assignee in good faith and without knowledge or reason to 
know of the prior assignment gives value and obtains 
(i) payment or satisfaction of the obligation, 


(ii) judgment against the obligor, 


(iii) a new contract with the obligor by novation, or 
(iv) possession of a writing of a type customarily accepted as a symbol or as 


evidence of the right assigned. 


Comment: 

a. Scope. No attempt is made in this Section 
to state the effect of statutory changes, which 
often make priority depend on filing in a public 
office. In the absence of statute, the rules stated 
in this Section are applicable to both total and 
partial assignments and to assignments as 
security for an obligation as well as to outright 
sales of contractual rights. If the first assignment 


is partial, or if the assignor retains a beneficial 
interest, the subsequent assignee is entitled to 
any balance after the first assignee has been 
satisfied. 

b. Dearle v. Hall. In England and in a number 
of states, aside from statute, a different rule has 
been followed, giving priority to the assignee who 
first gives notice to the obligor, regardless of the 
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order in which the assignments were made. That 
rule stems from the leading case of Dearle v. Hall, 
3 Russ. 1, 48 (1828), involving successive 
assignments of the interest of a beneficiary of a 
trust. The English rule has consequences similar 
to that of a system of public filing, except that 
the obligor acts as the filing office; it is somewhat 
more convenient where a single obligor is 
involved such as a trustee or the owner or prime 
contractor on a construction project than in cases 
of multiple obligors, as where a business concern 
assigns its accounts receivable. The English rule 
was not adopted in Restatement, Second, Trusts 
8 163. 

c. Filing statutes. In modern times the rules 
of this Section have been greatly affected by 
statute. From 1938 to 1950 Section 60 of the 
Bankruptcy Act made the validity of an 
assignment in the assignor's bankruptcy turn on 
perfection of the assignment as against a 
hypothetical subsequent assignee. As a result 
numerous state statutes were enacted, directed 
particularly at assignments of accounts 
receivable. In 1950 amendments to the 
Bankruptcy Act reduced the significance of the 
problem of successive assignments. The current 
formulation is found in Bankruptcy Reform Act 
of 1978, 11 U.S.C. 8 547(e)(1)(B) (1978): 

a transfer of a fixture or property other than 
real property is perfected when a creditor on a 
simple contract cannot acquire a judicial lien that 
is superior to the interest of the transferee. 

The subject is now largely governed by the 
Uniform Commercial Code, except in cases of 
wage claims, some rights under insurance 
policies, deposit accounts, and certain other 
excluded types of transactions. See 8 9-104. 

Under the Code, filing or the taking of 
possession is generally required to “perfect” a 
"security interest," which includes the interest of 
a buyer of accounts or chattel paper. Sections 1- 
201(37), 9-302. An unperfected security interest 
is subordinate to the rights of a person who is 
not a secured party to the extent that he gives 
value for accounts or general intangibles without 
knowledge of the security interest and before it 
is perfected. Section 9-301. As between secured 
parties, priority is determined by the order of 
filing or perfection, or if neither security interest 
is filed or perfected, by the order of attachment. 
Sections 9-312(5) and (6). 

d. Defective assignment. If the prior 
assignment is revocable or voidable by the 
assignor a subsequent assignment is an effective 
manifestation of an intent to revoke or avoid. The 
subsequent assignment therefore has priority. A 


subsequent assignment may be similarly used to 
effectuate a power of avoidance of the subsequent 
assignee. 


Illustrations: 

1. Ahas a right to the payment of $100 by B, 
and orally assigns it to C by way of gift. Subse- 
quently A assigns the right to D, who gives value 
but knows of the assignment to C. Unless B has 
paid C without notice of D's assignment, B must 
pay D. l 

2. B owes A $100. A is an infant in a state 
where an infant may avoid his contract without 
restoring any consideration received. A assigns 
his right to C for value. Subsequently, on becom- 
ing of age, A assigns his right to D, who gives value 
but knows of the assignment to C. Unless B has 
paid C without notice of D's assignment, B must 
pay D. 


e. Payment, judgment or novation. Where the 
subsequent assignee as a bona fide purchaser for 
value obtains performance by the obligor, 
judgment against him, or a new contract with him 
by novation, he is entitled to retain what he has 
received and to enforce the judgment or novation . 
against the obligor, free of any obligation to 
account to the prior assignee. Historically, this 
rule was justified on the ground that the right of 
an assignee was equitable and was not 
enforceable against a bona fide purchaser of the 
legal right. In modern times the doctrine of bona 
fide purchase has been extended in the interest 
of the security of transactions. But where the 
interest of the first assignee has been perfected 
pursuant to statute, whether by filing or 
otherwise, subsequent bona fide purchasers are 
not protected unless the statute so provides or 
there is an estoppel. See Uniform Commercial 
Code 88 1-103, 9-306, 9-309, 9- 312. 


Illustration: 

3. B owes $100 to A. A assigns the right to C 
for value. Later A assigns it for value to D, who 
takes it in good faith. D notifies B of the assign- 
ment to him before C notifies B of his assignment. 
C's right is superior to D's. But if D, still without 
knowledge or reason to know of the assignment 
to C, receives $50 from B, D can retain what he 
receives. 


f. Symbolic writings. Certain writings are 
treated in the ordinary course of business as 
symbols of contractual rights. See Comment c to 
8 332; Comment h to § 338. To the extent that 
such writings are negotiable by common law or 
by statute, they are beyond the scope of this 
Section. The rights of bona fide purchasers of 


456 


CH. 15 


Assignment And Delegation 


8 343 


some such writings, both negotiable and non- 
negotiable, are governed by the Uniform 
Commercial Code. See, e.g., 8 9-308 (chattel 
paper). Aside from statute, a person who takes 
possession of such a writing as a bona fide 
purchaser is protected in his reasonable 
expectations arising from the apparent 
ownership of his assignor. This rule may be 
regarded as an application of a broader doctrine 
of estoppel. See Restatement, Second, Agency 88 
8B, 176. 


Illustrations: 

4. A, the holder of a savings bank book which 
records a deposit of $100 in the B savings bank, 
assigns the deposit to C for value without deliv- 
ering the book. A then delivers the book to D, who 
pays value therefore in ignorance of the assign- 
ment to C. D is entitled to the deposit. 


5. A holds a life insurance policy issued by 
the B insurance company. By written assignment 
A assigns the policy to C as security for a debt, 


§ 343. Latent Equities 


but does not deliver the policy. Later A assigns 
the policy to D as security for a loan of $3,000, 
and delivers the policy to D. Still later D lends an 
additional $1,000 to A on A’s note, relying in good 
faith on a notation added to the note without A’s 
authority that the note is secured by the policy. C 
is entitled to redeem the policy from D on pay- 
ment of $3,000. 


g. Relation to discharge of obligor. Priority 
between successive assignees is independent of 
the protection of the obligor under § 338. An 
assignee who acts in good faith may take priority 
under this Section by receiving payment from an 
obligor who acts in bad faith and hence is not 
discharged. Conversely, an assignee who receives 
a payment with knowledge of a prior assignment 
must account to the prior assignor even though 
the obligor acts in good faith and is discharged 
to the extent of the payment. 

h. Value. As to what constitutes value, see 
Comments c and d to § 338. 


If an assignor’s right against the obligor is held in trust or constructive trust 
for or subject to a right of avoidance or equitable lien of another than the 
obligor, an assignee does not so hold it if he gives value and becomes an assignee 
in good faith and without notice of the right of the other. 


Comment: 

a. Scope. The rule stated in this Section is an 
application to contractual rights of the rules 
stated in Restatement, Second, Trusts §§ 284-85 
and Restatement of Restitution § 172 as applying 
to property generally. See also Restatement, 
Second, Agency § 307A. The rule does not apply 
to defenses or claims of the obligor, but protects 
the bona fide purchaser against all other 
equitable claims adverse to the right of the 
assignor. The bona fide purchaser may bea 
purchaser for value of the entire right or only of 
a fractional or otherwise limited interest, such as 
a security interest. But the rule does not apply to 
cases of successive assignments by the same 
assignor, and does not protect a promisee or 
beneficiary of a contract to assign or a declaration 
of trust until he becomes an assignee. See 
Restatement, Second, Trusts § 286; Restatement 
of Restitution § 175. 


Illustrations: 

1. A, as trustee for X, has a right against B. 
In violation of his trust A assigns the right gratu- 
itously to C. C assigns to D, a purchaser for value 
in good faith and without notice of the breach of 


trust. D holds the right free of the trust. 


2. A has a right against B and is induced to 
assign it to C by C's fraud. C assigns it to D, a pur- 
chaser for value in good faith and without notice 
of the fraud. Even after discovering the fraud D 
can enforce the right against B and retain the pro- 
ceeds free of A's claim. 


b. Equities of the obligor. The rule of this 
Section is not applied where the protection of the 
bona fide purchaser would impair the rights of 
the obligor. Thus where the assignor of a debt 
holds collateral in constructive trust for the 
assignee under the rule stated in 8 340, a 
subsequent bona fide purchaser of the collateral 
from the assignor takes subject to the debtor's 
right to redeem the collateral by paying the debt 
to the assignee; the rule of this Section is not 
applicable unless the collateral is negotiable or 
the debtor is bound by agreement or estoppel. 
See Restatement of Security 88 29, 31. Again, 
where a surety for the assignor is subrogated to 
the rights of the obligor, the assignee does not 
have priority by virtue of the rule stated in this 
Section. Priorities in such cases arising in 
connection with public construction contracts are 
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affected by statute and are bevond the scope of to negotiable instruments and documents of title 
this Restatement. Compare Restatement of which are transferred but not dulv negotiated by 
Restitution 8 162: Restatement of Security $8141. Uniform Commercial Code 88 3-306, 7-504, 8- 
165-68. 301. Compare 8 9-308 (chattel paper). 

c. Negotiable instruments and documents. d. Value. 4s to what constitutes value, see 
The rule of this Section is negated with respect Comments c and d to § 338. 
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Chapter 16. Remedies 


Introductory Note 


This Chapter deals with remedies that are of special importance in disputes arising out of contracts, including 
restitution as well as damages and equitable relief. Topic 1 sets out the interests protected by these remedies 
and enumerates the remedies themselves. The next two topics deal with the enforcement of contracts, by the 
award of damages under the rules stated in Topic 2 and by specific performance or injunction under the rules in 
Topic 3. Topic 4 is concerned with restitution when an agreement is, for some reason, not to be enforced under 
the rules stated in Topics 2 and 3. Finally, Topic 5 deals with those circumstances in which a party is precluded 
from pursuing a remedy by conduct inconsistent with it. 

This Chapter is not exhaustive. It does not treat in detail those forms of relief, such as declaration of the 
rights of the parties or enforcement of an arbitration award, that are largely statutory and are not limited to 
contracts cases. See Comments d and e to 8 345. It does not deal with some specialized remedies, such as 
reformation of a writing or replevin of property. Nor does it deal with the extent to which a party to a contract is 
empowered to protect himself or to obtain satisfaction by methods not involving recourse to a court, such as 
deducting damages that he claims from the price that he owes, retaking goods, or foreclosing on security. See 
Uniform Commercial Code 88 2-717, 9-503, 9-504. Also omitted are the rights of third parties such as those of 
a good faith purchaser against one who has a power to avoid a contract through which the purchaser derives his 
title. See Uniform Commercial Code 88 2-403, 3-305. 

The important role that the institution of contract plays in the economy has drawn the attention of economists 
to the law of contract remedies. In classic economic theory the mechanism of exchange resulting from bargain 
is essential to the voluntary reallocation of goods, labor and other resources in a socially desirable manner. 
However, a party may err in calculating the net benefit to be expected from the performance of a bargain, or 
circumstances may so change as to disappoint his expectations. A contract that he once thought would be 
profitable may therefore become unprofitable for him. If the contract is still profitable for the other party, however, 
a question arises as to whether the reluctant party should be compelled to perform. The answer provided by at 
least some economic analysis tends to confirm the traditional response of common-law judges in dealing with 
this question. 

The traditional goal of the law of contract remedies has not been compulsion of the promisor to perform his 
promise but compensation of the promisee for the loss resulting from breach. *Willful" breaches have not been 
distinguished from other breaches, punitive damages have not been awarded for breach of contract, and specific 
performance has not been granted where compensation in damages is an adequate substitute for the injured 
party. In general, therefore, a party may find it advantageous to refuse to perform a contract if he will still have 
a net gain after he has fully compensated the injured party for the resulting loss. 

This traditional response is not without its shortcomings. Its focus on the pecuniary aspects of breach fails to 
take account of notions of the sanctity of contract and the resulting moral obligation to honor one's promises. 
The analysis of breach of contract in purely economic terms assumes an ability to measure value with a certainty 
that is not often possible in the judicial process. The analysis also ignores the "transaction costs" inherent in the 
bargaining process and in the resolution of disputes, a defect that is especially significant where the amount in 
controversy is small. However, the main thrust of the preceding economic analysis lends some support to 
traditional contract doctrine in this area. 


Topic 1. In General 


§ 344. Purposes Of Remedies 
Judicial remedies under the rules stated in this Restatement serve to protect 
one or more of the following interests of a promisee: 
(a) his *expectation interest," which is his interest in having the benefit of his 
bargain by being put in as good a position as he would have been in had the 
contract been performed, 
(b) his *reliance interest," which is his interest in being reimbursed for loss 
caused by reliance on the contract by being put in as good a position as he 
would have been in had the contract not been made, or 
(c) his *restitution interest," which is his interest in having restored to him 
any benefit that he has conferred on the other party. 
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Comment: S 

a. Three interests. The law of contract 
remedies implements the policy in favor of 
allowing individuals to order their own affairs by 
making legally enforceable promises. Ordinarily, 
when a court concludes that there has been a 
breach of contract, it enforces the broken promise 
by protecting the expectation that the injured 
party had when he made the contract. It does this 
by attempting to put him in as good a position as 
he would have been in had the contract been 
performed, that is, had there been no breach. The 
interest protected in this way is called the 
“expectation interest." It is sometimes said to give 
the injured party the “benefit of the bargain." This 
is not, however, the only interest that may be 
protected. 

The promisee may have changed his position 
in reliance on the contract by, for example, 
incurring expenses in preparing to perform, in 
performing, or in foregoing opportunities to 
make other contracts. In that case, the court may 
recognize a claim based on his reliance rather 
than on his expectation. It does this by attempting 
to put him back in the position in which he would 
have been had the contract not been made. The 
interest protected in this way is called “reliance 
interest." Although it may be equal to the 
expectation interest, it is ordinarily smaller 
because it does not include the injured party's 
lost profit. 

In some situations a court will recognize yet a 
third interest and grant relief to prevent unjust 
enrichment. This may be done if a party has not 
only changed his own position in reliance on the 
contract but has also conferred a benefit on the 
other party by, for example, making a part 
payment or furnishing services under the 
contract. The court may then require the other 
party to disgorge the benefit that he has received 
by returning it to the party who conferred it. The 
interest of the claimant protected in this way is 
called the "restitution interest." Although it may 
be equal to the expectation or reliance interest, 
itis ordinarily smaller because it includes neither 
the injured party's lost profit nor that part of his 
expenditures in reliance that resulted in no 
benefit to the other party. 

The interests described in this Section are not 
inflexible limits on relief and in situations in 
which a court grants such relief as justice 
requires, the relief may not correspond precisely 
to any of these interests. See 88 15, 87, 89, 90, 
139, 158 and 272. 
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Illustrations: 

1. A contracts to build a building for B on 
B's land for $100,000. B repudiates the contract 
before either party has done anything in reliance 
on it. It would have cost A $90,000 to build the 
building. A has an expectation interest of 
$10,000, the difference between the $100,000 
price and his savings of $90,000 in not having to 
do the work. Since A has done nothing in reliance, 
A's reliance interest is zero. Since A has conferred 
no benefit on B, A's restitution interest is zero. - 


2. The facts being otherwise as stated in Il- 
lustration 1, B does not repudiate until A has spent 
$60,000 of the $90,000. A has been paid noth- 
ing and can salvage nothing from the $60,000 
that he has spent. A now has an expectation in- 
terest of $70,000, the difference between the 
$100,000 price and his saving of $30,000 in not 
having to do the work. A also has a reliance inter- 
est of $60,000, the amount that he has spent. If 
the benefit to B of the partly finished building is 
$40,000, A has a restitution interest of $40,000. 


b. Expectation interest. In principle, at least, 
a party's expectation interest represents the ac- 
tual worth of the contract to him rather than to 
some reasonable third person. Damages based on 
the expectation interest therefore take account of 
any special circumstances that are peculiar to the 
situation of the injured party, including his per- 
sonal values and even his idiosyncrasies, as well 
as his own needs and opportunities. See Illustra- 
tion 3. In practice, however, the injured party is 
often held to a more objective valuation of his ex- 
pectation interest because he may be barred from 
recovering for loss resulting from such special cir- 
cumstances on the ground that it was not fore- 
seeable or cannot be shown with sufficient cer- 
tainty. See 88 351 and 352. Furthermore, since he 
cannot recover for loss that he could have avoided 
by arranging a substitute transaction on the mar- 
ket (8 350), his recovery is often limited by the 
objective standard of market price. See Illustra- 
tion 4. The expectation interest is not based on 
the injured party's hopes when he made the con- 
tract but on the actual value that the contract 
would have had to him had it been performed. 
See Illustration 5. It is therefore based on the cir- 
cumstances at the time for performance and not 
those at the time of the making of the contract. 


Illustrations: 

3. A, who is about to produce a play, makes 
a contract with B, an actor, under which B is to 
play the lead in the play at a stated salary for the 
season. A breaks the contract and has the part 
played by another actor. B's expectation interest 
includes the extent to which B's reputation would 
have been enhanced if he had been allowed to play 
the lead in A's play, as well as B's loss in salary, . 
both subject to the limitations stated in Topic 2. 
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4. A contracts to construct a monument in 
B’s yard for $10,000 but abandons the work af- 
ter the foundation has been laid. It will cost B 
$6,000 to have another contractor complete the 
work. The monument planned is so ugly that it 
would decrease the market price of the house. 
Nevertheless, B’s expectation interest is the value 
of the monument to him, which, under the rule 
stated in § 348(2)(b), would be measured by the 
cost of completion, $6,000. 


5. A makes a contract with B under which A 
is to pay B for drilling an oil well on B’s land, ad- 
jacent to that of A, for development and explora- 
tion purposes. Both A and B believe that the well 
will be productive and will substantially enhance 
the value of A’s land in an amount that they esti- 
mate to be $1,000,000. Before A has paid any- 
thing, B breaks the contract by refusing to drill 
the well. Other exploration then proves that there 
is no oil in the region. A’s expectation interest is 
Zero. 


c. Reliance interest. If it is reliance that is the 
basis for the enforcement of a promise, a court 
may enforce the promise but limit the promisee 
to recovery of his reliance interest. See §§ 87, 89, 
90, 139. There are also situations in which a court 
may grant recovery based on the reliance interest 
even though it is consideration that is the basis 
for the enforcement of the promise. These 
situations are dealt with in §§ 349 and 353. 


§ 345. Judicial Remedies Available 


d. Restitution interest. Since restitution is the 
subject of a separate Restatement, this Chapter 
is concerned with problems of restitution only to 
the extent that they arise in connection with 
contracts. Such problems arise when a party, 
instead of seeking to enforce an agreement, 
claims relief on the ground that the other party 
has been unjustly enriched as a result of some 
benefit conferred under the agreement. In some 
cases a party’s choice of the restitution interest 
is dictated by the fact that the agreement is not 
enforceable, perhaps because of his own breach 
(8 374), as a result of impracticability of 
performance or frustration of purpose (8 377(1)), 
under the Statute of Frauds (8 375), or in 
consequence of the other party's avoidance for 
some reason as misrepresentation, duress, 
mistake or incapacity (8 376). Occasionally a 
party chooses the restitution interest even though 
the contract is enforceable because it will give a 
larger recovery than will enforcement based on 
either the expectation or reliance interest. These 
rare instances are dealt with in 8 373. Sometimes 
the restitution interest can be protected by 
requiring restoration of the specific thing, such 
as goods or land, that has resulted in the benefit. 
See 8 372. Where restitution in kind is not 
appropriate, however, a sum of money will 
generally be allowed based on the restitution 
interest. See 8 371. 


The judicial remedies available for the protection of the interests stated in § 


344 include a judgment or order 


(a) awarding a sum of money due under the contract or as damages, 
(b) requiring specific performance of a contract or enjoining its non- 


performance, 


(c) requiring restoration of a specific thing to prevent unjust enrichment, 
(d) awarding a sum of money to prevent unjust enrichment, 
(e) declaring tbe rights of the parties, and 


(f) enforcing an arbitration award. 


Comment: 

a. Nature of remedies. This Section 
enumerates the principal judicial remedies 
available for the protection of the interests 
defined in the preceding section. It is not 
intended to be exhaustive, since other remedies 
such as replevin of a chattel or reformation or 
cancellation of a writing supplement those listed 
here. As to reformation, see 88 155, 166. Nor are 
the remedies listed mutually exclusive, since a 
court may in the same action, for example, both 
require specific performance of a promise and 


award a sum of money as damages for delay in 
its performance. The details of the procedure by 
which such remedies are obtained and enforced 
vary from one jurisdiction to another and are 
beyond the scope of this Restatement. In some 
circumstances a party to a contract is empowered 
to protect himself or to obtain satisfaction by 
methods not involving recourse to a court, such 
as retaking goods or foreclosing on security. The 
exercise of such a power, whether under a term 
of the contract or otherwise, is not a judicial 
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remedy and is not dealt with in this Section. But 
see Topic 5 as to election and avoidance. 

b. Enforcement. In most contract cases, what 
is sought is enforcement of a contract. 
Enforcement usually takes the form of an award 
of a sum of money due under the contract or as 
damages. Damages may be based on either the 
expectation or reliance interest of the injured 
party. See § 344. They are subject to the rules 
stated in Topic 2. A court may also enforce a 
promise by ordering that it be specifically 
performed or, in the alternative, by enjoining its 
non-performance. In doing so, it protects the 
promisee’s expectation interest. The rules 
governing the granting of such relief are stated 
in Topic 3. 

c. Restitution. Sometimes a party, instead of 
seeking to enforce a contract under the rules 
stated in Topics 2 and 3, seeks protection of his 
restitution interest. If this can be accomplished 
by requiring the other party to restore a specific 
thing that is in his hands, a court may order 
restoration or make restoration a condition of 
granting relief to the other party. If restoration 
of the specific thing is not appropriate, the 
restitution interest may be protected by requiring 
the other party to pay a sum of money equivalent 
to the benefit that he has derived from that thing. 
The rules relating to the prevention of unjust 
enrichment by restitution, in either kind or 
money, are stated in Topic 4. 

d. Declaratory judgments. Declaratory 
judgments play an important and growing role 
in the resolution of disputes arising out of 
contracts. Courts may render declaratory 
judgments under statutes adopted in nearly all 
states, and, in some instances, without the aid of 
statute. Such a judgment declares the legal 


relations between the parties but does not award 
damages or order other relief and may be 
rendered even though no breach of contract has 
occurred. In most states, including those that 
have adopted the Uniform Declaratory Judgment 
Act, courts may also render declaratory 
judgments in conjunction with other relief. In all 
states, and in the federal courts under the Federal 
Declaratory Judgment Act, the decision whether 
to render a declaratory judgment is discretionary. 
Because questions relating to declaratory 
judgments depend largely on statute and are not 
confined to contract cases, they are not 
considered in detail in this Restatement. 

e. Enforcement of arbitration awards. 
Arbitration also plays an important and growing 
role in the resolution of contract disputes. 
Although arbitration is not in itself a judicial 
remedy, enforcement by a court of an award of 
an arbitral tribunal is. Statutes relating to the 
enforcement of such awards, based on either an 
agreement to arbitrate a future dispute or a 
submission of an existing dispute, have been 
enacted in many states. These statutes provide 
for the transformation of an award into a 
judgment by means of a summary procedure, 
without the necessity of bringing an action on the 
award as was required at common law. This 
transformation permits the use of the regular 
judicial process to enforce the arbitration award. 
The passage of these statutes reflects the 
increasing use of arbitration to settle private 
disputes and a decline in the judicial hostility to 
arbitration that had limited its effectiveness. 
Because questions concerning the enforcement 
of arbitration awards depend largely on statute, 
they are not considered in detail in this 
Restatement. But see Comment a Illustration 2 
to § 366. 


Topic 2. Enforcement By Award Of Damages 


Introductory Note 


This Topic contains rules for enforcement of contracts by means of the award of damages. The initial 


assumption is that the injured party is entitied to full compensation for his actual loss. This is reflected in the 
general measure of damages set out in § 347. However, important limitations including those of avoidability, 
unforeseeability and uncertainty follow in 88 350-53. The limitation of certainty can sometimes be overcome, 
at least in part, through the use of alternative bases for measuring damages (§ 348) or through the use of 
reliance as a measure of damages (§ 349). Other sections deal with nominal damages (§ 346), punitive damages 
(8 355) and liquidated damages and penalties (8 356). Except for the restrictions imposed by the rule that 
proscribes the fixing of penalties (8 356), parties are free to vary the rules governing damages, subject to the 
usual limitations on private agreement such as that on unconscionable contracts or terms (8 208). Although 
interest may be awarded as damages under the rule stated in 8 354, for the sake of simplicity specific references 
to interest have generally been omitted from the illustrations in this Chapter. 

Under the rule stated in 8 346, a breach of contract ordinarily gives rise to a claim for damages. 
For the sake of convenience, the term "a claim for damages" is used in other chapters of this 
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Restatement to refer to a right arising out of breach whether or not it includes a right to specific 
performance or an injunction as well as damages. See, for example, the use of that term in 88 243 
and 251. Although a claim to the price promised to be paid for something or to a sum of money 
promised to be repaid is, strictly speaking, not a claim for damages, such money claims are generally 
enforceable in the same way as those for damages. As to the right of a seller of land to recover the 
price, see Comment e to 8 360. 


S 346. Availability Of Damages 
(1) The injured party has a right to damages for any breach by a party against 
whom the contract is enforceable unless the claim for damages has been 
suspended or discharged. 
(2) If the breach caused no loss or if the amount of the loss is not proved under 
the rules stated in this Chapter, a small sum fixed without regard to the amount 


of loss will be awarded as nominal damages. 


Comment: 

a. Right to damages. Every breach of contract 
gives the injured party a right to damages against 
the party in breach, unless the contract is not 
enforceable against that party, as where he is not 
bound because of the Statute of Frauds. The 
resulting claim may be one for damages for total 
breach of one for damages for only partial breach. 
See 8 236. Although a judgment awarding a sum 
of money as damages is the most common judicial 
remedy for breach of contract, other remedies, 
including equitable relief in the form of specific 
performance or an injunction, may be also 
available, depending on the circumstances. See 
Topic 3. In the exceptional situation of a contract 
for transfer of an interest in land that is 
unenforceable under the Statute of Frauds, action 
in reliance makes the contract enforceable by 
specific performance even though it gives rise to 
no claim for damages for breach. See Comment c 
to 8 129. A duty to pay damages may be 
suspended or discharged by agreement or 
otherwise, and if it is discharged the claim for 
damages is extinguished. See Introductory Note 
to Chapter 12. When this happens, the right to 
enforcement by other means such as specific 
performance or an injunction is also 
extinguished. If the duty of performance, as 
distinguished from the duty to pay damages, has 
been suspended or discharged, as by 
impracticability of performance or frustration of 
purpose, there is then no breach and this Section 
is not applicable. 

The parties can by agreement vary the rules 
stated in this Section, as long as the agreement is 
not invalid for unconscionability (8 208) or on 
cther grounds. The agreement may provide for a 
remedy such as repair or replacement in 
substitution for damages. See Uniform 
Commercial Code 8 2-719. 


b. Nominal damages. Although a breach of 
contract by a party against whom it is enforceable 
always gives rise to a claim for damages, there 
are instances in which the breach causes no loss. 
See Illustration 1. There are also instances in 
which loss is caused but recovery for that loss is 
precluded because it cannot be proved with 
reasonable certainty or because of one of the 
other limitations stated in this Chapter. See 88 
350-53. In all these instances the injured party 
will nevertheless get judgment for nominal 
damages, a small sum usually fixed by judicial 
practice in the jurisdiction in which the action is 
brought. Such a judgment may, in the discretion 
ofthe court, carry with it an award of court costs. 
Costs are generally awarded if a significant right 
was involved or the claimant made a good faith 
effort to prove damages, but not if the 
maintenance ofthe action was frivolous or in bad 
faith. Unless a significant right is involved, a court 
will not reverse and remand a case for a new trial 
if only nominal damages could result. 


Illustration: 

1. A contracts to sell to B 1,000 shares of 
stock in X Corporation for $10 a share to be de- 
livered on June 1, but breaks the contract by re- 
fusing on that date to deliver the stock. B sues A 
for damages, but at trial it is proved that B could 
have purchased 1,000 shares of stock in X Cor- 
poration on the market on June 1 for $10 a share 
and therefore has suffered no loss. In an action 
by B against A, B will be awarded nominal dam- 
ages. 


c. Beneficiaries of gift promises. If a promisee 
makes a contract, intending to give a third party 
the benefit of the promised performance, the 
third party may be an intended beneficiary who 
is entitled to enforce the contract. See 8 302(1)(b). 
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Such a gift promise creates overlapping duties, 
one to the beneficiary and the other to the 
promisee. If the performance is not forthcoming, 
both the beneficiary and the promisee have 
claims for damages for breach. If the promisee 
seeks damages, however, he will usually be 
limited to nominal damages: although the loss 
to the beneficiary may be substantial, the 
promisee cannot recover for that loss and he will 
ordinarily have suffered no loss himself. In such 
a case the remedy of specific performance will 
often be an appropriate one for the promisee. See 


8 307. 


Illustration: 

2. As part of a separation agreement B prom- 
ises his wife A not to change the provision in B's 
will for C, their son. A dies and B changes his will 
to C's detriment, adding also a provision that C 
will forfeit any bequest if he questions the change 
before any tribunal. In an action by A's personal 
representative against B, the representative can 
get a judgment for nominal damages. As to the 
representative's right to specific performance, see 
Illustration 2 to § 307. 


§ 347. Measure Of Damages In General 
Subject to the limitations stated in 88 350-53. the injured party has a right to 
damages based on his expectation interest as measured by 
(a) the loss in the value to him of the other party's performance caused by its 


failure or deficiency, plus 


(b) any other loss. including incidental or consequential loss. caused by the 


breach, less 


(c) any cost or other loss that he has avoided by not having to perform. 


Comment: 

a. Expectation interest. Contract damages are 
ordinarily based on the injured party's 
expectation interest and are intended to give him 
the benefit of his bargain by awarding him a sum 
of money that will, to the extent possible, put him 
in as good a position as he would have been in 
had the contract been performed. See 8 344(1)(a). 
In some situations the sum awarded will do this 
adequately as, for example, where the injured 
party has simply had to pay an additional amount 
to arrange a substitute transaction and can be 
adequately compensated by damages based on 
that amount. In other situations the sum awarded 
cannot adequately compensate the injured party 
for his disappointed expectation as, for example, 
where a delay in performance has caused him to 
miss an invaluable opportunity. The measure of 
damages stated in this Section is subject to the 
agreement of the parties, as where thev provide 
for liquidated damages (8 356) or exclude liability 
for consequential damages. 

b. Loss in value. The first element that must 
be estimated in attempting to fix a sum that will 
fairly represent the expectation interest is the loss 
in the value to the injured party of the other 
party's performance that is caused by the failure 
of, or deficiency in, that performance. If no 
performance is rendered, the loss in value caused 
by the breach is equal to the value that the 
performance would have had to the injured party. 
See Illustrations 1 and 2. If defective or partial 
performance is rendered, the loss in value caused 


by the breach is equal to the difference between 
the value that the performance would have had 
if there had been no breach and the value of such 
performance as was actually rendered. In 
principle, this requires a determination of the 
values of those performances to the injured party 
himself and not their values to some hypothetical 
reasonable person or on some market. See 
Restatement, Second, Torts 8 911. They therefore 
depend on his own particular circumstances or 
those of his enterprise. unless consideration of 
these circumstances is precluded by the 
limitation of foreseeability (8 351). Where the 
injured partv's expected advantage consists 
largely or exclusively of the realization of profit, 
it may be possible to express this loss in value in 
terms of money with some assurance. In other 
situations, however, this is not possible and 
compensation for lost value may be precluded by 
the limitation of certainty. See § 352. In order to 
facilitate the estimation of loss with sufficient 
certainty to award damages. the injured party is 
sometimes given a choice between alternative 
bases of calculating his loss in value. The most 
important of these are stated in $ 3.48. See also 
88 349 and 373. 


Illustrations: 

1. A contracts to publish a novel that B has 
written. A repudiates the contract and B is un- 
able to get his novel published elsewhere. Sub- 
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ject to the limitations stated in §§ 350-53, B’s 
damages include the loss of royalties that he 
would have received had the novel been published 
together with the value to him of the resulting 
enhancement of his reputation. But see Illustra- 
tion 1 to 8 352. 


2. A, a manufacturer, contracts to sell B, a 
dealer in used machinery, a used machine that B 
plans to resell. A repudiates and B is unable to 
obtain a similar machine elsewhere. Subject to the 
limitations stated in 88 350-53, B's damages in- 
clude the net profit that he would have made on 
resale of the machine. 


c. Other loss. Subject to the limitations stated 
in 88 350-53, the injured party is entitled to 
recover for all loss actually suffered. Items of loss 
other than loss in value of the other party’s 
performance are often characterized as incidental 
or consequential. Incidental losses include costs 
incurred in a reasonable effort, whether 
successful or not, to avoid loss, as where a party 
pays brokerage fees in arranging or attempting 
to arrange a substitute transaction. See 
Illustration 3. Consequential losses include such 
items as injury to person or property resulting 
from defective performance. See Illustration 4. 
The terms used to describe the type of loss are 
not, however, controlling, and the general 
principle is that all losses, however described, are 
recoverable. 


Illustrations: 

3. A contracts to employ B for $10,000 to 
supervise the production of A’s crop, but breaks 
his contract by firing B at the beginning of the 
season. B reasonably spends $200 in fees at- 
tempting to find other suitable employment 
through appropriate agencies. B can recover the 
$200 incidental loss in addition to any other loss 
suffered, whether or not he succeeds in finding 
other employment. 


4. A leases a machine to B for a year, war- 
ranting its suitability for B’s purpose. The ma- 
chine is not suitable for B’s purpose and causes 
$10,000 in damage to B’s property and $15,000 
in personal injuries. B can recover the $25,000 
consequential loss in addition to any other loss 
suffered. See Uniform Commercial Code § 2- 


715(2)(b). 


d. Cost or other loss avoided. Sometimes the 
breach itself results in a saving of some cost that 
the injured party would have incurred if he had 
had to perform. See Illustration 5. Furthermore, 
the injured party is expected to take reasonable 
steps to avoid further loss. See 8 350. Where he 
does this by discontinuing his own performance, 
he avoids incurring additional costs of 


performance. See Illustrations 6 and 8. This cost 
avoided is subtracted from the loss in value 
caused by the breach in calculating his damages. 
Ifthe injured party avoids further loss by making 
substitute arrangements for the use of his 
resources that are no longer needed to perform 
the contract, the net profit from such 
arrangements is also subtracted. See Illustration 
9. The value to him of any salvageable materials 
that he has acquired for performance is also 
subtracted. See Illustration 7. Loss avoided is 
subtracted only if the saving results from the 
injured party not having to perform rather than 
from some unrelated event. See Illustration 10. 
If no cost or other loss has been avoided, however, 
the injured party's damages include the full 
amount of the loss in value with no subtraction, 
subject to the limitations stated in 88 350-53. See 
Illustration 11. The intended “donee” beneficiary 
of a gift promise usually suffers loss to the full 
extent ofthe value ofthe promised performance, 
since he is ordinarily not required to do anything, 
and so avoids no cost on breach. See 8 302(1)(b). 


Illustrations: 

5. A contracts to build a hotel for B for 
$500,000 and to have it ready for occupancy by 
May 1. B's occupancy of the hotel is delayed for a 
month because of a breach by A. The cost avoided 
by B as a result of not having to operate the hotel 
during May is subtracted from the May rent lost 
in determining B's damages. 


6. A contracts to build a house for B for 
$100,000. When it is partly built, B repudiates 
the contract and A stops work. A would have to 
spend $60,000 more to finish the house. The 
$60,000 cost avoided by A as a result of not hav- 
ing to finish the house is subtracted from the 
$100,000 price lost in determining A's damages. 
A has a right to $40,000 in damages from B, less 
any progress payments that he has already re- 
ceived. See Illustration 2 to 8 344. 


7. The facts being otherwise as stated in Il- 
lustration 6, A has bought materials that are left 
over and that he can use for other purposes, sav- 
ing him $5,000. The $5,000 cost avoided is sub- 
tracted in determining A's damages, resulting in 
damages of only $35,000 rather than $40,000. 


8. A contracts to convey land to B in return 
for B's working for a year. B repudiates the con- 
tract before A has conveyed the land. The value 
to A of the land is subtracted from the value to A 
of B's services in determining A’s damages. 


9. A contracts to employ B for $10,000 to 
supervise the production of A's crop, but breaks 
his contract by firing B at the beginning of the 
season. B instead takes another job as a supervi- 
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sor at $9,500. The $9,500 is subtracted from the 
$10,000 loss of earnings in determining B's dam- 
ages. See Illustration 8 to 8 350. 


10. A contracts to build a machine for B and 
deliver it to be installed in his factory by June 30. 
A breaks the contract and does not deliver the 
machine. B's factory is destroyed by fire on De- 
cember 31 and the machine, if it had been in- 
stalled there, would also have been destroyed. The 
fact that the factory was burned is not considered 
in determining B's damages. 


11. A contracts to send his daughter to B's 
school for $5,000 tuition. After the academic year 
has begun, A withdraws her and refuses to pay 
anything. A's breach does not reduce B's instruc- 
tional or other costs and B is unable to find an- 
other student to take the place of A's daughter. B 
has a right to damages equal to the full $5,000. 


e. Actual loss caused by breach. The injured 
party is limited to damages based on his actual 
loss caused by the breach. If he makes an 
especially favorable substitute transaction, so 
that he sustains a smaller loss than might have 
been expected, his damages are reduced by the 
loss avoided as a result of that transaction. See 
Illustration 12. If he arranges a substitute 
transaction that he would not have been expected 
to do under the rules on avoidability (8 350), his 
damages are similarly limited by the loss so 
avoided. See Illustration 13. Recovery can be had 
only for loss that would not have occurred but 
for the breach. See 8 346. If, after the breach, an 
event occurs that would have discharged the 
party in breach on grounds of impracticability of 
performance or frustration of purpose, damages 
are limited to the loss sustained prior to that 
event. See Illustration 15. Compare 8 254(2). The 
principle that a party's liability is not reduced by 
payments or other benefits received by the 
injured party from collateral sources is less 
compelling in the case of a breach of contract than 
in the case of a tort. See Restatement, Second, 
Torts 8 920A. The effect of the receipt of 
unemployment benefits by a discharged 
employee will turn on the court's perception of 
legislative policy rather than on the rule stated 
in this Section. See Illustration 14. 


Illustrations: 

12. A contracts to build a house for B for 
$100,000, but repudiates the contract after do- 
ing part of the work and having been paid 
$40,000. Other builders would charge B $80,000 
to finish the house, but B finds a builder in need 
of work who does it for $70,000. B's damages are 
limited to the $70,000 that he actually had to pay 
to finish the work less the $60,000 cost avoided 


or $10,000, together with damages for any loss 
caused by the delay. See Illustration 2 to 8 348. 


13. A contracts to employ B for $10,000 to 
supervise the production of A's crop. A breaks the 
contract by firing B at the beginning of the sea- 
son, and B, unable to find another job, instead 
takes a job as a farm laborer for the entire season 
at $6,000. The $6,000 that he made as a farm 
laborer is subtracted from the $10,000 loss of 
earnings in determining B's damages. See Illus- 
tration 8 to 8 350. 


14. A contracts to employ B for $10,000 to 
supervise the production of A's crop, but breaks 
his contract by firing B at the beginning of the 
season. B is unable to find another similar job but 
receives $3,000 in state unemployment benefits. 
Whether the $3,000 will be subtracted from the 
$10,000 loss of earnings depends on the state leg- 
islation under which it was paid and the policy 
behind it. 


15. On April 1, A and B make a personal ser- 
vice contract under which A is to employ B for six 
months beginning July 1 and B is to work for A 
during that period. On May 1, B repudiates the 
contract. On August 1, B falls ill and is unable to 
perform the contract for the remainder of the pe- 
riod. A can only recover damages based on his loss 
during the month of July since his loss during 
subsequent months was not caused by B's breach. 
Compare Illustration 2 to 8 254. 


f. Lost volume. Whether a subsequent 
transaction is a substitute for the broken contract 
sometimes raises difficult questions of fact. If the 
injured party could and would have entered into 
the subsequent contract, even if the contract had 
not been broken, and could have had the benefit 
of both, he can be said to have “lost volume" and 
the subsequent transaction is not a substitute for 
the broken contract. The injured party's damages 
are then based on the net profit that he has lost 
as a result of the broken contract. Since 
entrepreneurs try to operate at optimum 
capacity, however, it is possible that an additional 
transaction would not have been profitable and 
that the injured party would not have chosen to 
expand his business by undertaking it had there 
been no breach. It is sometimes assumed that he 
would have done so, but the question is one of 
fact to be resolved according to the circumstances 
of each case. See Illustration 16. See also Uniform 
Commercial Code 8 2-708(2). 


Illustration: 

16. A contracts to pave B's parking lot for 
$10,000. B repudiates the contract and A subse- 
quently makes a contract to pave a similar park- 
ing lot for $10,000. A's business could have been - 
expanded to do both jobs. Unless it is proved that 
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he would not have undertaken both, A’s damages 
are based on the net profit he would have made 


on the contract with B, without regard to the sub- 
sequent transaction. 


§ 348. Alternatives To Loss In Value Of Performance 


(1) If a breach delays the use of property and the loss in value to the injured 
party is not proved with reasonable certainty, he may recover damages based 
on the rental value of the property or on interest on the value of the property. 
(2) If a breach results in defective or unfinished construction and the loss in 
value to the injured party is not proved with sufficient certainty, he may recover 
damages based on. 

(a) the diminution in the market price of the property caused by the breach, 
or 

(b) the reasonable cost of completing performance or of remedying the defects 
if that cost is not clearly disproportionate to the probable loss in value to him. 
(3) If a breach is of a promise conditioned on a fortuitous event and it is 
uncertain whether the event would have occurred had there been no breach, 
the injured party may recover damages based on the value of the conditional 


right at the time of breach. 


Comment: 

a. Reason for alternative bases. Although in 
principle the injured party is entitled to recover 
based on the loss in value to him caused by the 
breach, in practice he may be precluded from 
recovery on this basis because he cannot show 
the loss in value to him with sufficient certainty. 
See § 352. In such a case, if there is a reasonable 
alternative to loss in value, he may claim damages 
based on that alternative. This Section states the 
rules that have been developed for three such 
cases. 

b. Breach that delays the use of property. If 
the breach is one that prevents for a period of 
time the use of property from which profits would 
have been made, the loss in value to the injured 
party is based on the profits that he would have 
made during that period. If those profits cannot 
be proved with reasonable certainty (§ 352), two 
other bases for recovery are possible. One is the 
fair rental value of the property during the period 
of delay. Damages based on fair rental value 
include an element of profit since the fair rental 
value of property depends on what it would 
command on the market and this turns on the 
profit that would be derived from its use. For this 
reason, uncertainty as to profits may result in 
uncertainty in fair rental value. Another possible 
basis for recovery, as a last resort, is the interest 
on the value of the property that has been made 
unproductive by the breach, if that value can be 
shown with reasonable certainty. Although these 
two other bases will ordinarily give a smaller 
recovery than loss in value, it is always open to 
the party in breach to show that this is not so 
and to hold the injured party to a smaller recovery 
based on loss in value to him. 


Illustration: 

1. A contracts with B to construct an outdoor 
drive-in theatre, to be completed by June 1. A does 
not complete the work until September 1. If B can- 
not prove his lost profits with reasonable cer- 
tainty, he can recover damages based on the rental 
value of the theatre property or based on the in- 
terest on the value of the theatre property itself if 
he can prove either of these values with reason- 
able certainty. See Illustration 2 to § 352. 


c. Incomplete or defective performance. If the 
contract is one for construction, including repair 
or similar performance affecting the condition of 
property, and the work is not finished, the injured 
party will usually find it easier to prove what it 
would cost to have the work completed by another 
contractor than to prove the difference between 
the values to him of the finished and the 
unfinished performance. Since the cost to 
complete is usually less than the loss in value to 
him, he is limited by the rule on avoidability to 
damages based on cost to complete. See § 350(1). 
If he has actually had the work completed, 
damages will be based on his expenditures if he 
comes within the rule stated in § 350(2). 

Sometimes, especially if the performance is 
defective as distinguished from incomplete, it 
may not be possible to prove the loss in value to 
the injured party with reasonable certainty. In 
that case he can usually recover damages based 
on the cost to remedy the defects. Even if this 
gives him a recovery somewhat in excess of the 
loss in value to him, it is better that he receive a 
small windfall than that he be under- 
compensated by being limited to the resulting 
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diminution in the market price of his propérty. 

Sometimes, however, such a large part of the 
cost to remedy the defects consists of the cost to 
undo what has been improperly done that the 
cost to remedy the defects will be clearly 
disproportionate to the probable loss in value to 
the injured party. Damages based on the cost to 
remedy the defects would then give the injured 
party a recovery greatly in excess of the loss in 
value to him and result in a substantial windfall. 
Such an award will not be made. It is sometimes 
said that the award would involve *economic 
waste," but this is a misleading expression since 
an injured party will not, even if awarded an 
excessive amount of damages, usually pay to have 
the defects remedied ifto do so will cost him more 
than the resulting increase in value to him. If an 
award based on the cost to remedy the defects 
would clearly be excessive and the injured party 
does not prove the actual loss in value to him, 
damages will be based instead on the difference 
between the market price that the property would 
have had without the defects and the market price 
ofthe property with the defects. This diminution 
in market price is the least possible loss in value 
to the injured party, since he could always sell 
the property on the market even if it had no 
special value to him. 


Illustrations: 

2. A contracts to build a house for B for 
$100,000 but repudiates the contract after doing 
part of the work and having been paid $40,000. 
Other builders will charge B $80,000 to finish the 
house. B's damages include the $80,000 cost to 
complete the work less the $60,000 cost avoided 
or $20,000, together with damages for any loss 
caused by delay. See Illustration 12 to § 347. 


3. A contracts to build a house for B for 
$100,000. When it is completed, the foundations 
crack, leaving part of the building in a dangerous 
condition. To make it safe would require tearing 
down some of the walls and strengthening the 
foundation at a cost of $30,000 and would in- 
crease the market value of the house by $20,000. 
B's damages include the $30,000 cost to remedy 
the defects. 


4. A contracts to build a house for B for 
$100,000 according to specifications that include 
the use of Reading pipe. After completion, B dis- 
covers that A has used Cohoes pipe, an equally 
good brand. To replace the Cohoes pipe with 
Reading pipe would require tearing down part of 
the walls at a cost of over $20,000 and would not 
affect the market price of the house. In an action 
by B against A, A gives no proof of any special 
value that Reading pipe would have to him. B's 
damages do not include the $20,000 cost to rem- 


edy the defects because that cost is clearly dis- 
proportionate to the loss in value to B. B can re- 
cover only nominal damages. 


d. Fortuitous event as condition. In the case 
of a promise conditioned on a fortuitous event 
(see Comment a to 8 379), a breach that occurs 
before the happening ofthe fortuitous event may 
make it impossible to determine whether the 
event would have occurred had there been no 
breach. It would be unfair to the party in breach 
to award damages on the assumption that the 
event would have occurred, but equally unfair to 
the injured party to deny recovery of damages on 
the ground of uncertainty. The injured party has, 
in any case, the remedy of restitution (see 8 373). 
Under the rule stated in Subsection (3) he also 
has the alternative remedy of damages based on 
the value of his conditional contract right at the 
time of breach, or what may be described as the 
value of his “chance of winning.” The value of that 
right must itself be proved with reasonable 
certainty, as it may be if there is a market for such 
rights or if there is a suitable basis for 
determining the probability of the occurrence of 
the event. 

The rule stated in this Subsection is limited to 
aleatory promises and does not apply if the 
promise is conditioned on some event, such as 
return performance by the injured party, that is 
not fortuitous. If, for example, an owner 
repudiates a contract to pay for repairs to be done 
by a contractor and then maintains that the 
contractor could not or would not have done the 
work had he not repudiated, the contractor must 
prove that he could and would have performed. 
If he fails to do this, he has no remedy in damages. 
Heis not entitled to claim damages under the rule 
stated in Subsection (3). 


Illustration: 

5. A offers a $100,000 prize to the owner 
whose horse wins a race at A's track. B accepts by 
entering his horse and paying the registration fee. 
When the race is run, A wrongfully prevents B's 
horse from taking part. Although B cannot prove 
that his horse would have won the race, he can 
prove that it was considered to have one chance 
in four of winning because one fourth of the 
money bet on the race was bet on his horse. B has 
aright to damages of $25,000 based on the value 
of the conditional right to the prize. 
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§ 349. Damages Based On Reliance Interest 
As an alternative to the measure of damages stated in § 347, the injured party 
has a right to damages based on his reliance interest, including expenditures 
made in preparation for performance or in performance, less any loss that 
the party in breach can prove with reasonable certainty the injured party would 
have suffered had the contract been performed. 


Comment: 

a. Reliance interest where profit uncertain. 
Loss in value and cost or other loss avoided are 
key components of contract damages. See § 347. 
If the injured party was to supply services such 
as erecting a building, for example, the difference 
between loss in value of the other party’s 
performance and the cost or other loss avoided 
by the injured party will be equal to the cost of 
the injured party’s expenditures in reliance, up 
to the time of breach, plus the profit that would 
have been made had the contract been fully 
performed. To the extent that “overhead” costs 
are fixed costs, they are not included in the cost 
of expenditures in reliance for this purpose. See 
Illustration 6 to § 347. Under the rule stated in 
this Section, the injured party may, if he chooses, 
ignore the element of profit and recover as 
damages his expenditures in reliance. He may 
choose to do this if he cannot prove his profit with 
reasonable certainty. He may also choose to do 
this in the case of a losing contract, one under 
which he would have had a loss rather than a 
profit. In that case, however, it is open to the party 
in breach to prove the amount of the loss, to the 
extent that he can do so with reasonable certainty 
under the standard stated in § 352, and have it 
subtracted from the injured party’s damages. The 
resulting damages will then be the same as those 
under the rule stated in § 347. If the injured 
party’s expenditures exceed the contract price, it 
is clear that at least to the extent of the excess, 
there would have been a loss. For this reason, 
recovery for expenditures under the rule stated 
in this section may not exceed the full contract 
price. As to the possibility of restitution in such a 
case, see § 373. Often the reliance consists of 
preparation for performance or actual 
performance of the contract, and this is 
sometimes called “essential reliance.” See, for 
example, Illustration 3. It may, however, also 
consist of preparation for collateral transactions 
that a party plans to carry out when the contract 
in question is performed, and this is sometimes 
called “incidental” reliance. See Illustration 4. 


lilustrations: 
1. A gives B a “dealer franchise” to sell A’s 
products in a stated area for one year. In prepa- 


ration for performance, B spends money on ad- 
vertising, hiring sales personnel, and acquiring 
premises that cannot be used for other purposes. 
A then repudiates before performance begins. If 
neither party proves with reasonable certainty 
what profit or loss B would have made if the con- 
tract had been performed, B can recover as dam- 
ages his expenditures in preparation for perfor- 
mance. See Illustration 8 to § 90. 


2. Acontracts with B to stage a series of per- 
formances in B’s theater, each to have 50 per cent 
of the gross receipts. After A has spent $20,000 
in getting ready for the performances, B rents the 
theater to others and repudiates the contract, and 
A stages the performance at another theater. A’s 
expenditures in preparation for performance of 
the contract with B are worth $8,000 to him in 
connection with staging the performances at the 
other theater. If neither party proves with reason- 
able certainty what profit or loss A would have 
made if the contract had been performed, A can 
recover as damages the $12,000 balance of his 
expenditures in preparation for performance. 


3. A contracts to build for B a factory of ex- 
perimental design for $1,000,000. After A has 
spent $250,000 and been paid $150,000 in 
progress payments, B repudiates the contract and 
A stops work. A’s expenditures include materials 
worth $10,000 that he can use on other jobs. If 
neither party proves with reasonable certainty 
what profit or loss A would have made if the con- 
tract had been performed, A can recover as dam- 
ages the $90,000 balance of his expenditures in 
preparation for performance. 


4. Acontracts to sell his retail store to B. Af- 
ter B has spent $100,000 for inventory, A repu- 
diates the contract and B sells the inventory for 
$60,000. If neither party proves with reasonable 
certainty what profit or loss B would have made 
if the contract had been performed, B can recover 
as damages the $40,000 loss that he sustained 
on the sale of the inventory. 


b. Reliance interest in other cases. There are 
other instances in which damages may be based 
on the reliance interest. Under the rules stated 
in 88 87, 89, 90 and 139, if a promise is 
enforceable because it has induced action or 
forbearance, the remedy granted for breach may 
be limited as justice requires. Under these rules, 
relief may be limited to damages measured by the 
extent of the promisee's reliance rather than by 
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the terms of the promise. See Comment e to $ 87, 
Comment d to 8 89, Comment d to 8 90 and 
Comment d to 8 139. Furthermore, even when 
the contract is enforceable because of 


consideration, a court may, under the rule stated 
in 8 353, conclude that the circumstances require 
that damages be limited to losses incurred in 
reliance. See Comment a to 8 353. 


§ 350. Avoidability As A Limitation On Damages 


(1) Except as stated in Subsection (2), damages are not recoverable for loss 
that the injured party could have avoided without undue risk, burden or 


humiliation. 


(2) The injured party is not precluded from recovery by the rule stated in 
Subsection (1) to the extent that he has made reasonable but unsuccessful 


efforts to avoid loss. 


Comment: 

a. Rationale. The rules stated in this Section 
reflect the policy of encouraging the injured party 
to attempt to avoid loss. The rule stated in 
Subsection (1) encourages him to make such 
efforts as he can to avoid loss by barring him from 
recovery for loss that he could have avoided if he 
had done so. See Comment b. The exception 
stated in Subsection (2) protects him if he has 
made actual efforts by allowing him to recover, 
regardless of the rule stated in Subsection (1), if 
his efforts prove to be unsuccessful. See Comment 
h. See also Comment c to 8 347. 

b. Effect of failure to make efforts to mitigate 
damages. As a general rule, a party cannot 
recover damages for loss that he could have 
avoided by reasonable efforts. Once a party has 
reason to know that performance by the other 
party will not be forthcoming, he is ordinarily 
expected to stop his own performance to avoid 
further expenditure. See Illustrations 1, 2, 3 and 
4. Furthermore, he is expected to take such 
affirmative steps as are appropriate in the 
circumstances to avoid loss by making substitute 
arrangements or otherwise. It is sometimes said 
that it is the “duty” of the aggrieved party to 
mitigate damages, but this is misleading because 
he incurs no liability for his failure to act. The 
amount of loss that he could reasonably have 
avoided by stopping performance, making 
substitute arrangements or otherwise is simply 
subtracted from the amount that would otherwise 
have been recoverable as damages. 


Illustrations: 

1. A contracts to build a bridge for B for 
$100,000. B repudiates the contract shortly af- 
ter A has begun work on the bridge, telling A that 
he no longer has need for it. A nevertheless spends 
an additional $10,000 in continuing to perform. 
A's damages for breach of contract do not include 
the $10,000. 


2. A contracts to lease a machine to B and to 
deliver it at B's factory. B repudiates the contract, 
but A nevertheless ships the machine to B, who 
refuses to receive it. A's damages for breach of 
contract do not include the cost of shipment of 
the machine. 


3. A sells oil to B in barrels. B discovers that 
some of the barrels are leaky, in breach of war- 
ranty, but does not transfer the oil to good bar- 
rels that he has available. B's damages for breach 
of contract do not include the loss of the oil that 
could have been saved by transferring the oil to 
the available barrels. 


4. A contracts to sell flour to B. The flour is 
defective, in breach of warranty, as B discovers 
after delivery. B nevertheless uses it to bake bread 
to supply his customers. B's damages for breach 
of contract do not include his loss of business 
caused by delivering inferior bread made from the 
flour. 


c. Substitute transactions. When a party's 
breach consists of a failure to deliver goods or 
furnish services, for example, it is often possible 
for the injured party to secure similar goods or 
services on the market. If a seller of goods 
repudiates, the buyer can often buy similar goods 
elsewhere. See Illustration 5. If an employee quits 
his job, the employer can often find a suitable 
substitute. See Illustration 6. Similarly, when a 
party's breach consists of a failure to receive 
goods or services, for example, it is often possible 
for the aggrieved party to dispose of the goods or 
services on the market. If a buyer of goods 
repudiates, the seller can often sell the goods 
elsewhere. See Illustration 7. If an employer fires 
his employee, the employee can often find a 
suitable job elsewhere. See Illustration 8. In such 
cases as these, the injured party is expected to 
make appropriate efforts to avoid loss by 
arranging a substitute transaction. If he does not 
do so, the amount of loss that he could have 
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avoided by doing so is subtracted in calculating 
his damages. In the case of the sale of goods, this 
principle has inspired the standard formulas 
under which a buyer's or seller's damages are 
based on the difference between the contract 
price and the market price on that market where 
the injured party could have arranged a substitute 
transaction for the purchase or sale of similar 
goods. See Uniform Commercial Code 88 2-708, 
2-713. Similar rules are applied to other contracts, 
such as contracts for the sale of securities, where 
there is a well-established market for the type of 
performance involved, but the principle extends 
to other situations in which a substitute 
transaction can be arranged, even if there is no 
well-established market for the type of 
performance. However, in those other situations, 
the burden is generally put on the party in breach 
to show that a substitute transaction was 
available, as is done in the case in which an 
employee has been fired by his employer. 


Illustrations: 

5. A contracts to sell to B a used machine to 
be delivered at B's factory by June 1 for $10,000. 
A breaks the contract by repudiating it on May 1. 
By appropriate efforts B could buy a similar ma- 
chine from another seller for $11,000 in time to 
be delivered at his factory by June 1, but he does 
not do so and loses a profit of $25,000 that he 
would have made from use of the machine. B's 
damages do not include the loss of the $25,000 
profit, but he can recover $1,000 from A. See 
Uniform Commercial Code 88 2-713(1), 2- 
715(2)(a). 


6. A contracts to supervise the production 
of B’s crop for $10,000, but breaks his contract 
and leaves at the beginning of the season. By ap- 
propriate efforts, B could obtain an equally good 
supervisor for $11,000, but he does not do so and 
the crop is lost. B’s damages for A’s breach of con- 
tract do not include the loss of his crop, but he 
can recover $1,000 from A. 


7. Acontracts to buy from B a used machine 
from B’s factory for $10,000. A breaks the con- 
tract by refusing to receive or pay for the machine. 
By appropriate efforts, B could sell the machine 
to another buyer for $9,000, but he does not do 
so. B’s damages for A’s breach of contract do not 
include the loss of the $10,000 price, but he can 
recover $1,000 from A. See Uniform Commercial 
Code § 2-708(1). 


8. A contracts to employ B for $10,000 to 
supervise the production of A’s crop, but breaks 
his contract by firing B at the beginning of the 
season. By appropriate efforts, B could obtain an 
equally good job as a supervisor at $100 less than 
A had contracted to pay him, but he does not do 


so and remains unemployed. B's damages for A's 
breach of contract do not include his $10,000 loss 
of earnings, but he can recover $100 from A. See 
Illustration 9 to 8 347. 


d. “Lost volume." The mere fact that an injured 
party can make arrangements for the disposition 
of the goods or services that he was to supply 
under the contract does not necessarily mean that 
by doing so he will avoid loss. If he would have 
entered into both transactions but for the breach, 
he has "lost volume" as a result of the breach. See 
Comment f to 8 347. In that case the second 
transaction is not a "substitute" for the first one. 
See Illustrations 9 and 10. 


Illustrations: 

9. A contracts to buy grain from B for 
$100,000, which would give B a net profit of 
$10,000. A breaks the contract by refusing to re- 
ceive or pay for the grain. If B would have made 
the sale to A in addition to other sales, B's efforts 
to make other sales do not affect his damages. B's 
damages for A's breach of contract include his 
$10,000 loss of profit. 


10. A contracts to pay B $20,000 for paving 
A's parking lot, which would give B a net profit of 
$3,000. A breaks the contract by repudiating it 
before B begins work. If B would have made the 
contract with A in addition to other contracts, B's 
efforts to obtain other contracts do not affect his 
damages. B's damages for A's breach of contract 
include his $3,000 loss of profit. 


e. What is a "substitute." Whether an available 
alternative transaction is a suitable substitute 
depends on all the circumstances, including the 
similarity of the performance and the times and 
places that they would be rendered. See 
Illustration 11. If discrepancies between the 
transactions can be adequately compensated for 
in damages, the alternative transaction is 
regarded as a substitute and such damages are 
awarded. See Illustrations 12 and 13. If the party 
in breach offers to perform the contract for a 
different price, this may amount to a suitable 
alternative. See Illustration 14. But this is not the 
case if the offer is conditioned on surrender by 
the injured party of his claim for breach. See 
Illustration 15. 


Illustrations: 

11. The facts being otherwise as stated in Il- 
lustration 8, by appropriate efforts B could only 
obtain a job as a farm laborer at $6,000, but he 
does not do so and remains unemployed. B's dam- 
ages for breach of contract include his $10,000 
loss of earnings. 
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12. The facts being otherwise as stated in Il- 
lustration 5, the other seller will not deliver the 
similar machine to B's factory, and insists that B 
take possession of it two weeks earlier than he 
can install it in his factory, but B can arrange to 
have it stored for two weeks and shipped to his 
factory for $1,500. B's damages do not include the 
loss of the $25,000 profit, but he can recover the 
$1,500 as well as the $1,000 from A. 


13. A contracts to bale hay on B's farm so 
that B can use it later to feed his livestock. A does 
the work so defectively that the hay is worthless. 
B can buy similar hay in bales in Central City, 100 
miles from his farm, for $10,000. The cost to ship 
the bales between Central City and. his farm is 
$1,000. B's damages include the $10,000 mar- 
ket price and the $1,000 cost of shipment. If B 
had intended to ship his bales of hay to Central 
City for sale there, rather than to feed it to his 
livestock, the $1,000 cost of shipment would be 
subtracted from the $10,000 market price as cost 
avoided under 8 347(c). 


14. A contracts to sell to B a used machine 
from A's factory for $10,000. A breaks the con- 
tract by refusing to deliver the machine at that 
price, but offers to sell it to B for $11,000 without 
prejudice to B's right to damages. B refuses to buy 
it at that price and, since he cannot find a similar 
machine elsewhere, loses a profit of $25,000 that 
he would have made from use of the machine. B's 
damages do not include the loss of the $25,000 
profit, but he can recover $1,000 from A. 


15. The facts being otherwise as stated in Il- 
lustration 14, A's offer to sell the machine at 
$11,000 is conditioned on B's surrendering any 
claim that he may have against A for breach of 
contract. B's damages may include the loss of the 
$25,000 profit. 


f. Time for arranging substitute transaction. 
The injured party is expected to arrange a 
substitute transaction within a reasonable time 
after he learns of the breach. He is expected to 
do this even if the breach takes the form of an 
anticipatory repudiation, since under the rule 
stated in Subsection (2) he is then protected 
against the possibility of a change in the market 
before the time for performance. See Comment 
g. The injured party may, however, make 
appropriate efforts to urge the repudiating party 
to perform in spite of his repudiation or to retract 
his repudiation, and these efforts will be taken 
into account in determining what is a reasonable 
time. Although the injured party is expected to 
arrange a substitute transaction without 
unreasonable delay following the anticipatory 
repudiation, the time for performance under the 
substitute transaction will ordinarily be the same 
time as it would have been under the original 
contract. 


Illustrations: 


16. On May 1, A contracts to sell to B a stated 
quantity of grain for $100,000, delivery and pay- 
ment to be made on July 1. On July 1, A breaks 
the contract by refusing to deliver the grain, but 
B does not buy substitute grain on the market on 
that date although he could do so for $110,000. 
On July 10, B buys substitute grain on the mar- 
ket for $120,000. B's damages for A's breach of 
contract do not include the $20,000 above the 
contract price that he paid on July 10, but he can 
recover $10,000 from A. 


17. The facts being otherwise as stated in Il- 
lustration 16, A breaks the contract by repudiat- 
ing it on June 1 and on the same day B tells A that 
he considers the repudiation final. B does not buy 
substitute grain on the market on that date al- 
though he could do so for $105,000 for delivery 
and payment on July 1. B's damages for A's breach 
of contract do not include the $20,000 above the 
contract price that he paid on July 10, but he can 
recover $5,000 from A. 


g. Efforts expected. In some situations, it is 
reasonable for the injured party to rely on 
performance by the other party even after breach. 
This may be true, for example, if the breach is 
accompanied by assurances that performance 
will be forthcoming. In such a situation the 
injured party is not expected to arrange a 
substitute transaction although he may be 
expected to take some steps to avoid loss due to a 
delay in performance. Nor is it reasonable to 
expect him to take steps to avoid loss if those steps 
may cause other serious loss. He need not, for 
example, make other risky contracts, incur 
unreasonable expense or inconvenience or 
disrupt his business. In rare instances the 
appropriate course may be to complete 
performance instead of stopping. Finally the 
aggrieved party is not expected to put himself in 
a position that will involve humiliation, including 
embarrassment or loss of honor and respect. 


Illustrations: 

18. A contracts to build a building for B for 
$100,000. B repudiates the contract shortly be- 
fore A has finished work. Because A has duties to 
subcontractors and will have difficulty in calcu- 
lating his damages, A spends an additional 
$10,000 and completes the building. If stopping 
work would not have been reasonable in the cir- 
cumstances, A can recover the full $100,000, in- 
cluding the $10,000 that he spent after B's repu- 
diation. Compare Illustration 1. 


19. A contracts to supervise the production 
of B's crop for $10,000, but commits a material 
breach of the contract by failing to begin on time. 
By appropriate efforts, B could obtain an equally 
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good supervisor for $1,000 more than he had con- 
tracted to pay A, but he does not do so because A 
assures him that the delay is only temporary. By 
the time that B discovers that A will be unavail- 
able for the entire season, it is too late to hire an- 
other supervisor and the crop is lost. If B’s delay 
in hiring another supervisor was reasonable in the 
circumstances, B’s damages for A’s breach of con- 
tract may include the loss of his crop. 


20. A, a motion picture company, contracts 
to have B star in a musical comedy for $100,000. 
A breaks the contract and engages C, a rival of B, 
to star in the musical comedy, but offers B an 
equally good role under an identical contract as a 
star in another musical comedy for $100,000. 
Because B would be humiliated to work for A af- 
ter A hired a rival in B's place, B refuses to accept 
the offer. If rejection of the offer was reasonable 
in the circumstances, B can recover the full 
$100,000. Compare Illustration 8. 


h. Actual efforts to mitigate damages. 
Sometimes the injured party makes efforts to 
avoid loss but fails to do so. The rule stated in 
Subsection (2) protects the injured party in that 
situation if the efforts were reasonable. If, for 
example, a seller who is to manufacture goods 
for a buyer decides, on repudiation by the buyer, 
"in the exercise of reasonable commercial 
judgment for the purpose of avoiding loss" to 
complete manufacture of the goods, he is 
protected under Uniform Commercial Code 8 2- 
704(2) even if it later appears that he could have 
better avoided loss by stopping manufacture. 
Similarly, if a buyer of goods who decides, on 
repudiation by the seller, to “ “cover’ by making 
in good faith and without unreasonable delay any 
reasonable purchase of or contract to purchase 
goods in substitution for those due from the 
seller," he is protected under Uniform 
Commercial Code § 2-712. See also Uniform 


Commercial Code 8 2-706 for the seller's 
comparable right of resale. The rule stated in 
Subsection (2) reflects the policy underlying these 
Code provisions, one encouraging the injured 
party to make reasonable efforts to avoid loss by 
protecting him even when his efforts fail. To this 
extent, his failure to avoid loss does not have the 
effect stated in Subsection (1). Under the rule 
stated in 8 347, costs incurred in a reasonable but 
unsuccessful effort to avoid loss are recoverable 
as incidental losses. See Comment c to 8 347. 


Illustrations: 

21. A contracts to sell to B a used machine to 
be delivered at A's factory by June 1 for $10,000. 
A breaks the contract by repudiating it on May 1. 
B makes a reasonable purchase of a similar ma- 
chine for $12,000 in time to be delivered at his 
factory by June 1. It later appears that, unknown 
to B, a similar machine could have been found 
for only $11,000. Nevertheless, B can recover 
$2,000 from A. Compare Illustration 5. See Uni- 
form Commercial Code 8 2-712. 


22. A contracts to supervise the production 
of B's crop for $10,000, but breaks his contract 
and leaves at the beginning of the season. B makes 
a reasonable substitute contract with another 
supervisor for $12,000 in time to save his crop. It 
later appears that, unknown to B, a suitable su- 
pervisor could have been found for only $11,000. 
Nevertheless, B can recover $2,000 from A. Com- 
pare Illustration 6. 


23. A pays a premium to B, an insurance 
company, for a policy of fire insurance on his 
house for a period of five years. B later repudi- 
ates the policy and A reasonably gets a similar 
policy from another insurer for the balance of the 
period. A has a right to damages against B based 
on the cost of the new policy. 


$ 351. Unforeseeability And Related Limitations On Damages 
(1) Damages are not recoverable for loss that the party in breach did not have 
reason to foresee as a probable result of the breach when the contract was 


made. 


(2) Loss may be foreseeable as a probable result of a breach because it follows 


from the breach 


(a) in the ordinary course of events, or 


(b) as a result of special circumstances, beyond the ordinary course of events, 
that the party in breach had reason to know. 

(3) A court may limit damages for foreseeable loss by excluding recovery for 
loss of profits, by allowing recovery only for loss incurred in reliance, or 
otherwise if it concludes that in the circumstances justice so requires in order 
to avoid disproportionate compensation. 
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Comment: 

a. Requirement of foreseeability. A 
contracting party is generally expected to take 
account of those risks that are foreseeable at the 
time he makes the contract. He is not, however, 
liable in the event of breach for loss that he did 
not at the time of contracting have reason to 
foresee as a probable result of such a breach. The 
mere circumstance that some loss was 
foreseeable, or even that some loss of the same 
general kind was foreseeable, will not suffice if 
the loss that actually occurred was not 
foreseeable. It is enough, however, that the loss 
was foreseeable as a probable, as distinguished 
from a necessary, result of his breach. 
Furthermore, the party in breach need not have 
made a “tacit agreement” to be liable for the loss. 
Nor must he have had the loss in mind when 
making the contract, for the test is an objective 
one based on what he had reason to foresee. 
There is no requirement of foreseeability with 
respect to the injured party. In spite of these 
qualifications, the requirement of foreseeability 
is a more severe limitation of liability than is the 
requirement of substantial or ^proximate" cause 
in the case of an action in tort or for breach of 
warranty. Compare Restatement, Second, Torts 
8 431; Uniform Commercial Code 8 2-715(2)(b). 
Although the recovery that is precluded by the 
limitation of foreseeability is usually based on the 
expectation interest and takes the form of lost 
profits (see Illustration 1), the limitation may also 
preclude recovery based on the reliance interest 
(see Illustration 2). 


Illustrations: 

1. A, a carrier, contracts with B, a miller, to 
carry B's broken crankshaft to its manufacturer 
for repair. B tells A when they make the contract 
that the crankshaft is part of B's milling machine 
and that it must be sent at once, but not that the 
mili is stopped because B has no replacement. 
Because A delays in carrying the crankshaft, B 
loses profit during an additional period while the 
mill is stopped because of the delay. A is not li- 
able for B's loss of profit. That loss was not fore- 
seeable by A as a probable result of the breach at 
the time the contract was made because A did not 
know that the broken crankshaft was necessary 
for the operation of the mill. 


2. A contracts to sell land to B and to give B 
possession on a stated date. Because A delays a 
short time in giving B possession, B incurs un- 
usual expenses in providing for cattle that he had 
already purchased to stock the land as a ranch. A 
had no reason to know when they made the con- 
tract that B had planned to purchase cattle for this 
purpose. À is not liable for B's expenses in pro- 


viding for the cattle because that loss was not fore- 
seeable by A as a probable result of the breach at 
the time the contract was made. 


b. "General" and "special" damages. Loss that 
results from a breach in the ordinary course of 
events is foreseeable as the probable result of the 
breach. See Uniform Commercial Code 8 2- 
714(1). Such loss is sometimes said to be the 
*natural" result of the breach, in the sense that 
its occurrence accords with the common 
experience of ordinary persons. For example, a 
seller of a commodity to a wholesaler usually has 
reason to foresee that his failure to deliver the 
commodity as agreed will probably cause the 
wholesaler to lose a reasonable profit on it. See 
Illustrations 3 and 4. Similarly, a seller of a 
machine to a manufacturer usually has reason to 
foresee that his delay in delivering the machine 
as agreed will probably cause the manufacturer 
to lose a reasonable profit from its use, although 
courts have been somewhat more cautious in 
allowing the manufacturer recovery for loss of 
such profits than in allowing a middleman 
recovery for loss of profits on an intended resale. 
See Illustration 5. The damages recoverable for 
such loss that results in the ordinary course of 
events are sometimes called “general” damages. 

If loss results other than in the ordinary course 
of events, there can be no recovery for it unless it 
was foreseeable by the party in breach because 
of special circumstances that he had reason to 
know when he made the contract. See Uniform 
Commercial Code 8 2-715(2)(a). For example, a 
seller who fails to deliver a commodity to a 
wholesaler is not liable for the wholesaler's loss 
of profit to the extent that it is extraordinary nor 
for his loss due to unusual terms in his resale 
contracts unless the seller had reason to know of 
these special circumstances. See Illustration 6. 
Similarly, a seller who delays in delivering a 
machine to a manufacturer is not liable for the 
manufacturer's loss of profit to the extent that it 
results from an intended use that was abnormal 
unless the seller had reason to know ofthis special 
circumstance. See Illustration 7. In the case of a 
written agreement, foreseeability is sometimes 
established by the use of recitals in the agreement 
itself. The parol evidence rule (8 213) does not, 
however, preclude the use of negotiations prior 
to the making of the contract to show for this 
purpose circumstances that were then known to 
a party. The damages recoverable for loss that 
results other than in the ordinary course of events 
are sometimes called “special” or “consequential” 
damages. These terms are often misleading, 
however, and it is not necessary to distinguish 
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between “general” and "special" or 
“consequential” damages for the purpose of the 
rule stated in this Section. 


Illustrations: 

3. A and B make a written contract under 
which A is to recondition by a stated date a used 
machine owned by B so that it will be suitable for 
sale by B to C. A knows when they make the con- 
tract that B has contracted to sell the machine to 
C but knows nothing of the terms of B's contract 
with C. Because A delays in returning the machine 
to B, B is unable to sell it to C and loses the profit 
that he would have made on that sale. B's loss of 
reasonable profit was foreseeable by A as a prob- 
able result of the breach at the time the contract 
was made. 


4. A, a manufacturer of machines, contracts 
to make B his exclusive selling agent in a speci- 
fied area for the period of a year. Because A fails 
to deliver any machines, B loses the profit on con- 
tracts that he would have made for their resale. 
B's loss of reasonable profit was foreseeable by A 
as a probable result of the breach at the time the 
contract was made. 


5. A and B make a contract under which A is 
to recondition by a stated date a used machine 
owned by B so that it will be suitable for use in 
B's canning factory. A knows that the machine 
must be reconditioned by that date if B's factory 
is to operate at full capacity during the canning 
season, but nothing is said of this in the written 
contract. Because A delays in returning the ma- 
chine to B, B loses its use for the entire canning 
season and loses the profit that he would have 
made had his factory operated at full capacity. B's 
loss of reasonable profit was foreseeable by A as 
a probable result of the breach at the time the 
contract was made. 


6. The facts being otherwise as stated in Il- 
lustration 3, the profit that B would have made 
under his contract with A was extraordinarily 
large because C promised to pay an exceptionally 
high price as a result of a special need for the 
machine of which A was unaware. A is not liable 
for B's loss of profit to the extent that it exceeds 
what would ordinarily result from such a contract. 
To that extent the loss was not foreseeable by A 
as a probable result of the breach at the time the 
contract was made. 


7. The facts being otherwise as stated in Il- 
lustration 5, the profit that B would have made 
from the use of the machine was unusually large 
because of an abnormal use to which he planned 
to put it of which A was unaware. A is not liable 
for B's loss of profit to the extent that it exceeds 
what would ordinarily result from the use of such 
a machine. To that extent the loss was not fore- 
seeable by A at the time the contract was made as 
a probable result of the breach. 


c. Litigation or settlement caused by breach. 
Sometimes a breach of contract results in claims 
by third persons against the injured party. The 
party in breach is liable for the amount of any 
judgment against the injured party together with 
his reasonable expenditures in the litigation, if 
the party in breach had reason to foresee such 
expenditures as the probable result of his breach 
atthetime he made the contract. See Illustrations 
8, 10, 11 and 12. This is so even if the judgment in 
the litigation is based on a liquidated damage 
clause in the injured party’s contract with the 
third party. See Illustration 8. A failure to notify 
the party in breach in advance of the litigation 
may prevent the result of the litigation from being 
conclusive as to him. But to the extent that the 
injured party’s loss resulting from litigation is 
reasonable, the fact that the party in breach was 
not notified does not prevent the inclusion of that 
loss in the damages assessed against him. In 
furtherance of the policy favoring private 
settlement of disputes, the injured party is also 
allowed to recover the reasonable amount of any 
settlement made to avoid litigation, together with 
the costs of settlement. See Illustration 9. 


illustrations: 

8. The facts being otherwise as stated in Il- 
lustration 3, B not only loses the profit that he 
would have made on sale of the machine to C, but 
is held liable for damages in an action brought by 
C for breach of contract. The damages paid to C 
and B's reasonable expenses in defending the ac- 
tion were also foreseeable by A as a probable re- 
sult of the breach at the time he made the con- 
tract with B. The result is the same even though 
they were based on a liquidated damage clause in 
the contract between B and C if A knew of the 
clause or if the use of such a clause in the con- 
tract between B and C was foreseeable by A at the 
time he made the contract with B. 


9. The facts being otherwise as stated in Il- 
lustration 3, B not only loses the profit that he 
would have made on sale of the machine to C, but 
settles with C by paying C a reasonable sum of 
money to avoid litigation. The amount of the 
settlement paid to C and B's reasonable expenses 
in settling were also foreseeable by A at the time 
he made the contract with B as a probable result 
of the breach. 


10. A contracts to supply B with machinery 
for unloading cargo. A, in breach of contract, fur- 
nishes defective machinery, and C, an employee 
of B, is injured. C sues B and gets a judgment, 
which B pays. The amount of the judgment and 
B's reasonable expenditures in defending the ac- 
tion were foreseeable by A at the time the con- 
tract was made as a probable result of the breach. 
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11. A contracts to procure a right of way for 
B, for a railroad. Because A, in breach of contract, 
fails to do this, B has to acquire the right of way 
by condemnation proceedings. B’s reasonable 
expenditures in those proceedings were foresee- 
able by A at the time the contract was made as a 
probable result of the breach. 


12. A leases land to B with a covenant for 
quiet enjoyment. C brings an action of ejectment 
against B and gets judgment. B’s reasonable ex- 
penditures in defending the action were foresee- 
able by A as the probable result of the breach at 
the time the contract was made. 


d. Unavailability of substitute. If several 
circumstances have contributed to cause a loss, 
the party in breach is not liable for it unless he 
had reason to foresee all of them. Sometimes a 
loss would not have occurred if the injured party 
had been able to make substitute arrangements 
after breach, as, for example, by “cover” through 
purchase of substitute goods in the case of a buyer 
of goods (see Uniform Commercial Code § 2-712). 
If the inability of the injured party to make such 
arrangements was foreseeable by the party in 
breach at the time he made the contract, the 
resulting loss was foreseeable. See Illustration 13. 
On the impact of this principle on contracts to 
lend money, see Comment e. 


Illustration: 

13. A contracts with B, a farmer, to lease B a 
machine to be used harvesting B's crop, delivery 
to be made on July 30. A knows when he makes 
the contract that B's crop will be ready on that 
date and that B cannot obtain another machine 
elsewhere, Because A delays delivery until August 
10, B's crop is damaged and he loses profit. B's 
loss of profit was foreseeable by A at the time the 
contract was made as a probable result of the 
breach. 


e. Breach of contract to lend money. The 
limitation of foreseeability is often applied in 
actions for damages for breach of contracts to 
lend money. Because credit is so widely available, 
a lender often has no reason to foresee at the time 
the contract is made that the borrower will be 
unable to make substitute arrangements in the 
event of breach. See Comment d. In most cases, 
then, the lender's liability will be limited to the 
relatively small additional amount that it would 
ordinarily cost to get a similar loan from another 
lender. However, in the less common situation 
in which the lender has reason to foresee that the 
borrower will be unable to borrow elsewhere or 
will be delayed in borrowing elsewhere, the lender 
may be liable for much heavier damages based 
on the borrower's inability to take advantage of a 


specific opportunity (see Illustration 14), his 
having to postpone or abandon a profitable 
project (see Illustration 15), or his forfeiture of 
security for failure to make prompt payment (see 
Illustration 16). 


Illustrations: 

14. A contracts to lend B $100,000 for one 
year at eight percent interest for the stated pur- 
pose of buying a specific lot of goods for resale. B 
can resell the goods at a $20,000 profit. A delays 
in making the loan, and although B can borrow 
money on the market at ten percent interest, he 
is unable to do so in time and loses the opportu- 
nity to buy the goods. Unless A had reason to fore- 
see at the time that he made the contract that such 
a delay in making the loan would probably cause 
B to lose the opportunity, B can only recover dam- 
ages based on two percent of the amount of the 
loan. 


15. A contracts to lend $1,000,000 to B for 
the stated purpose of enabling B to build a build- 
ing and takes property of B as security. After con- 
struction is begun, A refuses to make the loan or 
release the security. Because B lacks further se- 
curity, he is unable to complete the building, 
which becomes a total loss. B's loss incurred in 
partial construction of the building was foresee- 
able by A at the time of the contract as a probable 
result of the breach. 


16. A, who holds B's land as security for a 
loan, contracts to lend B a sum of money suffi- 
cient to pay off other liens on the land at the cur- 
rent rate of interest. A repudiates and informs B 
in time to obtain money elsewhere on the mar- 
ket, but B is unable to do so. The liens are fore- 
closed and the land sold at a loss. Unless A knew 
when he made the contract that B would prob- 
ably be unable to borrow the money elsewhere, 
B's loss on the foreclosure sale was not foresee- 
able as a probable result of A's breach. 


f. Other limitations on damages. It is not 
always in the interest of justice to require the 
party in breach to pay damages for all of the 
foreseeable loss that he has caused. There are 
unusual instances in which it appears from the 
circumstances either that the parties assumed 
that one of them would not bear the risk of a 
particular loss or that, although there was no such 
assumption, it would be unjust to put the risk on 
that party. One such circumstance is an extreme 
disproportion between the loss and the price 
charged by the party whose liability for that loss 
is in question. The fact that the price is relatively 
small suggests that it was not intended to cover 
the risk of such liability. Another such 
circumstance is an informality of dealing, . 
including the absence of a detailed written 
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contract, which indicates that there was no 
careful attempt to allocate all of the risks. The 
fact that the parties did not attempt to delineate 
with precision all of the risks justifies a court in 
attempting to allocate them fairly. The limitations 
dealt with in this Section are more likely to be 
imposed in connection with contracts that do not 
arise in a commercial setting. Typical examples 
of limitations imposed on damages under this 
discretionary power involve the denial of recovery 
for loss of profits and the restriction of damages 
to loss incurred in reliance on the contract. 
Sometimes these limits are covertly imposed, by 
means of an especially demanding requirement 
of foreseeability or of certainty. The rule stated 
in this Section recognizes that what is done in 
such cases is the imposition of a limitation in the 
interests of justice. 


illustrations: 

17. A, a private trucker, contracts with B to 
deliver to B’s factory a machine that has just been 
repaired and without which B’s factory, as A 
knows, cannot reopen. Delivery is delayed be- 
cause A’s truck breaks down. In an action by B 
against A for breach of contract the court may, 
after taking into consideration such factors as the 
absence of an elaborate written contract and the 
extreme disproportion between B’s loss of profits 


during the delay and the price of the trucker’s ser- 
vices, exclude recovery for loss of profits. 


18. A, a retail hardware dealer, contracts to 
sell B an inexpensive lighting attachment, which, 
as A knows, B needs in order to use his tractor at 
night on his farm. A is delayed in obtaining the 
attachment and, since no substitute is available, 
B is unable to use the tractor at night during the 
delay. In an action by B against A for breach of 
contract, the court may, after taking into consid- 
eration such factors as the absence of an elabo- 
rate written contract and the extreme dispropor- 
tion between B’s loss of profits during the delay 
and the price of the attachment, exclude recovery 
for loss of profits. 


19. A, a plastic surgeon, makes a contract 
with B, a professional entertainer, to perform 
plastic surgery on her face in order to improve 
her appearance. The result of the surgery is, how- 
ever, to disfigure her face and to require a second 
operation. In an action by B against A for breach 
of contract, the court may limit damages by al- 
lowing recovery only for loss incurred by B in re- 
liance on the contract, including the fees paid by 
B and expenses for hospitalization, nursing care 
and medicine for both operations, together with 
any damages for the worsening of B’s appearance 
if these can be proved with reasonable certainty, 
but not including any loss resulting from the fail- 
ure to improve her appearance. 


§ 352. Uncertainty As A Limitation On Damages 
Damages are not recoverable for loss beyond an amount that the evidence 
permits to be established with reasonable certainty. 


Comment: 

a. Requirement of certainty. A party cannot 
recover damages for breach of a contract for loss 
beyond the amount that the evidence permits to 
be established with reasonable certainty. See 
Illustration 1. Courts have traditionally required 
greater certainty in the proof of damages for 
breach of a contract than in the proof of damages 
for a tort. The requirement does not mean, 
however, that the injured party is barred from 
recovery unless he establishes the total amount 
of his loss. It merely excludes those elements of 
loss that cannot be proved with reasonable 
certainty. The main impact of the requirement 
of certainty comes in connection with recovery 
for lost profits. Although the requirement of 
certainty is distinct from that of foreseeability (8 
351), its impact is similar in this respect. Although 
the requirement applies to damages based on the 
reliance as well as the expectation interest, there 
is usually little difficulty in proving the amount 


that the injured party has actually spent in 
reliance on the contract, even if it is impossible 
to prove the amount of profit that he would have 
made. In such a case, he can recover his loss based 
on his reliance interest instead of on his 
expectation interest. See 8 349 and Illustrations 
1,2and 3. 

Doubts are generally resolved against the party 
in breach. A party who has, by his breach, forced 
the injured party to seek compensation in 
damages should not be allowed to profit from his 
breach where it is established that a significant 
loss has occurred. A court may take into account 
all the circumstances of the breach, including 
willfulness, in deciding whether to require a lesser 
degree of certainty, giving greater discretion to 
the trier of the facts. Damages need not be 
calculable with mathematical accuracy and are 
often at best approximate. See Comment 1 to 
Uniform Commercial Code 8 1-106. This is 
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especially true for items such as loss of good will 
as to which great precision cannot be expected. 
See Illustration 4. Furthermore, increasing 
receptiveness on the part of courts to proof by 
sophisticated economic and financial data and by 
expert opinion has made it easier to meet the 
requirement of certainty. 


Illustrations: 

1. A contracts to publish a novel that B has 
written. A repudiates the contract and B is un- 
able to get his novel published elsewhere. If the 
evidence does not permit B’s loss of royalties and 
of reputation to be estimated with reasonable cer- 
tainty, he cannot recover damages for that loss, 
although he can recover nominal damages. See 
Illustration 1 to 8 347. 


2. A contracts to sell B a tract of land on 
which B plans to build an outdoor drive-in the- 
atre. A breaks the contract by selling the land to 
C, and B is unable to build the theatre. If, because 
ofthe speculative nature of the new enterprise the 
evidence does not permit B's loss of profits to be 
estimated with reasonable certainty, his recovery 
will be limited to expenses incurred in reliance 
or, if none can be proved with reasonable cer- 
tainty, to nominal damages. 


3. A and B make a contract under which A is 
to construct a building of radical new design for 
B for $5,000,000. After A has spent $3,000,000 
in reliance, B repudiates the contract and orders 
A off the site. If the evidence does not permit A's 
lost profits to be estimated with reasonable cer- 
tainty, he can recover the $3,000,000 that he has 
spent in reliance. He must, however, then prove 
that amount with reasonable certainty. 


4. A, a manufacturer, makes a contract with 
B, a wholesaler, to sell B a quantity of plastic. B 
resells the plastic to dealers. The plastic is dis- 
covered to be defective and B has many com- 
plaints from dealers, some of which refuse to place 
further orders with him. B can recover the loss of 
good will if his loss can be estimated with rea- 
sonable certainty by such evidence as his busi- 
ness records before and after the transaction and 
the testimony of his salespersons and that of deal- 
ers. 


b. Proof of profits. The difficulty of proving 
lost profits varies greatly with the nature of the 
transaction. If, for example, it is the seller who 
claims lost profit on the ground that the buyer's 
breach has caused him to lose a sale, proof of lost 
profit will ordinarily not be difficult. If, however, 
it is the buyer who claims lost profit on the ground 
that the seller's breach has caused him loss in 
other transactions, the task of proof is harder. 
Furthermore, if the transaction is more complex 
and extends into the future, as where the seller 


agrees to furnish all of the buyer's requirements 
over a period of years, proof of the loss of profits 
caused by the seller's breach is more difficult. If 
the breach prevents the injured party from 
carrying on a well-established business, the 
resulting loss of profits can often be proved with 
sufficient certainty. Evidence of past performance 
will form the basis for a reasonable prediction as 
to the future. See Illustration 5. However, if the 
business is a new one or if it is a speculative one 
that is subject to great fluctuations in volume, 
costs or prices, proof will be more difficult. 
Nevertheless, damages may be established with 
reasonable certainty with the aid of expert 
testimony, economic and financial data, market 
surveys and analyses, business records of similar 
enterprises, and the like. See Illustration 6. Under 
a contract of exclusive agency for the sale of goods 
on commission, the agent can often prove with 
sufficient certainty the profits that he would have 
made had he not been discharged. Proof of the 
sales made by the agent in the agreed territory 
before the breach, or of the sales made there by 
the principal after the breach, may permit a 
reasonably accurate estimate of the agent's loss 
of commissions. However, if the agency is not an 
exclusive one, so that the agent's ability to 
withstand competition is in question, such a 
showing will be more difficult, although the 
agent's past record may give a sufficient basis for 
judging this. See Illustration 7. 


Illustrations: 

5. A contracts with B to remodel B's existing 
outdoor drive-in theatre, work to be completed 
on June 1. A does not complete the work until 
September 1. B can use records of the theatre's 
prior and subsequent operation, along with other 
evidence, to prove his lost profits with reasonable 
certainty. 


6. A contracts with B to construct a new out- 
door drive-in theatre, to be completed on June 1. 
A does not complete the theatre until September 
1. Even though the business is a new rather than 
an established one, B may be able to prove his 
lost profits with reasonable certainty. B can use 
records of the theatre's subsequent operation and 
of the operation of similar theatres in the same 
locality, along with other evidence including mar- 
ket surveys and expert testimony, in attempting 
to do this. 


7. À contracts with B to make B his exclusive 
agent for the sale of machine tools in a specified 
territory and to supply him with machine tools at 
stated prices. After B has begun to act as A's agent, 
A repudiates the agreement and replaces him with - 
C. B can use evidence as to sales and profits made 
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by him before the repudiation and made by C af- 
ter the repudiation in attempting to prove his lost 
profits with reasonable certainty. It would be 
more difficult, although not necessarily impos- 
sible, for B to succeed in this attempt if his agency 
were not exclusive. 


c. Alternative remedies. The necessity of 
proving damages can be avoided if another 
remedy, such as a decree of specific performance 
or an injunction, is granted instead of damages. 
Although the availability of such a remedy does 
not preclude an award of damages as an 
alternative, it may justify a court in requiring 
greater certainty of proof if damages are to be 
awarded. See Illustration 8. 


§ 353. Loss Due To Emotional Disturbance 


Illustration: 

8. A, a steel manufacturer, and B, a dealer 
in scrap steel, contract for the sale by A to B of all 
of A's output of scrap steel for five years at a price 
fixed in terms of the market price. B's profit will 
depend largely on the amount of A's output and 
the cost of transporting the scrap to B's purchas- 
ers. À repudiates the contract at the end of one 
year. Whether B can recover damages based on 
lost profits over the remaining four years will de- 
pend on whether he can prove A's output and the 
transportation costs with reasonable certainty. If 
he can do so for part of the remaining four years, 
he can recover damages based on lost profits for 
that period. The availability of the remedy of spe- 
cific performance is a factor that will influence a 
court in requiring greater certainty. 


Recovery for emotional disturbance will be excluded unless the breach also 
caused bodily harm or the contract or the breach is of such a kind that serious 
emotional disturbance was a particularly likely result. 


Comment: 

a. Emotional disturbance. Damages for 
emotional disturbance are not ordinarily allowed. 
Even if they are foreseeable, they are often 
particularly difficult to establish and to measure. 
There are, however, two exceptional situations 
where such damages are recoverable. In the first, 
the disturbance accompanies a bodily injury. In 
such cases the action may nearly always be 
regarded as one in tort, although most 
jurisdictions do not require the plaintiff to specify 
the nature of the wrong on which his action is 
based and award damages without classifying the 
wrong. See Restatement, Second, Torts 88 436, 
905. In the second exceptional situation, the 
contract or the breach is of such a kind that 
serious emotional disturbance was a particularly 
likely result. Common examples are contracts of 
carriers and innkeepers with passengers and 
guests, contracts for the carriage or proper 
disposition of dead bodies, and contracts for the 
delivery of messages concerning death. Breach 
of such a contract is particularly likely to cause 
serious emotional disturbance. Breach of other 
types of contracts, resulting for example in 
sudden impoverishment or bankruptcy, may by 
chance cause even more severe emotional 
disturbance, but, if the contract is not one where 
this was a particularly likely risk, there is no 
recovery for such disturbance. 
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Illustrations: 

1. A contracts to construct a house for B. A 
knows when the contract is made that B is in deli- 
cate health and that proper completion of the 
work is of great importance to him. Because of 
delays and departures from specifications, B suf- 
fers nervousness and emotional distress. In an 
action by B against A for breach of contract, the 
element of emotional disturbance will not be in- 
cluded as loss for which damages may be 
awarded. 


2. A, a hotel keeper, wrongfully ejects B, a 
guest, in breach of contract. In doing so, A uses 
foul language and accuses B of immorality, but 
commits no assault. In an action by B against A 
for breach of contract, the element of B's emo- 
tional disturbance will be included as loss for 
which damages may be awarded. 


3. A makes a contract with B to conduct the 
funeral for B's husband and to provide a suitable 
casket and vault for his burial. Shortly thereaf- 
ter, B discovers that, because A knowingly failed 
to provide a vault with a suitable lock, water has 
entered it and reinterment is necessary. B suffers 
shock, anguish and illness as a result. In an ac- 
tion by B against A for breach of contract, the el- 
ement of emotional disturbance will be included 
as loss for which damages may be awarded. 


4. The facts being as stated in Illustration 19 
to § 351, the element of emotional disturbance 
resulting from the additional operation will be 
included as loss for which damages may be 
awarded. 
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(1) If the breach consists of a failure to pay a definite sum in money or to render 
a performance with fixed or ascertainable monetary value, interest is 
recoverable from the time for performance on the amount due less all 
deductions to which the party in breach is entitled. á 
(2) In any other case, such interest may be allowed as justice requires on the 
amount that would have been just compensation had it been paid when 


performance was due. 


Comment: 

a. Scope. This Section deals with an injured 
party’s right to interest as damages in 
compensation for the deprivation of a promised 
performance. Had the performance been 
rendered when it was due, the injured party 
would have been able to make use of it. Interest 
is a standardized form of compensation to the 
injured party for the loss of that use, in the 
absence of agreement to the contrary. It is 
payable without compounding at the rate, 
commonly called the “legal rate,” fixed by statute 
for this purpose. 

This Section does not deal with the injured 
party’s right to interest to compensate him for 
expenditures occasioned by the breach. If, 
following an anticipatory repudiation, he loses 
the use of money through making reasonable 
substitute arrangements, he is entitled to interest 
as incidental damages under the rule stated in § 
347. Nor does this Section deal with the injured 
party's right to interest under the terms of the 
contract. If the parties have agreed on the 
payment of interest, it is payable not as damages 
but pursuant to a contract duty that is enforceable 
as is any other such duty, subject to legal 
restrictions on the rate of interest. Nor does this 
Section deal with interest on a judgment once 
rendered. 

b. Performance must be due. Interest is not 
payable as damages for non-performance until 
performance is due. If there is a period of time 
before performance is due, such as a definite or 
indefinite period of credit, interest does not begin 
to run until the period is over. If the performance 
is to be rendered on demand, interest does not 
begin to run until a demand is made, even though 
an action might be maintained without a 
demand. See Illustration 3 to § 226. If the action 
itself is considered to be the required demand, 
interest begins to run from the time the action is 
brought. If the performance is subject to the 
occurrence of an event as a condition, interest 
does not begin to run until that condition occurs 
or is excused. 

c. Where amount due is sufficiently definite. 


Under the rule stated in Subsection (1), a party is 
not chargeable with interest on a sum unless its 
amount is fixed by the contract or he could have 
determined its amount with reasonable certainty 
so that he could have made a proper tender. 
Unless otherwise agreed, interest is always 
recoverable for the non-payment of money once 
payment has become due and there has been a 
breach. This rule applies to debts due for money 
lent, goods sold or services performed, including 
installments due on a construction contract. The 
fact that the breach has spared some expense that 
is uncertain in amount does not prevent the 
recovery of interest. The sum due is sufficiently 
definite if it is ascertainable from the terms of 
the contract, as where the contract fixes a price 
per unit of performance, even though the number 
of units performed must be proved and is subject 
to dispute. The same is true, even if the contract 
does not of itself create a money debt, if it fixes a 
money equivalent of the performance. It is also 
true, even if the contract does not fix a money 
equivalent of the performance, if such an 
equivalent can be determined from established 
market prices. The fact that the extent of the 
performance rendered and the existence of the 
market price must be proved by evidence 
extrinsic to the contract does not prevent the 
application of these rules. 


Illustrations: 

1. A lends B $10,000 to be repaid in 30 days 
without interest. B fails to pay the debt. A sues B 
and recovers $10,000. A is also entitled to simple 
interest on the $10,000 at the legal rate from the 
date of maturity. 


2. A contracts to sell B goods for $10,000 on 
30 days credit, nothing being said as to interest. 
A delivers the goods but B fails to pay for them at 
the end of 30 days. A sues B and recovers $10,000. 
Ais also entitled to simple interest on the $10,000 
at the legal rate from the expiration of the credit 
period. 


3. A contracts to sell B all the berries to be 
grown on A's farm during one year for $5 a quart. - 
A delivers 2,000 quarts. No part of the price is 
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paid. B wrongly claims that only 1,000 quarts 
were delivered and that they were all paid for 
when received. A sues B and recovers $10,000. A 
is also entitled to simple interest on the $10,000 
at the legal rate from the date when payment was 
due. 


4. A contracts to sell machinery to B for 
$10,000, the price to be paid by B in wheat at the 
market price on July 1. A delivers the machinery 
but B fails to deliver the wheat. A sues B and re- 
covers $10,000. A is also entitled to simple inter- 
est on the $10,000 at the legal rate from July 1. 
The result would be the same if the price were not 
expressed in dollars but in terms of 1,000 bush- 
els of wheat to be delivered on July 1 and the 
market price on that day was $10 a bushel. 


5. On February 1 A makes a contract to sell a 
ship to B for $10,000,000, payment and delivery 
to be October 1. On September 1, B repudiates the 
contract and A promptly makes a reasonable con- 
tract to resell the ship for $8,000,000, payment 
and delivery to take place on October 1. A sues B 
and recovers $2,000,000. A is entitled to simple 
interest on the $2,000,000 at the legal rate from 
October 1. 


6. A contracts to cut and deliver to B 1 mil- 
lion feet of lumber from trees on B’s land. Deliv- 
ery is to be by June 1 and the price is $100 per 
thousand feet payable on delivery. After A has 
spent $30,000 in cutting the timber, but before 
he has delivered any of it, B repudiates the con- 
tract. As a result of his expenditure, A has $1,000 
worth of materials left over that he can use on 
other contracts. It would have cost A an additional 
$60,000 to cut and deliver all of the timber. A 
sues B and recovers $39,000. See 8 347. A is en- 
titled to simple interest on the $39,000 at the le- 
gal rate from June 1. 


7. A contracts to work for B at a weekly sal- 
ary of $2,000. B wrongfully discharges A ten 
weeks before the contract ends and refuses to pay 
A anything for the four weeks preceding the dis- 
charge. By reasonable efforts, A can find similar 
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work paying $1,500 a week for the last ten weeks. 
A sues B and recovers $2,000 for each ofthe first 
four weeks and $500 for each of the last ten, or 
$13,000. A is entitled to simple interest on each 
installment at the legal rate from the date that it 
was payable. 


d. Discretionary in other cases. Damages for 
breach of contract include not only the value of 
the promised performance but also compensation 
for consequential loss. The amount to be awarded 
for such loss is often very difficult to estimate in 
advance of trial and cannot be determined by the 
party in breach with sufficient certainty to enable 
him to make a proper tender. In such cases, the 
award of interest is left to judicial discretion, 
under the rule stated in Subsection (2), in the 
light of all the circumstances, including any 
deficiencies in the performance of the injured 
party and any unreasonableness in the demands 
made by him. 


Illustrations: 

8. A sells seed to B, warranting that it is 
Bristol cabbage seed. It is an inferior type of cab- 
bage seed instead, and B suffers a loss of profit. B 
sues A and recovers $10,000, the difference be- 
tween the value to B of a crop of Bristol cabbage 
and the crop actually grown. That amount was 
not, however, sufficiently definite to give B a right 
to interest on it. The allowance of interest is in 
the discretion of the court. 


9. A contracts to build a bungalow for B for 
$30,000. After completion but before B has paid 
the final $6,000, B occupies the bungalow but 
refuses to pay the balance because the workman- 
ship and materials are unsatisfactory. A sues B 
and recovers only $4,000 on the ground that B's 
claim entitles him to compensation in the amount 
of $2,000. The sum of $4,000 was not sufficiently 
definite to give A a right to interest on it. The al- 
lowance of interest is within the discretion of the 
court. The fact that A was himself in breach will 
be considered. 


Punitive damages are not recoverable for a breach of contract unless the 
conduct constituting the breach is also a tort for which punitive damages are 


recoverable. 


Comment: 
a. Compensation not punishment. The 


purposes of awarding contract damages is to 
compensate the injured party. See Introductory 
Note to this Chapter. For this reason, courts in 
contract cases do not award damages to punish 
the party in breach or to serve as an example to 


others unless the conduct constituting the breach 
is also a tort for which punitive damages are 
recoverable. Courts are sometimes urged to 
award punitive damages when, after a 
particularly aggravated breach, the injured party 
has difficulty in proving all of the loss that he has 
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suffered. In such cases the willfulness of the 
breach may be taken into account in applying the 
requirement that damages be proved with 
reasonable certainty (Comment a to 8 352); but 
the purpose of awarding damages is still 
compensation and not punishment, and punitive 
damages are not appropriate. In exceptional 
instances, departures have been made from this 
general policy. A number of states have enacted 
statutes that vary the rule stated in this Section, 
notably in situations involving consumer 
transactions or arising under insurance policies. 


Illustrations: 

1. Ais employed as a school teacher by B. In 
breach of contract and without notice B dis- 
charges A by excluding him from the school build- 
ing and by stating in the presence of the pupils 
that he is discharged. Regardless of B's motive in 
discharging A, A cannot recover punitive damages 
from B. A can recover compensatory damages 
under the rule stated in 8 347, including any dam- 
ages for emotional disturbance that are allowable 
under the rule stated in 8 353. 


2. A and B, who are neighbors, make a con- 
tract under which A promises to supply water to 
B from A's well for ten years in return for B's 
promise to make monthly payments and share the 
cost of repairs. After several years, the relation- 
ship between A and B deteriorates and A, in 
breach of contract and to spite B, shuts off the 
water periodically. B cannot recover punitive 
damages from A. B can recover compensation 
damages under the rule stated in 8 347 if he can 
prove them with reasonable certainty (8 352), and 
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the court may take into account the willfulness of 
A's breach in applying that requirement. See 
Comment a to § 352. 


b. Exception for tort. In some instances the 
breach of contract is also a tort, as may be the 
case for a breach of duty by a public utility. Under 
modern rules of procedure, the complaint may 
not show whether the plaintiff intends his case 
to be regarded as one in contract or one in tort. 
The rule stated in this Section does not preclude 
an award of punitive damages in such a case if 
such an award would be proper under the law of 
torts. See Restatement, Second, Torts § 908. The 
term “tort” in the rule stated in this Section is 
elastic, and the effect of the general expansion of 
tort liability to protect additional interests is to 
make punitive damages somewhat more widely 
available for breach of contract as well. Some 
courts have gone rather far in this direction. 


Illustrations: 

3. A, a telephone company, contracts with B 
to render uninterrupted service. A, tortiously as 
well as in breach of contract, fails to maintain 
service at night and B is unable to telephone a 
doctor for his sick child. B’s right to recover pu- 
nitive damages is governed by Restatement, Sec- 
ond, Torts § 908. 


4. A borrows money from B, pledging jew- 
elry as security for the loan. B, tortiously as well 
as in breach of contract, sells the jewelry to a good 
faith purchaser for value. A’s right to recover pu- 
nitive damages is governed by Restatement, Sec- 
ond, Torts § 908. 


§ 356. Liquidated Damages And Penalties 
(1) Damages for breach by either party may be liquidated in the agreement but 
only at an amount that is reasonable in the light of the anticipated or actual 
loss caused by the breach and the difficulties of proof of loss. A term fixing 
unreasonably large liquidated damages is unenforceable on grounds of public 


policy as a penalty. 


(2) A term in a bond providing for an amount of money as a penalty for non- 
occurrence of the condition of the bond is unenforceable on grounds of public 
policy to the extent that the amount exceeds the loss caused by such non- 


occurrence. 


Comment: 

a. Liquidated damages or penalty. The parties 
to a contract may effectively provide in advance 
the damages that are to be payable in the event 
of breach as long as the provision does not 
disregard the principle of compensation. The 
enforcement of such provisions for liquidated 
damages saves the time of courts, juries, parties 
and witnesses and reduces the expense of 
litigation. This is especially important if the 


amount in controversy is small. However, the 
parties to a contract are not free to provide a 
penalty for its breach. The central objective 
behind the system of contract remedies is 
compensatory, not punitive. Punishment of a 
promisor for having broken his promise has no 
justification on either economic or other grounds 
and a term providing such a penalty is 
unenforceable on grounds of public policy. See 
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Chapter 8. The rest of the agreement remains 
enforceable, however, under the rule stated in 8 
184(1), and the remedies for breach are 
determined by the rules stated in this Chapter. 
See Illustration 1. A term that fixes an 
unreasonably small amount as damages may be 
unenforceable as unconscionable. See § 208. As 
to the liquidation of damages and modification 
or limitation of remedies in contracts of sale, see 
Uniform Commercial Code 88 2-718, 2-719. 

b. Test of penalty. Under the test stated in 
Subsection (1), two factors combine in 
determining whether an amount of money fixed 
as damages is so unreasonably large as to be a 
penalty. The first factor is the anticipated or 
actual loss caused by the breach. The amount 
fixed is reasonable to the extent that it 
approximates the actual loss that has resulted 
from the particular breach, even though it may 
not approximate the loss that might have been 
anticipated under other possible breaches. See 
Illustration 2. Furthermore, the amount fixed is 
reasonable to the extent that it approximates the 
loss anticipated at the time of the making of the 
contract, even though it may not approximate the 
actual loss. See Illustration 3. The second factor 
is the difficulty of proof of loss. The greater the 
difficulty either of proving that loss has occurred 
or of establishing its amount with the requisite 
certainty (see 8 351), the easier it is to show that 
the amount fixed is reasonable. To the extent that 
there is uncertainty as to the harm, the estimate 
of the court or jury may not accord with the 
principle of compensation any more than does 
the advance estimate of the parties. A 
determination whether the amount fixed is a 
penalty turns on a combination of these two 
factors. If the difficulty of proof of loss is great, 
considerable latitude is allowed in the 
approximation of anticipated or actual harm. If, 
on the other hand, the difficulty of proof of loss 
is slight, less latitude is allowed in that 
approximation. If, to take an extreme case, it is 
clear that no loss at all has occurred, a provision 
fixing a substantial sum as damages is 
unenforceable. See Illustration 4. 


Illustrations: 

1. A and B sign a written contract under 
which A is to act in a play produced by B for a ten 
week season for $4,000. A term provides that “if 
either party shall fail to perform as agreed in any 
respect he will pay $10,000 as liquidated dam- 
ages and not as a penalty.” A leaves the play be- 
fore the last week to take another job. The play is 
sold out for that week and A is replaced by a suit- 
able understudy. The amount fixed is unreason- 


able in the light of both the anticipated and the 
actual loss and, in spite of the use of the words 
“liquidated damages,” the term provides for a 
penalty and is unenforceable on grounds of pub- 
lic policy. The rest of the agreement is enforce- 
able (§ 184(1)), and B’s remedies for A’s breach 
are governed by the rules stated in this Chapter. 


2. A, B and C form a partnership to practice 
veterinary medicine in a town for ten years. In 
the partnership agreement, each promises that if, 
on the termination of the partnership, the prac- 
tice is continued by the other two members, he 
will not practice veterinary medicine in the same 
town during its continuance up to a maximum of 
three years. A term provides that for breach of this 
duty “he shall forfeit $50,000 to be collected by 
the others as damages. “ A leaves the partnership, 
and the practice is continued by B and C. A im- 
mediately begins to practice veterinary medicine 
in the same town. The loss actually caused to B 
and C is difficult of proof and $50,000 is not an 
unreasonable estimate of it. Even though 
$50,000 may be unreasonable in relation to the 
loss that might have resulted in other circum- 
stances, it is not unreasonable in relation to the 
actual loss. Therefore, the term does not provide 
for a penalty and its enforcement is not precluded 
on grounds of public policy. See Illustration 14 to 
§ 188. 


3. A contracts to build a grandstand for B’s 
race track for $1,000,000 by a specified date and 
to pay $1,000 a day for every day’s delay in com- 
pleting it. A delays completion for ten days. If 
$1,000 is not unreasonable in the light of the an- 
ticipated loss and the actual loss to B is difficult 
to prove, A’s promise is not a term providing for 
a penalty and its enforcement is not precluded on 
grounds of public policy. 


4. The facts being otherwise as stated in Il- 
lustration 3, B is delayed for a month in obtain- 
ing permission to operate his race track so that it 
is certain that A’s delay of ten days caused him 
no loss at all. Since the actual loss to B is not dif- 
ficult to prove, A's promise is a term providing 
for a penalty and is unenforceable on grounds of 
public policy. 


c. Disguised penalties. Under the rule stated 
in this Section, the validity of a term providing 
for damages depends on the effect of that term 
as interpreted according to the rules stated in 
Chapter 9. Neither the parties' actual intention 
as to its validity nor their characterization of the 
term as one for liquidated damages or a penalty 
is significant in determining whether the term is 
valid. Sometimes parties attempt to disguise a 
provision for a penalty by using language that 
purports to make payment of the amount an 
alternative performance under the contract, that 
purports to offer a discount for prompt 
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performance, or that purports to place a valuation 
on property to be delivered. Although the parties 
may in good faith contract for alternative 
performances and fix discounts or valuations, a 
court will look to the substance of the agreement 
to determine whether this is the case or whether 
the parties have attempted to disguise a provision 
for a penalty that is unenforceable under this 
Section. In determining whether a contract is one 
for alternative performances, the relative value 
of the alternatives may be decisive. 


Illustration: 

5. A contracts to build a house for B for 
$50,000 by a specified date or in the alternative 
to pay B $1,000 a week during any period of de- 
lay. A delays completion for ten days. If $1,000 a 
week is unreasonable in the light of both the an- 
ticipated and actual loss, A's promise to pay 
$1,000 a week is, in spite of its form, a term pro- 
viding for a penalty and is unenforceable on 
grounds of public policy. 


d. Related types of provisions. This Section 
does not purport to cover the wide variety of 
provisions used by parties to control the remedies 
available to them for breach of contract. A term 
that fixes as damages an amount that is 
unreasonably small does not come within the rule 
stated in this Section, but a court may refuse to 
enforce it as unconscionable under the rule stated 
in 8 208. A mere recital of the harm that may 


occur as a result of a breach of contract does not 
come within the rule stated in this Section, but 
may increase damages by making that harm 
foreseeable under the rule stated 8 351. As to the 
effect of a contract provision on the right to 
equitable relief, see Comment a to § 359. As to 
the effect of a term requiring the occurrence of a 
condition where forfeiture would result, see 8 
229. Although attorneys' fees are not generally 
awarded to the winning party, if the parties 
provide for the award of such fees the court will 
award a sum that it considers to be reasonable. 
If, however, the parties specify the amount of 
such fees, the provision is subject to the test 
stated in this Section. 

e. Penalties in bonds. Bonds often fix a flat sum 
as a penalty for non-occurrence of the condition 
ofthe bond. A term providing for a penalty is not 
unenforceable in its entirety but only to the extent 
that it exceeds the loss caused by the non- 
occurrence of the condition. 


Illustration: 

6. A executes a bond obligating himself to 
pay B $10,000, on condition that the bond shall 
be void, however, if C, who is B's cashier, shall 
properly account for all money entrusted to him. 
C defaults to the extent of $500. A's promise is 
unenforceable on grounds of public policy to the 
extent that it exceeds the actual loss, $500. 


Topic 3. Enforcement By Specific Performance And Injunction 


Introductory Note 


Specific performance and injunction are alternatives to the award of damages as means of enforcing contracts. 


Specific performance is by definition limited to the enforcement of contract duties. The remedy of injunction is 
used in many fields of law, but is dealt with here in connection with contracts only. The general availability of 
these remedies in contract cases is affirmed in 8 357. The power of the court to shape the remedy is stressed in 
8 358. These remedies originated in courts of equity, and their use is within the discretion of the court and is 
subject to a number of limitations that are dealt with in 88 359-69. The most significant is the rule that specific 
performance or an injunction will not be granted if damages are an adequate remedy (8 359). This rule, the 
product of the historical division of jurisdiction between law and equity, has been preserved under the Uniform 
Commercial Code. See Uniform Commercial Code 8 2-716(1) and Official Comment; Introductory Note to this 
Chapter. Nevertheless, there has been an increasing disposition to find that damages are not adequate and the 
commentary to the Code reflects this “more liberal attitude." Comment 1 to Uniform Commercial Code 8 2-716. 
Courts have been increasingly willing to order performance in a wide variety of cases involving output and 
requirements contracts, contracts for the sale of a business or of an interest in a business represented by shares 
of stock, and covenants not to compete. Factors that bear on the adequacy of damages are listed in 8 360. Other 
limitations on the availability of such equitable relief go to such matters as the need for certainty of terms (8 
362) and for security as to the completion of the agreed exchange (8 363), and to the impact of unfairness (8 
364), of public policy (8 365) and of difficulty of enforcement of the decree (8 366). This Chapter does not deal 
with other equitable remedies such as reformation or cancellation. See Introductory Note to this Chapter and, 
as to reformation, 88 155, 166. 
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S 357. Availability Of Specific Performance And Injunction 
(1) Subject to the rules stated in 88 359-69, specific performance of a contract 
duty wil! be granted in the discretion of the court against a party who has 
committed or is threatening to commit a breach of the duty. 
(2) Subject to the rules stated in 88 359-69, an injunction against breach of a 
contract duty will be granted in the discretion of the court against a party who 
has committed or is threatening to commit a breach of the duty if 


(a) the duty is one of forbearance, or 


(b) the duty is one to act and specific performance would be denied only for 
reasons that are inapplicable to an injunction. 


Comment: 

a. Specific performance. An order of specific 
performance is intended to produce as nearly as 
is practicable the same effect that the 
performance due under a contract would have 
produced. It usually, therefore, orders a party to 
render the performance that he promised. (On 
the form of the order, see 8 358.) Such relief is 
seldom granted unless there has been a breach 
of contract, either by non-performance or by 
repudiation. In unusual circumstances, however, 
it may be granted where there is merely a 
threatened breach. See Subsection (1). 

b. Injunction. A court may by injunction direct 
a party to refrain from doing a specified act. This 
is appropriate in two types of cases. 

In the first, the performance due under the 
contract consists simply of forbearance, and the 
injunction in effect orders specific performance. 
See Paragraph (2)(a). Duties of forbearance are 
often imposed not as a matter of agreement but 
as a matter of law, as is usually the case for the 
duty not to interfere with the other party's 
performance of the contract. Duties of 
forbearance are ordinarily accompanied by other 
duties that require affirmative action by both 
parties. The presence of such other duties does 
not, of itself, preclude issuance of an injunction 
ordering forbearance only, but an injunction will 
not be issued if the performance of those other 
duties cannot be secured. See 8 363. 

In the second type of case, the performance 
due under the contract consists of the doing of 
an act rather than of forbearance, and the 
injunction is used as an indirect means of 
enforcing the duty to act. See Paragraph (2)(b). 
Instead of ordering that the act be done, the court 
orders forbearance from inconsistent action. This 
is appropriate in situations where an injunction 
will afford a measure of relief and the duty to act 
would have been specifically enforced were it not 
for some objection that can be avoided by 
ordering forbearance from inconsistent action. 
For example, the difficulties involved in 
supervising compliance with the order may be 


less in the case of an injunction that in the case 
of specific performance. See 8 366. An injunction 
will not be issued, however, if the reason for 
refusing specific performance is not merely that 
the practical difficulties of such relief are too great 
but that compelling performance of the duty is 
itself undesirable. For example, an injunction is 
not ordinarily appropriate as an indirect means 
of enforcing a duty to render personal service. 
See Comment c to § 367. 


Illustrations: 

1. A contracts with B to give B the "first re- 
fusal" of A's house on stated terms. A later offers 
to sell the house to others without first offering it 
to B and B sues A to enjoin him from doing this. 
An injunction may properly be granted. 


2. A, B and C form a partnership to practice 
veterinary medicine in a town for ten years. In 
the partnership agreement each makes an en- 
forceable promise that if, on the termination of 
the partnership, the practice is continued by the 
other two members, he will not practice veteri- 
nary medicine in the same town during its con- 
tinuance up to a maximum of three years. See Il- 
lustration 11 to 8 188. A leaves the partnership 
and the practice is continued by B and C. A im- 
mediately threatens to begin the practice of vet- 
erinary medicine in the same town, and B and C 
sue to enjoin À from doing so. An injunction may 
properly be granted. 


3. A, the owner of a large factory, contracts 
to take all of his requirements of electricity from 
B, who promises to build a new electric plant at a 
place where it would not otherwise be profitable. 
A repudiates the contract and B sues A to enjoin 
him from using electricity that is not supplied by 
B. An injunction may properly be granted. 


4. A makes a contract with B under which A 
promises to sell exclusively B's dress patterns in 
A's stores for a period of five years. The contract 
provides details as to manner of exhibition and 
division of profits. On anticipatory repudiation 
of the contract by A, B sues A for specific perfor- 
mance of his duty to sell B's patterns and to en- 
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join him from selling competing dress patterns. 
Even if the court refuses specific performance on 
the ground that enforcement and supervision 
would be too difficult (8 366), it may properly 
grant an injunction. 


5. A, a fruit growers' cooperative, contracts 
to sell to B, a fruit processor, 1,000 tons of logan- 
berries a year for five years. In reliance on the 
contract, B substantially expands his plant and 
engages in an extensive advertising campaign. A 
then repudiates the contract. The loss to B is dif- 
ficult to estimate but will probably exceed 
$500,000. A's entire assets do not exceed 
$100,000. B sues A for specific performance and 
to enjoin A from selling loganberries to anyone 
other than B. Even if the court refuses specific 
performance on the ground that enforcement and 


supervision would be too difficult (8 366), it may 
properly grant an injunction. 


c. Discretionary nature of relief. The granting 
of equitable relief has traditionally been regarded 
as within judicial discretion. The exercise of that 
discretion is subject to the rules stated in 88 359- 
69. It is also subject to general principles of equity 
that are not peculiar to contract disputes, such 
as those that bar relief to one who has been guilty 
oflaches or who has come into court with unclean 
hands. Furthermore, it is subject to principles of 
common sense so that, for example, a court will 
not order a performance that is impossible. In 
granting relief, as well as in denying it, a court 
may take into consideration the public interest. 


8 358. Form Of Order And Other Relief 


(1) An order of specific performance or an injunction will be so drawn as best 
to effectuate the purposes for which the contract was made and on such terms 
as justice requires. It need not be absolute in form and the performance that it 
requires need not be identical with that due under the contract. 

(2) If specific performance or an injunction is denied as to part of the 
performance that is due, it may nevertheless be granted as to the remainder. 
(3) In addition to specific performance or an injunction, damages and other 
relief may be awarded in the same proceeding and an indemnity against future 


harm may be required. 


Comment: 

a. Flexibility of order. The objective of the 
court in granting equitable relief is to do complete 
justice to the extent that this is feasible. Under 
the rule stated in Subsection (1), the court has 
the power to mold its order to this end. The form 
and terms of the order are to a considerable 
extent within the discretion ofthe court. Its order 
may be directed at the injured party as well as at 
the party in breach. It may be conditional on 
some performance to be rendered by the injured 
party or a third person, such as the payment of 
money to compensate for defects or the giving of 
security. It may even be conditional on the 
injured party's assent to the modification of the 
contract that he seeks to enforce. 

The exact performance that is promised in a 
contract may be, in whole or in part, very difficult 
of enforcement, or it may have become 
unreasonably burdensome or unlawful. 
Nevertheless, by exercising its discretion in 
fashioning the order, the court may be able 
substantially to assure the expectations of the 
parties, without undue difficulty of enforcement, 
unreasonable hardship to the party in breach, or 
violation of the law. It may command a 
performance by the party in breach that is not 
identical with the one that he promised to render. 


It may indirectly induce the party in breach to 
do an act by enjoining him from doing 
inconsistent acts. See § 357(2)(b). If a court 
cannot, because of the promisor's death or 
disability, compel performance of a contract to 
give a child rights as an heir, whether by adoption 
or otherwise, it may nevertheless be able to give 
the child those rights. Statutes in most states 
empower the court to transfer the title to land by 
virtue of its own decree or the deed of an officer 
of the court without the execution of a deed by 
the previous owner. In appropriate cases, a court 
may issue a preliminary injunction to prevent an 
undesirable change in the situation. 


Illustrations: 

1. À, a water company, contracts with B, a 
city, to construct a water supply system and to 
supply sufficient water for public and private use, 
including any increase in demand. In return B 
gives A the exclusive right to supply water at rates 
fixed according to a schedule. A constructs the 
system substantially as agreed with the exception 
of a few defects, which can be corrected. B repu- 
diates and A sues B for specific performance. Spe- 
cific performance may properly be granted, con- 
ditional on correction of the defects. See 8 369. If 
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changing circumstances require it, the order may 
also be conditional on A's consent to modifica- 
tion of the terms of the contract, if this should 
become necessary to avoid unreasonable hard- 
ship to B. 


2. A contracts to sell land to B, who prom- 
ises to pay the price in eight installments on stated 
dates. Conveyance is to be made on payment of 
the third installment, and the balance is to be se- 
cured by a mortgage and paid with interest in five 
annual installments. After B has paid the third 
installment, A delays and finally refuses to con- 
vey, and B sues for specific performance. Specific 
performance may properly be granted. The order 
will be conditional on execution of the mortgage 
for the balance and may provide for equitable 
adjustment of rents and profits, interest on the 
unpaid part of the price, and extension of the 
times fixed for the last five payments to allow for 
time lost by A's delay. 


b. Order as to part. Sometimes the 
requirements are met for specific performance 
of part of the performance due from the party in 
breach, but the remaining part of the 
performance has become impracticable or is 
otherwise of such a character as to preclude such 
relief. A court may properly issue an order as to 
the first part, together with any compensation 
that is appropriate for non-performance of the 
second part. This will not be done, however, if 
compelling performance of only part would 
impose unreasonable hardship on the party in 
breach. 

c. Damages and other relief. In addition to any 
equitable relief granted, a court may also award 
damages or other relief. Since an order seldom 


results in performance within the time the 
contract requires, damages for the delay will - 
usually be appropriate. A seller of land who 
cannot perform as agreed because of a deficiency 
in area or a defect in title may be ordered to 
transfer all that he can, with compensation for 
the resulting claim for partial breach. The 
compensation may take the form of damages, 
restitution of money already paid or an 
abatement of the price not yet paid. A claimant 
who sues for specific performance or an 
injunction and who is denied that relief, may be 
awarded damages or restitution in the same 
proceeding. In appropriate cases, an indemnity 
may be required against future harm, and in some 
cases such an indemnity may be the only remedy 
that is necessary. 


Illustrations: 

3. A contracts to sell B a tract of land war- 
ranted to contain 200 acres for $100,000. The 
tract contains only 160 acres, substantially uni- 
form in value. A refuses to perform and B sues 
for specific performance. Specific performance 
will be granted with an abatement of $20,000, 
conditional on B paying $80,000. See Illustra- 
tion 1 to § 369. if the price had already been paid 
in full, the decree would order the restitution of 
$20,000. 


4. A contracts to transfer land to B and to 
make specified repairs and complete an unfin- 
ished building on the land. A repudiates and B 
sues for specific performance. Specific perfor- 
mance of A's duty to transfer the land may be 
granted with an abatement in the price or other 
compensation sufficient to enable him to make 
the repairs and complete the building himself. 


§ 359. Effect Of Adequacy Of Damages 
(1) Specific performance or an injunction will not beordered if damages would 
be adequate to protect the expectation interest of the injured party. 
(2) The adequacy of the damage remedy for failure to render one part of the 
performance due does not preclude specific performance or injunction as to 


the contract as a whole. 


(3) Specific performance or an injunction will not be refused merely because 
there is a remedy for breach other than damages, but such. a remedy may be 
considered in exercising discretion under the rule stated in 8 357. 


Comment: 

a. Bases for requirement. The underlying 
objective in choosing the form of relief to be 
granted is to select a remedy that will adequately 
protect the legally recognized interest of the 
injured party. If, as is usually the case, that 
interest is the expectation interest, the remedy 
may take the form either of damages or of specific 
performance or an injunction. As to the situation 
in which the interest to be protected is the 
restitution interest, see 8 373. 


During the development of the jurisdiction of 
courts of equity, it came to be recognized that 
equitable relief would not be granted if the award 
of damages at law was adequate to protect the 
interests of the injured party. There is, however, 
a tendency to liberalize the granting of equitable 
relief by enlarging the classes of cases in which 
damages are not regarded as an adequate remedy. 
This tendency has been encouraged by the 
adoption of the Uniform Commercial Code, 
which “seeks to further a more liberal attitude 
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than some courts have shown in connection with 
the specific performance of contracts of sale." 
Comment 1 to Uniform Commercial Code 8 2-716. 
In accordance with this tendency, if the adequacy 
ofthe damage remedy is uncertain, the combined 
effect of such other factors as uncertainty of terms 
(8 362), insecurity as to the agreed exchange (8 
363) and difficulty of enforcement (8 366) should 
be considered. Adequacy is to some extent 
relative, and the modern approach is to compare 
remedies to determine which is more effective in 
serving the ends of justice. Such a comparison 
will often lead to the granting of equitable relief. 
Doubts should be resolved in favor ofthe granting 
of specific performance or injunction. 

Because the availability of equitable relief was 
historically viewed as a matter of jurisdiction, the 
parties cannot vary by agreement the 
requirement of inadequacy of damages, although 
a court may take appropriate notice of facts 
recited in their contract. See also Comment b to 
8 361. 

b. Damages adequate as to part. The fact that 
damages would be an adequate remedy for failure 
to render one part of the promised performance 
does not preclude specific performance of the 
contract as a whole. In such a case, complete relief 
should be granted in a single action and that relief 
may properly be a decree ordering performance 
of the entire contract if the other requisites for 
such relief are met. 


Illustration: 

1. A contracts to sell his business, including 
land, buildings and stock in trade, to B. A repudi- 
ates the contract and B sues for specific perfor- 
mance. Specific performance of the entire con- 
tract may be granted, even though the stock in 
trade is of a kind that could be purchased else- 
where. However, in that case it is also within the 
court's discretion to require A to convey the land 
and buildings and to pay damages for failure to 
deliver the stock in trade. 


c. Other legal remedies. Common-law 
remedies other than damages may be available 
to the injured party, but they will seldom afford 
as complete relief as will specific performance. 
Restitution of the value in money of the 
performance rendered by the injured party is one 
of those remedies, but it does not purport to be 
the equivalent of a promised performance, and 
its availability is not a sufficient reason for 
denying specific enforcement. Replevin is 
another of those remedies, but its effectiveness 
is reduced by rules allowing the giving of a bond 
in place of surrendering of the goods sought to 
be replevied. The availability of such a remedy 
will not preclude the granting of equitable relief, 
although it may be considered by a court in the 
exercise of its discretion in that regard. The 
availability of other forms of equitable relief, such 
as a decree for specific restitution, for 
reformation, and for rescission or cancellation, 
may also be considered in choosing the remedy 
best suited to the circumstances of the case. 


§ 360. Factors Affecting Adequacy Of Damages 
In determining whether the remedy in damages would be adequate, the 
following cireumstances.are-signifieant: 
(a) the difficulty of proving damages with reasonable certainty, 
(b) the difficulty of procuring a suitable substitute performance by means of 


money awarded as damages, and 


(c) the likelihood that an award of damages could not be collected. 


Comment: 

a. Principal factors. Under the rule stated in 
8 359, specific performance or an injunction will 
not be ordered if damages would be adequate to 
protect the injured party's expectation interest. 
This Section lists the principal factors that enter 
into a decision as to the adequacy of damages. 
The enumeration does not purport to be exclusive 
of other factors. A court may also consider, for 
example, the probability that full compensation 
cannot be had without multiple litigation, 
although this is an unusual circumstance in 
contract cases. 


b. Difficulty in proving damages. The damage 
remedy may be inadequate to protect the injured 
party's expectation interest because the loss 
caused by the breach is too difficult to estimate 
with reasonable certainty (8 352). If the injured 
party has suffered loss but cannot sustain the 
burden of proving it, only nominal damages will 
be awarded. If he can prove some but not all of 
his loss, he will not be compensated in full. In 
either case damages are an inadequate remedy. 
Some types of interests are by their very nature 
incapable of being valued in money. Typical 
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examples include heirlooms, family treasures and 
works of art that induce a strong sentimental 
attachment. Examples may also be found in 
contracts of a more commercial character. The 
breach of a contract to transfer shares of stock 
may cause a loss in control over the corporation. 
The breach of a contract to furnish an indemnity 
may cause the sacrifice of property and financial 
ruin. The breach of a covenant not to compete 
may cause the loss of customers of an 
unascertainable number or importance. The 
breach of a requirements contract may cut off a 
vital supply of raw materials. In such situations, 
equitable relief is often appropriate. 


Illustrations: 

1. A contracts to sell to B a painting by 
Rembrandt for $1,000,000. A repudiates the con- 
tract and B sues for specific performance. Spe- 
cific performance will be granted. 


2. A contracts to sell to B the racing sloop 
“Columbia,” this sloop being one of a class of simi- 
lar boats manufactured by a particular builder. 
Although other boats of this class are easily ob- 
tainable, their racing characteristics differ con- 
siderably and B has selected the *Columbia" be- 
cause she is regarded as a witch in light airs and, 
therefore, superior to most of the others. A repu- 
diates the contract and B sues for specific perfor- 
mance. Specific performance may properly be 
granted. 


3. A contracts to sell to B his interest as 
holder of a franchise to operate a hamburger 
stand. Because A has not yet opened his stand for 
business, it would be difficult to prove his ex- 
pected profits with reasonable certainty. A repu- 
diates the contract and B sues for specific perfor- 
mance. Specific performance may properly be 
granted. 


4. A, a manufacturer of steel, contracts to sell 
B all of its output of steel scrap for a period of five 
years. After one year, A repudiates the contract 
and B sues A for specific performance. The un- 
certainty in A's output over the remaining four 
years would make it very difficult for B to prove 
damages. Specific performance may properly be 
granted. 


5. A contracts to supply B with water for ir- 
rigation. In reliance on his contract, B sows his 
land with rice. A repudiates the contract although 
he has water that he can supply and B sues for 
specific performance. The loss that B will suffer 
as a result of A's failure to supply water is diffi- 
cult of estimation. Specific performance may 
properly be granted. 


c. Difficulty of obtaining substitute. If the 
injured party can readily procure by the use of 
money a suitable substitute for the promised 


performance, the damage remedy is ordinarily 
adequate. Entering into a substitute transaction 
is generally a more efficient way to prevent injury 
than is a suit for specific performance or an 
injunction and there is a sound economic basis 
for limiting the injured party to damages in such 
a case. Furthermore, the substitute transaction 
affords a basis for proving damages with 
reasonable certainty, eliminating the factor stated 
in Paragraph (a). The fact that the burden of 
financing the transaction is cast on the injured 
party can usually be sufficiently compensated for 
by allowing interest. There are many situations, 
however, in which no suitable substitute is 
obtainable, and others in which its procurement 
would be unreasonably difficult or inconvenient 
or would impose serious financial burdens or 
risks on the injured party. A suitable substitute 
is never available for a performance that consists 
of forbearance, such as that under a contract not 
to compete. If goods are unique in kind, quality 
or personal association, the purchase of an 
equivalent elsewhere may be impracticable, and 
the buyer's “inability to cover is strong evidence 
of" the propriety of granting specific 
performance. Comment 2 to Uniform 
Commercial Code 8 2-716. Shares of stock in a 
corporation may not be obtainable elsewhere. 
Patents and copyrights are unique. In all these 
situations, damages may be regarded as 
inadequate. 


Illustrations: 

6. A contracts to sell B 10,000 bales of cot- 
ton. A repudiates the contract on the day for de- 
livery. B can buy cotton on the market at a some- 
what higher price. B will not be granted specific 
performance. 


7. A contracts to sell to B 1,000 shares of 
stock in the X Corporation for $10,000. A repu- 
diates the contract and B sues for specific perfor- 
mance. Other shares of X Corporation are not 
readily obtainable and B will suffer an uncertain 
loss as a result of diminished voting power. Spe- 
cific performance may properly be granted. If 
other shares were readily obtainable, even though 
at a considerably higher price, specific perfor- 
mance would be refused. 


8. A contracts to obtain a patent for his in- 
vention and to assign a half interest in it to B, who 
promises to pay A's expenses and $100,000. A 
repudiates the contract and threatens to assign 
the patent when it is issued to others. B sues A 
for specific performance. Specific performance 
may properly be granted. The decree may enjoin 
A from assigning the patent to others and order 
him to proceed with the application and, on its 
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issuance to execute an assignment to B, all con- 
ditional on appropriate payment by B. 


d. Difficulty of collecting damages. Even if 
damages are adequate in other respects, they will 
be inadequate if they cannot be collected by 
judgment and execution. The party in breach may 
be judgment proof or may conceal his assets. 
Statutes may exempt some or all of his property 
from execution. If he is insolvent, specific 
performance may result in a preferential transfer 
to the party seeking relief and will then be denied 
on grounds of public policy. See Comment b to § 
365 and Illustration 4 to that Section. If, however, 
the contract is unperformed on both sides and 
provides for a fair exchange, performance will not 
result in a preferential transfer and may benefit 
other creditors and help prevent insolvency. 


Illustrations: 

g. A contracts to sell his stock of goods to- 
gether with good will to B for $100,000, a fair 
price, payable on delivery. Before the time for 
performance, A becomes insolvent and repudiates 
the contract. B sues A for specific performance. 
A’s insolvency is a factor tending to show that 
damages are inadequate. But see Illustration 4 to 
§ 365. 

10. A owns an interest in a shop, the title to 
which is held by B in trust for A and others. B is 
insolvent. A assigns his interest to C and B con- 
tracts with C to effectuate the transfer of that in- 
terest to C and to terminate his own power. B then 
refuses to do so and C sues B for specific perfor- 
mance. B’s insolvency is a factor tending to show 
that damages are inadequate. 


e. Contracts for the sale of land. Contracts for 
the sale of land have traditionally been accorded 
a special place in the law of specific performance. 
A specific tract of land has long been regarded as 
unique and impossible of duplication by the use 
of any amount of money. Furthermore, the value 
of land is to some extent speculative. Damages 
have therefore been regarded as inadequate to 
enforce a duty to transfer an interest in land, even 
if it is less than a fee simple. Under this traditional 
view, the fact that the buyer has made a contract 
for the resale of the land to a third person does 
not deprive him of the right to specific 
performance. If he cannot convey the land to his 
purchaser, he will be held for damages for breach 
of the resale contract, and it is argued that these 
damages cannot be accurately determined 
without litigation. Granting him specific 
performance enables him to perform his own 
duty and to avoid litigation and damages. 

Similarly, the seller who has not yet conveyed 
is generally granted specific performance on 


breach by the buyer. Here it is argued that, 
because the value of land is to some extent 
speculative, it may be difficult for him to prove 
with reasonable certainty the difference between 
the contract price and the market price of the 
land. Even if he can make this proof, the land may 
not be immediately convertible into money and 
he may be deprived of funds with which he could 
have made other investments. Furthermore, 
before the seller gets a judgment, the existence 
of the contract, even if broken by the buyer, 
operates as a clog on saleability, so that it may be 
difficult to find a purchaser at a fair price. The 
fact that specific performance is available to the 
buyer has sometimes been regarded as of some 
weight under the now discarded doctrine of 
“mutuality of remedy” (see Comment c to § 363), 
but this is today of importance only because it 
enables a court to assure the vendee that he will 
receive the agreed performance if he is required 
to pay the price. The fact that legislation may have 
prohibited imprisonment as a means of enforcing 
a decree for the payment of money does not affect 
the seller's right to such a decree. After the seller . 
has transferred the interest in the land to the 
buyer, however, and all that remains is for the 
buyer to pay the price, a money judgment for the 
amount of the price is an adequate remedy for 
the seller. 


Illustrations: 

11. On February 1, A contracts to sell his farm 
to B for $500,000, of which $100,000 is paid 
when the contract is signed and $400,000 is to 
be paid on A's delivery of a deed on August 1. On 
March 1, A repudiates the contract. B sues A for 
specific performance. Specific performance will 
be granted immediately, A's performance not to 
take place until August 1 and to be conditional on 
the simultaneous payment by B of the $400,000 
balance when the deed is tendered at that time. A 
may also be enjoined from making a conveyance 
to anyone else. 


12. The facts being otherwise as stated in Il- 
lustration 11, B rather than A repudiates the con- 
tract on March 1 and A sues B for specific perfor- 
mance. Specific performance will be granted im- 
mediately, B's performance not to take place un- 
til August 1 and to be conditional on the simulta- 
neous tender by A ofthe deed when the $400,000 
balance is tendered at that time. 


13. A contracts to sell land to B, a dealer in 
land, who contracts to sell it to C. C plans to build 
a home on the land and would be granted spe- 
cific performance against B if B refused to con- 
vey the land to him. A repudiates the contract and 
refuses to convey the land to B and B sues A for 
specific performance. Specific performance will 
be granted. 
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S 361. Effect Of Provision For Liquidated Damages 


Specific performance or an injunction may be granted to enforce a duty even 
though there is a provision for liquidated damages for breach of that duty. 


Comment: 

a. Rationale. A contract provision for payment 
ofasum of money as damages may not afford an 
adequate remedy even though it is valid as one 
for liquidated damages and not a penalty (8 356). 
Merely by providing for liquidated damages, the 
parties are not taken to have fixed a price to be 
paid for the privilege not to perform. The same 
uncertainty as to the loss caused that argues for 
the enforceability of the provision may also argue 
for the inadequacy of the remedy that it provides. 
Such a provision does not, therefore, preclude the 
granting of specific performance or an injunction 
if that relief would otherwise be granted. If the 
provision is unenforceable as one for a penalty, 
the same result follows, but because of the 
ineffectiveness of the clause rather than the 
operation of the rule here stated. If equitable 
relief is granted, damages for such breach as has 
already occurred may also be awarded in 
accordance with the rule stated in § 358. These 
damages will ordinarily be limited to the actual 
loss suffered unless the provision for liquidated 
damages affords a suitable basis for calculating 
such damages. 


Illustration: 

1. A, B and C form a partnership to practice 
veterinary medicine in a town for ten years. In 
the partnership agreement each makes an en- 
forceable promise that if, on the termination of 
the partnership, the practice is continued by the 
other two members, he will not practice veteri- 
nary medicine in the same town during its con- 
tinuance up to a maximum of three years. See Il- 
lustration 11 to 8 188 and Illustration 2 to 8 357. 
Each also makes an enforceable promise that for 
breach of this duty he will pay $50,000 as liqui- 
dated damages. See Illustration 2 to 8 356. A 


§ 362. Effect Of Uncertainty Of Terms 


leaves the partnership, and the practice is con- 
tinued by B and C. A immediately begins to prac- 
tice veterinary medicine in the same town. B and 
C sue A for an injunction and damages. In spite 
of the liquidated damage clause, A will be en- 
joined from practicing veterinary medicine in vio- 
lation of his promise not to compete. B and C may 
not then recover damages under the liquidated 
damage clause but may recover damages for any 
actual loss caused by A's breach, but not more 
than $50,000. 


b. Provision for alternative performance 
distinguished. Although parties who merely 
provide for liquidated damages are not taken to 
have fixed a price for the privilege not to perform, 
there is no reason why parties may not fix such a 
price if they so choose. If a contract contains a 
provision for the payment of such a price as a 
true alternative performance, specific 
performance or an injunction may properly be 
granted on condition that the alternative 
performance is not forthcoming. But if the obligor 
chooses to pay the price, equitable relief will not 
be granted. 


lllustration: 

2. A sells his grocery business to B for 
$200,000, of which $100,000 is payable imme- 
diately and $100,000 at the end of a year. Under 
the agreement A makes an enforceable promise 
not to engage in a business of the same kind 
within a hundred miles for three years unless he 
reduces the balance from $100,000 to $50,000. 
See Illustration 1 to 8 188. Before the end of the 
year, A writes B that the balance is reduced to 
$50,000 and immediately opens a competing 
business. A will not be enjoined from operating 
the competing business. 


Specific performance or an injunction will not be granted unless the terms of 
the contract are sufficiently certain to provide a basis for an appropriate order. 


Comment: 
a. Reason for requirement. One of the 


fundamental requirements for the enforceability 
of a contract is that its terms be certain enough 
to provide the basis for giving an appropriate 
remedy. See § 33. If this minimum standard of 
certainty is not met, there is no contract at all. It 


may be, however, that the terms are certain 
enough to provide the basis for the calculation of 
damages but not certain enough to permit the 
court to frame an order of specific performance 
or an injunction and to determine whether the 
resulting performance is in accord with what has 
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been ordered. In that case there is a contract but 
it is not enforceable by specific performance or 
an injunction. 

b. Degree of certainty required. 1f specific 
performance or an injunction is to be granted, it 
is important that the terms of the contract are 
sufficiently certain to enable the order to be 
drafted with precision because of the availability 
of the contempt power for disobedience. Before 
concluding that the required certainty is lacking, 
however, a court will avail itself of all of the usual 
aids in determining the scope of the agreement. 
See Chapter 9, The Scope of Contractual 
Obligations. Apparent difficulties of enforcement 
due to uncertainty may disappear in the light of 
courageous common sense. Expressions that at 
first appear incomplete may not appear so after 
resort to usage (8 221) or the addition of a term 
supplied by law (8 204). A contract is not too 
uncertain merely because a promisor is given a 
choice of performing in several ways, whether 
expressed as alternative performances or 
otherwise. He may be ordered to make the choice 
and to perform accordingly, and, if he fails to 
make the choice, the court may choose for him 
and order specific performance. Even though 
subsidiary terms have been left to determination 
by future agreement, if performance has begun 
by mutual consent, equitable relief may be 
appropriate with the court supplying the missing 
terms so as to assure the promisor all advantages 
that he reasonably expected. 


Illustrations: 

1. A and B make a contract under which A 
promises to convey part of a tract of land to B and 
B promises to pay $100,000 and to build "a first 
class theatre" on it. Building the theatre will en- 
hance the value of A's remaining land. A conveys 
the land to B, who pays the price but refuses to 
build the theatre. A sues B for specific perfor- 
mance. Specific performance will be refused be- 
cause of the uncertainty of the terms of the con- 
tract, although A can receive damages from B 
based on the failure to enhance the value of his 
land if he can prove them with reasonable cer- 
tainty (8 352). See also 8 366 on the effect of dif- 
ficulty in supervision. 


2. A leases land to B for three years, with an 
option to buy for $100,000 on terms of payment 
to be agreed upon. B occupies the land, making 
substantial repairs and improvements, and then 
accepts the option, tendering $100,000 in cash. 
A repudiates and B sues A for specific perfor- 
mance. Specific performance will not be refused 
on the ground of uncertainty. Although the terms 
of payment are uncertain and the parties may 
have contemplated a period of credit, refusal of 
specific performance would result in a forfeiture 
because B has made improvements and the pay- 
ment tendered is on terms sufficiently favorable 
to A. See Illustration 2 to 8 33. 


3. A contracts to lease an apartment, with 
heat and light, to B as soon as the apartment 
building is completed. After the building is com- 
pleted, A refuses to install sufficient equipment 
for heat and light. B sues A for specific perfor- 
mance. Specific performance will not be refused 
on the ground of uncertainty. 


§ 363. Effect Of Insecurity As To The Agreed Exchange 
Specific performance or an injunction may be refused if a substantial part of 
the agreed exchange for the performance to be compelled is unperformed and 
its performance is not secured to the satisfaction of the court. 


Comments once of security. The rule stated in 
this Section is intended to make sure that a party 
is not compelled to render his own performance 
without receiving substantially the agreed 
exchange from the other party. This problem does 
not arise in an action for damages for total breach 
because the party in breach is only required to 
pay money, and the amount is always reduced 
by the amount the injured party saves by not 
having to proceed with his own performance. If 
the party in breach is to be required to perform 
specifically, however, the injured party is 
expected to do the same, and some security to 
assure that performance is desirable. Even if 
performance by the party in breach would have 
been due under the contract before that of the 


injured party, such security is desirable since, 
after controversy has developed, the risk of non- 
performance is increased. In some situations, the 
injured party may already have so far partly 
performed and so committed his funds and labor 
that his own self-interest furnishes adequate 
security. In other situations, however, it will be 
reasonable, in the exercise of judicial discretion, 
to require the injured party to furnish further 
security. 

b. Means of securing performance. The 
desired security can often be afforded by the 
terms of the order itself. If performance by the 
injured party is already due or will be due. 
simultaneously with the performance of the party 
in breach, the order may be made conditional on 
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the injured party's rendition of his performance. 
This can be done even if a series of simultaneous 
exchanges is involved. If performance by the 
injured party is not due under the contract until 
after performance by the party in breach or is not 
due until an undetermined time, the injured party 
may nevertheless consent to have the order 
conditioned on his simultaneous performance, 
and even absent his consent it may be just to 
require him to perform simultaneously if he is to 
be granted equitable relief rather than damages. 
In such situations a discount may be allowed to 
compensate the injured party for the 
advancement in the time for his performance. If 
security cannot be afforded by fashioning the 
order in one of these ways, it may be made 
conditional on the injured party's execution of a 
mortgage as security for future performance or 
on his giving other collateral. 

If it is impossible to assure performance by the 
injured party, an order may be refused, especially 
if there is reason to fear that the injured party 
will not perform. For example, a contract to 
render personal service exclusively for one 
employer will not be indirectly enforced by an 
injunction against serving another employer 
unless the court is convinced that the employer 
is ready and willing to perform his part of the 
contract. 

The question of security does not arise until 
the time for issuance of an order. At the pleading 
stage, a mere allegation by the plaintiff that he is 
ready and willing to perform is usually sufficient 
in a suit for specific performance or an injunction. 
Actual performance or tender is not generally 
required. 


Illustrations: 

1. A contracts to sell land to B, part of the 
purchase price to be paid in installments after the 
time fixed for the conveyance of the land. A re- 
fuses to convey the land and B sues for specific 
performance. Specific performance may properly 
be granted, conditional on B executing a mort- 
gage or giving other satisfactory security that the 
payments will be made. This is so even though 
the contract provides for no security. 


2. A contracts to transfer land to B immedi- 
ately in return for B's promise to render personal 
services to A for ten years. A dispute between 
them causes unfriendly relations, A refuses to 
convey the land, and B sues for specific perfor- 
mance. Specific performance will be refused be- 
cause of the increased risk that B's services will 
not be rendered and because sufficient security 
that they will be rendered is lacking. 


3. A contracts to transfer land to B on per- 
formance by B of his promise to render personal 
services to A for ten years. After B has performed 
for six years, A repudiates the contract and B, who 
is able and willing to finish performance, sues for 
specific performance. A may properly be enjoined 
from conveying the land to anyone else and or- 
dered to convey it to B upon full performance by 
B. But see 8 367(2). 


4. A contracts to transfer land to B for 
$100,000. B promises to pay $20,000 in cash on 
conveyance, to pay the balance in four annual 
installments secured by a mortgage and, imme- 
diately on conveyance, to improve the land by 
building a suitable brick residence. The contract 
provides that if B does not build the residence, 
title to the land will revert to A. A refuses to con- 
vey and B sues for specific performance. Specific 
performance may properly be granted. Even 
though B's promise to build the residence may not 
be specifically enforceable, the provision for re- 
version of title affords A sufficient security. The 
order may be made defeasible if B does not build 
the residence. 


5. A, a fruit growers cooperative association, 
organized to improve economic conditions in the 
industry, contracts with its members to market 
their fruit, each member promising to deal exclu- 
sively with the association. B, one of the mem- 
bers, threatens to deal with others, imperiling the 
association's success. There is no indication that 
A will fail to market B's fruit as agreed. A sues to 
enjoin B from dealing with others. The injunc- 
tion may properly be granted without requiring 
additional security. 


c. “Mutuality of remedy.” It has sometimes 
been said that there is a requirement of 
“mutuality of remedy.” However, the law does not 
require that the parties have similar remedies in 
case of breach, and the fact that specific 
performance or an injunction is not available to 
one party is not a sufficient reason for refusing it 
to the other party. The rationale of the supposed 
requirement of “mutuality of remedy” is to make 
sure that the party in breach will not be compelled 
to perform without being assured that he will 
receive any remaining part of the agreed 
exchange from the injured party. It is therefore 
enough if adequate security can be furnished. 


Illustrations: 

6. A contracts to sell a tract of land to B for 
$100,000. The contract when made is unenforce- 
able against B because the only memorandum of 
the contract is signed by A but not B. A repudi- 
ates the contract and B sues for specific perfor- 
mance. Specific performance may properly be 
granted because the commencement of the action 
by B makes the contract enforceable against him. 
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7. A contracts to sell a tract of land to B for 
$100,000. A is unable to convey the agreed title 
because C owns a part interest in the tract. À re- 
pudiates the contract and B sues for specific per- 
formance. Specific performance as to A's interest 
may properly be granted even though A could not 
have obtained such a decree against B because of 
his own breach. See § 369. 


d. Assignments. A special application of the 
rule stated in this Section occurs where a party 
to a contract assigns his rights to an assignee. The 
assignee can get specific performance or an 
injunction on the same terms that the assignor 
could. The fact that the other party to the contract 
cannot get such relief against the assignee is not 
in itself a sufficient reason for refusing it when it 


§ 364. Effect Of Unfairness 


is sought by the assignee. The assignment does 
not relieve the assignor from his contractual duty 
and may not make it less likely that the agreed 
exchange will be rendered. However, specific 
performance or an injunction may be refused if 
there is no satisfactory security that it will be 
rendered. The order may, as in any other case, 
be fashioned to provide this security. 
Furthermore, if the assignee assumes the 
assignor's duty, the other party acquires 
additional security for the performance due him. 
Even if the assignor repudiates his duty or 
becomes unable to perform it, the assignee may 
be able to get an order by making a tender and 
keeping it good. 


(1) Specific performance or an injunction will be refused if such relief would 


be unfair because 


(a) the contract was induced by mistake or by unfair practices, 
(b) the relief would cause unreasonable hardship or loss to the party in breach 


or to third persons, or 


(c) the exchange is grossly inadequate or the terms of the contract are otherwise 


unfair. 


(2) Specific performance or an injunction will be granted in spite of a term of 
the agreement if denial of such relief would be unfair because it would cause 
unreasonable hardship or loss to the party seeking relief or to third persons. 


Comment: 
a. Types of unfairness. Courts have 


traditionally refused equitable relief on grounds 
of unfairness or mistake in situations where they 
would not necessarily refuse to award damages. 
Some of these situations involve elements of 
mistake (88 152, 153), misrepresentation (8 164), 
duress (8 175) or undue influence (8 177) that fall 
short of what is required for avoidance under 
those doctrines. See Paragraph (a) and 
Illustrations 1, 2 and 3. Others involve elements 
of impracticability of performance or frustration 
of purpose that fall short of what is required for 
relief under those doctrines. See Paragraph (b) 
and Illustration 4. Still others involve elements 
of substantive unfairness in the exchange itself 
or in its terms that fall short of what is required 
for unenforceability on grounds of 
unconscionability (§ 208). See Paragraph (c) and 
Comment b. The gradual expansion of these 
doctrines to afford relief in an increasing number 
of cases has resulted in a contraction of the area 
in which this traditional distinction is made 
between the availability of equitable and legal 
relief. Nevertheless, the discretionary nature of 
equitable relief permits its denial when a variety 
of factors combine to make enforcement of a 


promise unfair, even though no single legal 
doctrine alone would make the promise 
unenforceable. Such general equitable doctrines 
as those of laches and “unclean hands” 
supplement the rule stated in this Section. See 
Comment c to § 357. 


Illustrations: 

1. A is an aged, illiterate farmer, inexperi- 
enced in business. B is an experienced specula- 
tor in real estate who knows that a developer 
wants to acquire a tract of land owned by A and 
will probably pay a price considerably above the 
previous market price. B takes advantage of A’s 
ignorance of this fact and of his general inexperi- 
ence and persuades A not to seek advice. He in- 
duces A to contract to sell the land at the previ- 
ous market price, which is considerably less than 
the developer later agrees to pay B. A refuses to 
perform, and B sues A for specific performance. 
Specific performance may properly be refused on 
the ground of unfairness. 


2. Aand B make a contract under which A is 
to sell B a tract of land for $100,000. B does not 
tell A that he intends to combine the tract with 
others as part of a large development in order to 
prevent A from asking a higher price. $100,000 
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is a fair price for the tract at existing market 
prices. A refuses to perform and B sues A for spe- 
cific performance. Specific performance will not 
be refused on the ground of unfairness. Cf. Illus- 
tration 2 to 8 171. 


3. A writes B offering to sell for $100,000 a 
tract of land that A owns known as “201 Lincoln 
Street." B, who mistakenly believes that this de- 
scription contains an additional tract of land 
worth $30,000, accepts A's offer. On discovery 
of his mistake, B refuses to perform and A sues 
for specific performance. Even if the court deter- 
mines that enforcement of the contract would not 
be unconscionable under the rule stated in 8 153, 
specific performance may properly be refused on 
the ground of unfairness. Cf. Illustration 5 to 8 
153. 

4. À, a milkman, and B, a dairy farmer make 
a contract under which B is to sell and A to buy 
all of A's requirements of milk, but not less than 
200 quarts a day, for one year. B may deliver milk 
from any source but expects to deliver milk from 
his own herd. B's herd is destroyed because of 
hoof and mouth disease and he fails to deliver any 
milk. A sues B for specific performance. Even 
though B's duty to deliver milk is not discharged 
and B is liable to A for breach of contract, specific 
performance may properly be refused on the 
ground of unfairness. Cf. Illustration 12 to § 261. 


b. Unfairness in the exchange. Unfairness in 
the exchange does not of itself make an 
agreement unenforceable. See Comment c to 8 
208. If it is extreme, however, it may be a 
sufficient ground, without more, for denying 
specific performance or an injunction. See 
Illustration 5. A contract, other than an option 
contract on fair terms (88 25, 87), that is binding 
solely because of a nominal payment or by reason 
of some formality such as a seal or a signed 
writing will not ordinarily be enforced by specific 
performance or an injunction. It is, however, 
unusual to find such unfairness in the exchange 
itself without some mistake or unfairness in its 
inducement. In determining the fairness of an 
exchange, account will be taken of the risks taken 
by both parties at the time the agreement was 
made. An exchange that might otherwise seem 
unfairly favorable to one party may in fact be fair 
if there is a substantial risk that the other party's 
performance may never become due. This is so 
for insurance and other aleatory contracts. See 
also Illustration 6. Where the agreement is one 
of modification between parties who are already 
bound by a contract (8 89), the overriding duty 
of good faith and fair dealing (8 205) imposes a 
requirement of fairness. 


Illustrations: 

5. À, an individual, contracts in June to sell 
at a fixed price per ton to B, a large soup manu- 
facturer, carrots to be grown on A's farm. The 
contract, written on B's standard printed form, is 
obviously drawn to protect B's interests and not 
A's; it contains numerous provisions to protect B 
against various contingencies and none giving 
analogous protection to A. Each ofthe clauses can 
be read restrictively so that it is not unconscio- 
nable, but several can be read literally to give 
unrestricted discretion to B. In January, when the 
market price has risen above the contract price, 
A repudiates the contract, and B seeks specific 
performance. In the absence of justification by 
evidence of commercial setting, purpose or effect, 
the court may determine that the contract as a 
whole was unconscionable when made and may 
properly deny specific performance on the ground 
of unfairness regardless of whether it would 
award B damages for breach. 


6. A, a childless widow in her seventies suf- 
fering from Parkinson's disease, contracts with 
B, her niece, to leave B her farm in her will in re- 
turn for B's promise to care for A for the rest of 
her life. B immediately resigns her job and be- 
gins to care for A, but deterioration of A's condi- 
tion requires her to go to the hospital within a 
week and she dies without changing her will. B 
sues A's estate for specific performance. If the 
court concludes that the contract was fair when 
made, in view of the burden of caring for A in her 
condition and the risk that she might live for a 
considerable time, it will order specific perfor- 
mance. 


c. Unfair term. Sometimes a party relies upon 
an unfair term as a defense in a suit for specific 
performance or injunction. Even if the term is 
not unconscionable (8 208), the court may 
disregard it and grant the relief sought. See 
Illustration 7. 


Illustration: 

7. A contracts to sell land to B for $100,000, 
payable in five annual $20,000 installments with 
conveyance to be at the time of the last payment. 
The contract contains a term providing that "time 
is of the essence with respect to each installment, 
and B shall lose all his rights under the contract 
if he fails to pay any installment when due." See 
Comment d to § 242. B pays the first installment 
and takes possession, making improvements and 
paying the next two installments on time. When 
he tenders the fourth payment one month late, A 
refuses it and brings an action of ejectment. B sues 
for specific performance. The court may refuse to 
enforce the quoted term on the ground of unfair- 
ness. Specific performance may then properly be 
granted conditional on payment into court of the 
fourth installment with interest from maturity 
and on payment of the last installment on con- 
veyance. 
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Specific performance or an injunction will not be granted if the act or 
forbearance that would be compelled or the use of compulsion is contrary to 


public policy. 


Comment: 

a. Act or forbearance against public policy. 
If the performance of a contract is contrary to 
public policy, the contract will often be 
unenforceable under the rules stated in Chapter 
8, Unenforceability on Grounds of Public Policy. 
Its performance may, for example, involve a 
breach of a duty to a third person arising under 
tort law, out of a fiduciary relation or under a 
contract. See 88 192, 193 and 194. There are, 
however, situations in which the contract is 
enforceable but it would be an improper use of 
judicial power to grant specific performance or 
an injunction because the act or forbearance that 
would be compelled would adversely affect some 
aspect of the public interest or would otherwise 
be contrary to public policy. In such situations, 
equitable relief will be refused even though a 
judgment for damages will be granted. See 
Illustration 1. 


Illustration: 

1. Ais induced to make a contract to sell land 
to B, to be paid for out of funds of C that B holds 
as trustee, by B's false representation that such 
use of C's money is within B's authority as trustee. 
A sues B for specific performance. Specific per- 
formance will be refused on grounds of public 
policy, since the act that would be ordered would 
involve a breach of trust, even though B will be 
held liable in damage for breach of contract. 


b. Compulsion against public policy. Even 
though the act or forbearance that would be 
compelled is not contrary to public policy, the use 
of compulsion to require that act or forbearance 
may be contrary to public policy. One example of 
this general principle is the rule under which a 
court will refuse to grant specific performance if 
the character of performance is such that 
enforcement will impose a disproportionate 
burden on the court (8 366). Another is the rule 
under which a court will refuse to grant specific 
performance of a promise to render personal 


services or supervision (8 367). The general 
principle is not, however, limited to these 
situations and another important application 
occurs where equitable relief is denied on the 
ground that to grant it would give a preference 
with respect to the assets of an insolvent party. 


Illustrations: 

2. A contracts to give B, a railroad company, 
a right of way in return for B's promise to locate a 
station and stop its express trains at a designated 
place. It later turns out that that place is an in- 
convenient one for the public and that the disad- 
vantage to B as well as the public of B's promise 
is performed will be disproportionate to any ad- 
vantage to A. B refuses to locate the station as 
promised, and A sues B for specific performance. 
Specific performance will be refused on grounds 
of public policy, even though B will be held liable 
in damages for breach of contract. 


3. A borrows money from B and contracts to 
transfer to him as security 100 shares of stock in 
X Corporation but does not create a security in- 
terest in specific shares. A dies insolvent without 
having kept his promise. B sues A's administra- 
tor for specific performance. Specific performance 
will be refused on grounds of public policy be- 
cause it would compel the administrator to com- 
mit a breach of his duty as trustee of the asset in 
his charge, even though A's estate will be held li- 
able in damages for breach of contract. 


4. A contracts to manufacture and deliver to 
B, for a price paid in advance, 100 articles as to 
which A has a monopoly under a patent. A manu- 
factures 1,000 such articles but refuses to deliver 
any of them to B. B sues A for specific perfor- 
mance. A becomes insolvent and his other credi- 
tors file a petition in bankruptcy. A's trustee in- 
tervenes in the suit to protect A's assets. Specific 
performance will be refused because it would re- 
sult in a preference, even though A will be held 
liable for breach of contract. But see Uniform 
Commercial Code 8 2-502. 


496 


Cu. 16 


Remedies 


8 367 


§ 366. Effect Of Difficulty In Enforcement Or Supervision 
A promise wili not be specifically enforced if the character and magnitude of 
the performance would impose on the court burdens in enforcement or 
supervision that are disproportionate to the advantages to be gained from 
enforcement and to the harm to be suffered from its denial. 


Comment: 

a. Burden on court as a factor. Granting 
specific performance may impose on the court 
heavy burdens of enforcement or supervision. 
Difficult questions may be raised as to the quality 
of the performance rendered under the decree. 
Supervision may be required for an extended 
period of time. Specific relief will not be granted 
if these burdens are disproportionate to the 
advantages to be gained from enforcement and 
the harm to be suffered from its denial. A court 
will not, however, shrink from assuming these 
burdens if the claimant's need is great or if a 
substantial public interest is involved. In such 
cases, for example, structures may be ordered to 
be built and facilities may be required to be 
maintained. Experience has shown that potential 
difficulties in enforcement or supervision are not 
always realized and the significance ofthis factor 
is peculiarly one for judicial discretion. Because 
ofthe limited scope appropriate to judicial review 
of arbitration awards, a court will be less hesitant 
in confirming such an award that grants specific 
performance than it would in granting specific 
performance itself. 


Illustrations: 
1. A contracts to modernize and expand B's 
steel fabricating plant at a cost of $50,000,000. 
A falls behind the schedule fixed in the agreement, 
and B seeks specific performance to compel A to 


requisition 300 more workmen for the night shift 
and take other steps to speed up the work. A court 
may properly refuse specific performance on the 
ground that the difficulty of supervision by the 
court would be disproportionate to the benefits 
to be gained from enforcement. 


2. The facts being otherwise as stated in Il- 
lustration 1, the dispute between A and B is re- 
ferred, under a clause in the contract or a subse- 
quent submission, to arbitration pursuant to rules 
stating that the arbitrator may grant any appro- 
priate remedy including specific performance. 
The arbitrators award B specific performance. A 
court may properly confirm the award even 
though it would not have granted specific perfor- 
mance itself. 


3. A, areal estate developer, sells a lot to B, 
contracting with him to build a sewer system to 
serve it. B pays the price and builds a house on 
the lot. A builds a sewer system that is inadequate 
and endangers the health and comfort of B’s fam- 
ily. Specific performance will not be refused on 
the grounds that supervision by the court would 
be disproportionately difficult. 


4. A, a manufacturer of steel, contracts to sell 
B allofits output of steel scrap for a period of five 
years. After one year, A repudiates the contract 
and B sues A for specific performance. Specific 
performance will not be refused on the ground 
that supervision by the court over the balance of 
the five-year period would be disproportionately 
difficult. 


§ 367. Contracts For Personal Service Or Supervision 
(1) A promise to render personal service will not be specifically enforced. 
(2) A promise to render personal service exclusively for one employer will not 
be enforced by an injunction against serving another if its probable result will 
be to compel a performance involving personal relations the enforced 
continuance of which is undesirable or will be to leave the employee without 
other reasonable means of making a living. 


Comment: " 
a. Rationale of refusal of specific 


performance. A court will refuse to grant specific 
performance of a contract for service or 
supervision that is personal in nature. The refusal 
is based in part upon the undesirability of 
compelling the continuance of personal 
association after disputes have arisen and 
confidence and loyalty are gone and, in some 


instances, of imposing what might seem like 
involuntary servitude. To this extent the rule 
stated in Subsection (1) is an application of the 
more general rule under which specific 
performance will not be granted if the use of 
compulsion is contrary to public policy (8 365). 
The refusal is also based upon the difficulty of 
enforcement inherent in passing judgment on the 
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quality of performance. To this extent the rule 
stated in Subsection (1) is an application of.the 
more general rule on the effect of difficulty of 
enforcement (8 366). 

b. What is personal service. A performance is 
not a personal service under the rule stated in 
Subsection (1) unless it is personal in the sense 
of being non-delegable (8 318). However, not 
every non-delegable performance is properly 
described as a service. An act such as the writing 
of an autograph or the signing of a diploma may 
be personal in the sense of being non-delegable 
even though it is not a personal service, and if 
that is so specific performance is not precluded. 
In determining what is a personal service, the 
policies reflected in the more general rules on the 
effect of public policy (8 365) and ofthe difficulty 
of enforcement (8 366) are relevant. The 
importance of trust and confidence in the relation 
between the parties, the difficulty of judging the 
quality of the performance rendered and the 
length of time required for performance are 
significant factors. Among the parties that have 
been held to render what are personal services 
within the rule stated in Subsection (1) are actors, 
singers and athletes, and the rule applies 
generally to contracts of employment that create 
the intimate relation traditionally known as 
master and servant. See Restatement, Second, 
Agency 8 2. 

The rule that bars specific enforcement of the 
employee's promise to render personal service 
has sometimes been extended to bar specific 
enforcement of the employer's promise where 
personal supervision is considered to be involved. 
The policies against compelling an employer to 
retain an employee have not, however, prevented 
courts from ordering reinstatement of employees 
discharged in contravention of statutes 
prohibiting discrimination or in violation of 
collective bargaining agreements. 


Illustrations: 

1. A, a noted opera singer, contracts with B 
to sing exclusively at B's opera house during the 
coming season. A repudiates the contract before 
the time for performance in order to sing at C’s 
competing opera house, and B sues A for specific 
performance. Even though A's singing at C's op- 
era house will cause B great loss that he cannot 
prove with reasonable certainty, and even though 
A can find suitable jobs singing at opera houses 
not in competition with B’s, specific performance 
will be refused. 


2. The facts being otherwise as stated in Il- 
lustration 1, B discharges A and A sues for spe- 
cific performance. Even though singing at B's 
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opera house would have greatly enhanced A's 
reputation and earning power in an amount that 
A cannot prove with reasonable certainty, specific 
performance will be refused. 


c. Availability of injunction. A contract for 
personal service is usually exclusive in the sense 
that it imposes not only a duty to render the 
service to the other party but also a duty to 
forbear from rendering it to anyone else. Because 
specific performance of the duty to render the 
service is precluded by the rule stated in 
Subsection (1), the availability of injunctive relief 
to enforce the duty of forbearance takes on special 
importance. Subsection (2) indicates the 
application ofthe general rule on injunctive relief 
stated in 8 357(2) to this important situation. 
Under that general rule, an injunction will not 
be ordered if the remedy in damages would be 
adequate (8 359). Damages are likely to be 
adequate to protect the employer's interest unless 
the employee's services are unique or 
extraordinary, either because of special skill that 
he possesses or because of special knowledge that 
he has acquired of the employer's business. 

Even if damages are not adequate, however, 
an injunction will not be granted if its probable 
result will be to leave the employee without other 
reasonable means of making a living. It is not the 
purpose in granting the injunction to enforce the 
duty to render the service and, to justify granting 
it, it should appear that the employee is not being 
forced to perform the contract as the only 
reasonable means of making a living. 
Furthermore, if the probable result of an 
injunction will be the employee's performance of 
the contract, it should appear that the employer 
is prepared to continue the employment in good 
faith so that performance will not involve 
personal relations the enforced continuance of 
which is undesirable. These issues are for the 
exercise of judicial discretion based on such 
factors as the character and duration of the 
service, the probability of the renewal of good 
relations, the extent to which other remedies are 
adequate, and the probable hardship that will 
result from an injunction. 


Illustrations: 

3. A contracts to serve exclusively as sales 
manager in B's clothing store for a year. A repu- 
diates the contract shortly after beginning per- 
formance and goes to work for C, a competitor of 
B. B sues A for an injunction ordering A not to 
work for C. Unless A's services are unique or ex- 
traordinary, the injunction will be refused. If, 
however, A has special knowledge of B's custom- 
ers that will cause a substantial number of them 
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to leave B and patronize C, the injunction may 
properly be granted. 


4. The facts being otherwise as stated in Il- 
lustration 1, B sues A for an injunction ordering 
A not to sing in C's opera house. The injunction 


§ 368. Effect Of Power Of Termination 


may properly be granted. If, however, C is not a 
competitor of B, the injunction will not be granted 
because its principal effect would be indirectly to 
compel A to continue in B's service. 


(1) Specific performance or an injunction will not be granted against a party 
who can substantially nullify the effect of the order by exercising a power of 


termination or avoidance. 


(2) Specific performance or an injunction will not be denied merely because 
the party seeking relief has a power to terminate or avoid his duty unless the 
power could be used, in spite of the order, to deprive the other party of 
reasonable security for the agreed exchange for his performance. 


Comment: 


a. Power in party against whom relief is 
sought. Specific performance or an injunction 
will not be granted against a party who, by 
exercising a power of termination or avoidance, 
can substantially nullify the effect of the order. 
The power of termination or avoidance may be 
derived from a term of the agreement or from a 
rule of law. If a term of the agreement allows the 
party to terminate at will so as to make his 
promise illusory, no contract is created and no 
question of enforcement arises. See Comment e 
to 8 2. Even if the term requires that notice of 
termination be given some period of time before 
it takes effect, so that the promise is not illusory 
and the contract is enforceable, the period may 
be so short that specific performance or an 
injunction would be pointless. If, however, the 
period is a substantial one, for example thirty 
days, and the performance that would have to be 
rendered during that period would be substantial 
even if notice were given immediately, equitable 
relief may properly be granted. As to the situation 
in which the power can be exercised only at the 
cost of rendering some significant alternative 
performance, see Comment b to 8 361. 


Illustrations: 

1. A, a noted opera singer, contracts with B 
to sing exclusively at B's opera house for two sea- 
sons, reserving the power to terminate the con- 
tract at any time after the end of the first season 
by giving 24 hours' written notice. A repudiates 
the contract when the second season is half over 
in order to sing at C's competing opera house, and 
B sues to enjoin A from doing so. The injunction 
will not be granted. If, however, A repudiates 
when the first season is half over, the injunction 
may be granted. 


2. A sells his business to B and makes a valid 


promise not to carry on a competing business, 
reserving the power to terminate his duty not to 
compete by paying B $50,000. A repudiates his 
duty not to compete and threatens to operate a 
competing business, and B sues A to enjoin him 
from doing so. The injunction may be granted, 
conditional on A not having paid the $50,000. 


b. Power in party seeking relief. The existence 
of a power of termination or avoidance in the 
party who seeks specific performance or an 
injunction does not preclude such relief unless 
the power will seriously threaten the other party's 
security that the agreed exchange will be 
rendered. This is a specific application of the 
general rule stated in 8 363. If the power is 
reserved by a term of the agreement, the court 
can protect the other party by providing that 
either the decree itself or the other party's 
performance shall extinguish the power. If the 
party seeking relief has already rendered part 
performance or otherwise materially changed his 
position in reliance on the contract, this may give 
him a stronger economic interest in carrying out 
the agreement and thus increase the other party's 
security. If the other party's security cannot be 
reasonably assured, however, equitable relief will 
be refused. 


Illustrations: 

3. A, a minor, makes a contract to transfer a 
farm to B for $100,000. B repudiates the contract 
and A sues B for specific performance. Specific 
performance, even on condition of payment of the 
$100,000, will be refused if A has not reached the 
age of majority, unless the jurisdiction is one in 
which the court's decree is conclusive on A so as 
to terminate his power of avoidance. After A 
reaches the age of majority and has ratified the 
contract, specific performance will be granted. 
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4. A makes a contract with B under which B 
obtains rights to all the oil and gas that he^can 
produce from A's land for 10 years and promises 
to sink specific wells and pay A a fixed royalty on 
all oil and gas produced. The contract provides 
that B may at any time surrender his rights and 
terminate his duties on payment of $1. After B 
has sunk one well, A repudiates the contract and 
threatens to make a similar contract with C. B sues 
to enjoin A from interfering with his right to oil 
and gas as long as he continues to render sub- 
stantial performance. The injunction may be 
granted. The result would be different if A repu- 
diated before any performance by B and there was 
no way reasonably to secure B's performance. 


5. A, a noted opera singer, contracts with B 
to sing exclusively at B's opera house during the 
coming season, B reserving the right to terminate 
the contract on 10 days' written notice. A repudi- 
ates the contract when the season is half over, 
after having been paid for that part of the season, 
in order to sing at C's competing opera house, and 
B sues to enjoin A from singing at C's opera house. 
The injunction may be granted, conditional on B's 
continued readiness and willingness to perform 
his part of the contract. 


§ 369. Effect Of Breach By Party Seeking Relief 
Specific performance or an injunction may be granted in spite of a breach by 
the party seeking relief, unless the breach is serious enough to discharge the 
other party’s remaining duties of performance. 


Comment: 

a. Seriousness of breach. If a party has himself 
committed such a serious breach of contract, 
whether by non-performance or repudiation, as 
to discharge the other party's remaining duties 
under the contract, the party in breach is not 
entitled to relief, equitable or otherwise, if the 
other party refuses further performance. 
Whether a breach is serious enough to have this 
effect is determined by the rules stated in Chapter 
10, Performance and Non-Performance. 
However, the fact that a party has committed a 
minor breach, one not serious enough to 
discharge the other party's remaining duties, 
does not preclude specific performance or an 
injunction. The party seeking relief may be 
required to cure the breach as a condition of the 
decree (see Illustration 1 to 8 358) or may be held 
accountable for damages caused by his breach, 
either through a payment of money to the other 
party or by an abatement in the price that the 
other party is compelled to pay. 
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Illustrations: 

1. A contracts to sell B his farm, said to con- 
tain 150 acres and to have a house on it in good 
repair. The farm contains 149 acres and the house 
is in slight disrepair. A tenders a deed but B re- 
fuses to accept it or pay although the defects are 
not such as would discharge his remaining du- 
ties of performance (see 8 241), and A sues B for 
specific performance. Specific performance may 
properly be granted with an abatement of the 
price in an amount equal to damages for the de- 
fects. See Illustration 3 to 8 358. 


2. A contracts to sell to B his farm, convey- 
ance and payment to be made on May 1. A ten- 
ders a deed on May 1 but B is not then able to 
pay. B tenders payment on May 10 but A refuses 
to convey although the delay is not such as would 
discharge his remaining duties of performance 
(see 8 242), and B sues A for specific performance. 
Specific performance may properly be granted, 
conditional on B paying A any damages caused 
by the delay. 


3. The facts being otherwise as stated in Il- 
lustration 2, B does not tender payment until Sep- 
tember 1, a delay sufficient to discharge A's re- 
maining duties of performance (see 8 242). Spe- 
cific performance will be refused on the ground 
of B's breach. 


Cu. 16 Remedies § 370 
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Topic 4. Restitution 


Introductory Note 


Restitution is a common form of relief in contract cases. It has as its objective not the enforcement of contracts 
through the protection of a party's expectation or reliance interests but the prevention of unjust enrichment 
through the protection of his restitution interest. See 8 344. A party who has received a benefit at the expense of 
the other party to the agreement is required to account for it, either by returning it in kind or by paying a sum of 
money. General rules that govern restitution in this context are set out in 88 370-77. 

This Chapter does not deal with restitution in general, because that subject is covered by the Restatement of 
Restitution. This Topic treats restitution in five situations that are closely related to contracts. The first is that 
in which the other party is in breach and the party seeking restitution has chosen it as an alternative to the 
enforcement ofthe contract between them (8 373). In the second the party seeking restitution claims the benefit 
that he has conferred under the contract because he is precluded by his own breach from enforcing the contract 
(8 374). In the third situation the party seeking restitution claims the benefit that he has conferred under the 
contract because he is precluded from enforcing it against the other party because of the Statute of Frauds (8 
375). The fourth situation is that in which a party claims restitution upon avoidance of a contract on the ground, 
for example, of mistake, misrepresentation or duress (8 376). The fifth is that in which he claims restitution on 
the ground that his duty of performance did not arise or was discharged as a result of impracticability of 
performance, frustration of purpose, non-occurrence of a condition or disclaimer by a beneficiary (8 377). A 
party's right to restitution under an agreement that is unenforceable on grounds of public policy is the subject 
of Topic 5 of Chapter 8, Unenforceability on Grounds of Public Policy. As to the right to restitution following an 
agreement of rescission, see Comment c to 8 283. This Chapter does not deal with restitution for benefits during 
negotiations that do not result in an agreement or under an agreement that is not enforceable because its terms 
are not sufficiently certain (8 33). See generally Restatement of Restitution 88 15, 40, 47, 53. 


§ 370. Requirement That Benefit Be Conferred 
A party is entitled to restitution under the rules stated in this Restatement 
only to the extent that he has conferred a benefit on the other party by way of 
part performance or reliance. 


Comment: 


a. Meaning of requirement. A party's 
restitution interest is his interest in having 
restored to him any benefit that he has conferred 
on the other party. See 8 344(2). Restitution is, 
therefore, available to a party only to the extent 
that he has conferred a benefit on the other party. 
The benefit may result from the transfer of 
property or from services, including forbearance. 
See Restatement of Restitution 8 1, Comment b. 
The benefit is ordinarily conferred by 
performance by the party seeking restitution, and 
receipt by the other party of performance that he 
bargained for is regarded as a benefit. However, 
a benefit may also be conferred if the party 
seeking restitution relies on the contract in some 
other way, as where he makes improvements on 
property that does not ultimately become his. 
However, a party's expenditures in preparation 
for performance that do not confer a benefit on 
the other party do not give rise to a restitution 
interest. See Illustration 1. If, for example, the 
performance consists of the manufacture and 
delivery of goods and the buyer wrongfully 
prevents its completion, the seller is not entitled 
to restitution because no benefit has been 


conferred on the buyer. See Illustration 2. The 
injured party may, however, have an action for 
damages, including one for recovery based on his 
reliance interest (8 349). The requirement of this 
Section is generally satisfied if a benefit has been 
conferred, and it is immaterial that it was later 
lost, destroyed or squandered. See Illustration 3. 
The benefit must have been conferred by the 
party claiming restitution. It is not enough that 
it was simply derived from the breach. See 
Illustration 4. The other party is considered to 
have had a benefit conferred on him if a 
performance was rendered at his request to a 
third person. See Illustration 5. If the contract is 
for the benefit of a third person, the promisee is 
entitled to restitution unless the duty to the 
beneficiary cannot be varied under the rule stated 
in 8 311. 


Illustrations: 

1. A, who holds a mortgage on B's house, 
makes a contract with B under which A promises 
not to foreclose the mortgage for a year. In reli- 
ance on this promise, B invests money that he 
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would have used to pay the mortgage in improv- 
ing other land that he owns. A repudiates the con- 
tract and forecloses. B cannot get restitution 
based on the improvements since making them 
conferred no benefit on A. But see Illustration 4 
to 8 373 and Illustration 11 to 8 90. 


2. A contracts to sell B a machine for 
$100,000. After A has spent $40,000 on the 
manufacture of the machine but before its 
completion, B repudiates the contract. A cannot 
get restitution of the $40,000 because no benefit 
was conferred on B. 


3. A promises to deposit $100,000 to B's 
credit in the X Bank in return for B's promise to 
render services. À deposits the $100,000, the X 
Bank fails, and B refuses to perform. A can get 
restitution of the $100,000 because a benefit was 
to that extent conferred on B even though it was 
lost by B when the X Bank failed. See 8 373. 


§ 371. Measure Of Restitution Interest 


4. A contracts to work full time for B as a 
bookkeeper. In breach of this contract, A uses 
portions of the time that he should spend work- 
ing for B in keeping books for C, who pays him an 
additional salary. B sues A for breach of contract. 
B cannot recover from A the amount of the salary 
paid by C because it was not a benefit conferred 
by B. 


5. A, a social worker, promises B to render 
personal services to C in return for B's promise to 
educate A's children. B repudiates the contract 
after A has rendered part of the services. A can 
get restitution from B for the services, even 
though they were not rendered to B, because they 
conferred a benefit on B. See Illustration 3 to 8 


371. 


If a sum of money is awarded to protect a party's restitution interest, it may as 


justice requires be measured by either 


(a) the reasonable value to the other party of what he received in terms of 
what it would have cost him to obtain it from a person in the claimant's position, 


or 


(b) the extent to which the other party's property has been increased in value 


or his other interests advanced. 


Comment: 

a. Measurement of benefit. Under the rules 
stated in $8 344 and 370, a party who is liable in 
restitution for a sum of money must pay an 
amount equal to the benefit that has been 
conferred upon him. Ifthe benefit consists simply 
of a sum of money received by the party from 
whom restitution is sought, there is no difficulty 
in determining this amount. If the benefit 
consists of something else, however, such as 
services or property, its measurement in terms 
of money may pose serious problems. 

Restitution in money is available in a wide 
variety of contexts, and the resolution of these 
problems varies greatly depending on the 
circumstances. If, for example, the party seeking 
restitution has himself committed a material 
breach (8 374), uncertainties as to the amount of 
the benefit may properly be resolved against him. 

A particularly significant circumstance is 
whether the benefit has been conferred by way 
of performance or by way of reliance in some 
other way. See Comment a to § 370. Recovery is 
ordinarily more generous for a benefit that has 
been conferred by performance. To the extent 
that the benefit may reasonably be measured in 
different ways, the choice is within the discretion 


of the court. Thus a court may take into account 
the value of opportunities for benefit even if they 
have not been fully realized in the particular case. 

An especially important choice is that between 
the reasonable value to a party of what he 
received in terms of what it would have cost him 
to obtain it from a person in the claimant’s 
position and the addition to the wealth of that 
party as measured by the extent to which his 
property has been increased in value or his other 
interests advanced. In practice, the first measure 
is usually based on the market price of such a 
substitute. Under the rule stated in this Section, 
the court has considerable discretion in making 
the choice between these two measures of benefit. 
Under either choice, the court may properly 
consider the purposes of the recipient of the 
benefit when he made the contract, even if those 
purposes were later frustrated or abandoned. 

b. Choice of measure. The reasonable value to 
the party against whom restitution is sought 
(Paragraph (a)) is ordinarily less than the cost to 
the party seeking restitution, since his 
expenditures are excluded to the extent that they 
conferred no benefit. See Comment a to § 344.: 
Nor can the party against whom restitution is 
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sought reduce the amount for which he may 
himself be liable by subtracting such 
expenditures from the amount of the benefit that 
he has received. See Illustration 5 to 8 377. The 
reasonable value to the party from whom 
restitution is sought (Paragraph (a)), is, however, 
usually greater than the addition to his wealth 
(Paragraph (b)). If this is so, a party seeking 
restitution for part performance is commonly 
allowed the more generous measure of 
reasonable value, unless that measure is unduly 
difficult to apply, except when he is in breach (§ 
374). See Illustration 1. In the case of services 
rendered in an emergency or to save life, however, 
restitution based on addition to wealth will 
greatly exceed that based on expense saved and 
recovery is invariably limited to the smaller 
amount. See Illustration 2. In the case of services 
rendered to a third party as the intended 
beneficiary of a gift promise, restitution from the 
promisee based on his enrichment is generally 
not susceptible of measurement and recovery 
based on reasonable value is appropriate. See 
Illustration 3. 


Illustrations: 

1. A, a carpenter, contracts to repair B's roof 
for $3,000. A does part of the work at a cost of 
$2,000, increasing the market price of B's house 
by $1,200. The market price to have a similar car- 
penter do the work done by A is $1,800. A's resti- 
tution interest is equal to the benefit conferred 
on B. That benefit may be measured either by the 


§ 372. Specific Restitution 


addition to B's wealth from A's services in terms 
of the $1,200 increase in the market price of B's 
house or the reasonable value to B of A's services 
in terms of the $1,800 that it would have cost B 
to engage a similar carpenter to do the same work. 
Ifthe work was not completed because of a breach 
by A and restitution is based on the rule stated in 
8 374, $1,200 is appropriate. If the work was not 
completed because of a breach by B and restitu- 
tion is based on the rule stated in 8 373, $1,800 is 
appropriate. 


2. A, a surgeon, contracts to perform a se- 
ries of emergency operations on B for $3,000. A 
does the first operation, saving B's life, which can 
be valued in view of B's life expectancy at 
$1,000,000. The market price to have an equally 
competent surgeon do the first operation is 
$1,800. A's restitution interest is equal to the ben- 
efit conferred on B. That benefit is measured by 
the reasonable value to B of A's services in terms 
of the $1,800 that it would have cost B to engage 
a similar surgeon to do the operation regardless 
of the rule on which restitution is based. 


3. A, a social worker, promises B to render 
personal services to C in return for B's promise to 
educate A's children. A renders only part of the 
services and B then refuses to educate A's chil- 
dren. The market price to have a similar social 
worker do the services rendered by A is $1,800. 
If A recovers in restitution under the rule stated 
in 8 373, an appropriate measure of the benefit 
conferred on B is the reasonable value to B of A's 
services in terms of the $1,800 that it would have 
cost B to engage a similar social worker to do the 
same work. 


(1) Specific restitution will be granted to a party who is entitled to restitution, except that: 
(a) specific restitution based on a breach by the other party under the rule 
stated in 8 373 may be refused in the discretion of the court if it would unduly 
interfere with the certainty of title to land or otherwise cause injustice, and 
(b) specific restitution in favor of the party in breach under the rule stated in 


8 374 will not be granted. 


(2) A decree of specific restitution may be made conditional on return of or 
compensation for anything that the party claiming restitution has received. 

(3) If specific restitution, with or without a sum of money, will be substantially 
as effective as restitution in money in putting the party claiming restitution in 
the position he was in before rendering any performance, the other party can 
discharge his duty by tendering such restitution before suit is brought and 


keeping his tender good. 


Comment: 
a. Specific restitution on avoidance or in 


similar circumstances. A party who has a right 
to restitution under the rule stated in 8 376 
because he has avoided the contract, generally 
has a choice of either claiming a sum of money 
in restitution or seeking specific restitution if the 


benefit is something that can be returned to him. 
The same is true of a party who has a right to 
restitution under the rule stated in 8 377 on one 
ofthe grounds there stated, even though this rule 
does not, strictly speaking, result in avoidance of 
the contract. The right to specific restitution may, 
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however, be subject to rights of third parties. 
Their rights are not dealt with in this 
Restatement. For special rules governing the 
right of a seller under a contract for the sale of 
goods, see Uniform Commercial Code 88 2-507, 
2-702. 


Illustration: 

1. A is induced by B's misrepresentation to 
sell a tract of land to B for $100.000. On discov- 
ery of the misrepresentation, A tenders back the 
$100,000 and sues B for specific restitution of 
the land. Specific restitution will be granted. 


b. Specific restitution on other grounds. A 
party whose right to restitution is based on the 
other party's breach also has a right to specific 
restitution, subject to the limitation stated in 
Paragraph (a). In the case of a contract for the 
sale of goods, the Uniform Commercial Code 
limits much more severely the seller's right to 
specific restitution, although the seller can 
protect himself by taking a security interest in 
the goods. See Uniform Commercial Code 8 2- 
703. The most important problems of specific 
restitution that remain usually arise in 
connection with contracts to transfer land. If the 
buyer of land fails or refuses to pay the price after 
thetransfer ofthe land to him, the seller is limited 
to his claim for the price, which may be secured 
by a vendor's lien as a matter of law or by a 
security interest that he has reserved. The 
question of his right to specific restitution does 
not arise in that situation (8 373(2)). Specific 
restitution may, however, be appropriate where 
there is a right to restitution because the return 
promise is to do something other than pay 
money. See Illustrations 2 and 3. In that case, 
however, a court may refuse specific restitution 
if it would undulv interfere with the certainty of 
title to the land. In resolving that question, a court 
will take into account all the circumstances, 
including the inadequacy of other relief. A court 
may also refuse specific restitution if it would 
otherwise cause injustice as where, for example, 
it would result in a preference over other creditors 
in bankruptcy. Specific restitution under the rule 
stated in this Section is available to the injured 
party even though enforcement of the contract is 
barred by the Statute of Frauds. See 8 375. Under 
the exception stated in Paragraph (b), however, 
it is never available to a party who is himself in 
breach. See 8 374. 


Illustrations: 

2. A contracts to transfer a tract of land to B 
in return for B's promise to transfer a tract of land 
to A at the same time. After A has transferred his 
tract to B and received a deed from B, A learns 
that B does not have title to the other tract. A sues 
B for specific restitution. Specific restitution will 
be granted, together with compensation to A for 
the value to B of the use of the land, because the 
right to specific restitution will not unduly inter- 
fere with the certainty of title to land. If B's prom- 
ise is to transfer his tract to A ten years after A's 
transfer of his tract, specific restitution will be 
denied because a right to specific restitution 
would unduly interfere with the certainty of title 
to land during the ten years. 


3. A contracts to transfer a tract of land to B 
in return for B's promise to support A for life. B 
repudiates the contract after he has supported A 
for a time and A has transferred the land to him, 
and A sues B for specific restitution. Specific res- 
titution will be granted, conditional on compen- 
sation by A for any support that he has received 
less the value to B of the use of the land, because 
the right to specific restitution will not unduly 
interfere with the certainty of title to land given 
the inadequacy of A's right to damages because 
of the difficulty of proving damages with suffi- 
cient certainty (8 352). 


4. A contracts to transfer a tract of land to B 
in return for B's promise to transfer a tract of land 
to A at a later date. After A has transferred his 
tract of land to B, B sells both tracts to C, a good 
faith purchaser for value, taking a mortgage to 
secure the balance of the price on the tract trans- 
ferred by A. A sues B and C for specific restitu- 
tion. Specific restitution will be denied but A can 
get a decree subrogating him to B's right to the 
balance of the price and to his rights under the 
purchase money mortgage that secures it. 


5. A contracts to transfer to B half of his 
20,000 shares of stock in the X Corporation in 
return for B's promise to pay $100,000, to orga- 
nize a holding company to contro! X Corporation 
and to protect A's remaining interest as a share- 
holder. After A has transferred the stock and B 
has paid the $100,000, B refuses to organize the 
holding company. A sues B for specific restitu- 
tion. Specific restitution may properly be granted 
conditional on repayment by A of the $100,000. 


c. Tender of specific restitution. In some 
circumstances, a party who is liable for restitution 
can discharge his duty by tendering specific 
restitution and keeping his tender good. The 
tender has this result only if specific restitution 
will be substantially as effective as restitution in 
money in putting the party claiming restitution 
in the position he was in before rendering any 
performance. If tender of a sum of money in ` 
addition to specific restitution will do this, such 
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a tender discharges the other party’s duty. See 
Illustration 6. The tender must, however, be made 
before suit has been brought. 


Illustration: 


6. A makes an oral contract with B under 
which A transfers 1,000 shares of stock to B in 


return for B's promise to convey a tract of land to 
A. B repudiates the contract before he has con- 
veyed the land and tenders back the stock and the 
dividends received from it and keeps his tender 
good. A rejects the tender and sues B for restitu- 
tion of the value to B of the stock. A cannot re- 
cover the value of the stock. 


§ 373. Restitution When Other Party Is In Breach 


(1) Subject to the rule stated in Subsection (2), on a breach by non-performance 
that gives rise to a claim for damages for total breach or on a repudiation, the 
injured party is entitled to restitution for any benefit that he has conferred on 
the other party by way of part performance or reliance. 

(2) The injured party has no right to restitution if he has performed all of his 
duties under the contract and no performance by the other party remains due 
other than payment of a definite sum of money for that performance. 


Comment: 
a. Restitution as alternative remedy for 


breach. An injured party usually seeks, through 
protection of either his expectation or his reliance 
interest, to enforce the other party's broken 
promise. See 8 344(1). However, he may, as an 
alternative, seek, through protection of his 
restitution interest, to prevent the unjust 
enrichment of the other party. See 8 344(2). This 
alternative is available to the injured party as a 
remedy for breach under the rule stated in this 
Section. It is available regardless of whether the 
breach is by non-performance or by repudiation. 
If, however, the breach is by non-performance, 
restitution is available only if the breach gives rise 
to a claim for damages for total breach and not 
merely to a claim for damages for partial breach. 
Compare Illustration 1 with Illustration 2. A party 
who has lost the right to claim damages for total 
breach by, for example, acceptance or retention 
of performance with knowledge of defects (8 
246), has also lost the right to restitution. 
Restitution is available on repudiation by the 
other party, even in those exceptional situations 
in which no claim for damages for total breach 
arises as a result of repudiation alone. See 
Comment d to § 253. See Illustration 3. The rule 
stated in this Section applies to all enforceable 
promises, including those that are enforceable 
because of reliance. See Illustration 4. An injured 
party's right to restitution may be barred by 
election under the rules stated in 88 378 and 379. 


Illustrations: 

1. A contracts to sell a tract of land to B for 
$100,000. After B has made a part payment of 
$20,000, À wrongfully refuses to transfer title. B 


can recover the $20,000 in restitution. The re- 
sult is the same even if the market price of the 
land is only $70,000, so that performance would 
have been disadvantageous to B. 


2. À contracts to build a house for B for 
$100,000, progress payments to be made 
monthly. After having been paid $40,000 for two 
months, A commits a breach that is not material 
by inadvertently using the wrong brand of sewer 
pipe. B has a claim for damages for partial breach 
but cannot recover the $40,000 that he has paid 
A. 


3. On February 1, A and B make a contract 
under which, as consideration for B’s immediate 
payment of $50,000, A promises to convey to Ba 
parcel of land on May 1. On March 1, A repudi- 
ates by selling the parcel to C. On April 1, B com- 
mences an action against C. Although under the 
rule stated in 8 253(1), B has no claim against A 
for damages for breach of contract until perfor- 
mance is due on May 1, B can recover $50,000 
from A in restitution. See Illustration 4 to 8 253. 


4. A, who holds a mortgage on B's land, 
promises B that he will not foreclose the mort- 
gage for another year, even if B makes no pay- 
ments. In reliance on A's promise, B makes valu- 
able improvements. A forecloses in breach of his 
promise and buys the land at a judicial sale for 
the amount of the mortgage debt. B can recover 
in restitution for the value of the improvements. 
Compare Illustration 1 to § 370; see also Illustra- 
tion 12 to 8 90. 


b. When contract price is a limit. The rule 
stated in Subsection (1) is subject to an important 
exception. If, after one party has fully performed 
his part of the contract, the other party then 
refuses to pay a definite sum of money that has 
been fixed as the price for that performance, the 
injured party is barred from recovery of a greater 
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sum as restitution under the rule stated in 
Subsection (2). Since he is entitled to recover the 
price in full together with interest, he has a 
remedy that protects his expectation interest by 
giving him the very thing that he was promised. 
Even if he asserts that the benefit he conferred 
on the other party exceeds the price fixed by the 
contract, justice does not require that he have the 
right to recover this larger sum in restitution. To 
give him that right would impose on the court 
the burden of measuring the benefit in terms of 
money in spite of the fact that this has already 
been done by the parties themselves when they 
made their contract. See Illustration 5. If, 
however, the performance to be rendered by the 
party in breach is something other than the 
payment of a definite sum in money, this burden 
is less of an imposition on the court since, even if 
damages were sought by the injured party, the 
court would have to measure the value to him of 
the performance due from the party in breach. 
The clearest case occurs where the injured party 
has paid the full price in money for the 
performance that the party in breach has 
subsequently failed to render. To allow restitution 
of the sum paid in that case imposes no burden 
of measurement on the court and relieves it of 
the burden that it would have if damages were 
awarded of measuring the value to the injured 
party of the performance due from the party in 
breach. See Illustration 6. For this reason, the 
rule stated in Subsection (2) is limited to the 
situation where the only remaining performance 
due from the party in breach is the payment of a 
definite sum of money. See Illustrations 6 and 7. 
If the performance promised by the party in 
breach consists in part of money and in part of 
something else, full performance by the injured 
party does not bar him from restitution unless 
the party in breach has rendered all of his 
performance except a money payment. 


Illustrations: 

5. A contracts to work for B for one month 
for $10,000. After A has fully performed, B repu- 
diates the contract and refuses to pay the $10,000. 
A can get damages against B for $10,000, together 
with interest, but cannot recover more than that 
sum even if he can show that the benefit to B from 
the services was greater than $10,000. 


6. A contracts to sell a tract of land to B for 
$100,000. After B has paid the full $100,000, A 
repudiates and refuses to transfer title. B has a 
right to $100,000 in restitution. 


7. À contracts to build a building for B in 
return for B's promise to transfer a tract of land 


to A and to pay $10,000. After A has built the 
building, B refuses to transfer title or to pay the 
$10,000. A has a right to the reasonable value of 
his work and materials. 


c. Effect of “divisibility.” Sometimes a contract 
is “divisible” in the sense that parts of the 
performances to be exchanged on each side are 
properly regarded as a pair of agreed equivalents. 
See 8 240. The rule stated in Subsection (2) 
applies by analogy to such contracts. If one party 
has fully performed his side of such a pair and all 
that remains on the other side is for the other 
party to pay a definite sum of money, recovery 
for the performance rendered is limited to that 
sum. Restitution is not available as an alternative 
even if there has been a breach as to other parts 
ofthe contract. See Illustration 8. If both parties 
have fully performed, so that nothing with respect 
to the pair of agreed equivalents remains to be 
done on either side, no recovery can be had as to 
that pair. 


Illustrations: 

8. A contracts to work as a consultant for B 
for a fee of $50,000, payable at the end of the year, 
together with a payment of $200 a month for A's 
use of his own car and reimbursement of A's ex- 
penses. B wrongfully discharges A at the end of 
six months. A cannot recover in restitution for the 
use of his car or for his expenses, but can recover 
for these items as provided in the contract. As to 
his recovery for his services, see Illustration 12. 


9. A contracts to build a house for B for 
$50,000, progress payments to be made monthly 
in an amount equal to 8596 of the price of the work 
performed during the preceding month, the bal- 
ance to be paid on the architect's certificate of 
satisfactory completion of the house. B makes the 
first three payments and then repudiates the con- 
tract and has another builder finish the house. A 
can recover in restitution for the reasonable value 
of his work, labor and materials, less the amount 
of the three payments. The performance during 
each month and the corresponding progress pay- 
ments are not agreed equivalents under the rule 
stated in 8 240. See Illustration 7 to 8 240. 


d. Losing contracts. An injured party who has 
performed in part will usually prefer to seek 
damages based on his expectation interest (8 347) 
instead of a sum of money based on his restitution 
interest because such damages include his net 
profit and will give him a larger recovery. Even if 
he cannot prove what his net profit would have 
been, he will ordinarily seek damages based on 
his reliance interest (8 348), since this will 
compensate him for all of his expenditures, 
regardless of whether they resulted in a benefit - 
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to the party in breach. See Comment a to 8 344. 
In the case of a contract on which he would have 
sustained a loss instead of having made a profit, 
however, his restitution interest may give him a 
larger recovery than would damages on either 
basis. The right ofthe injured party under a losing 
contract to a greater amount in restitution than 
he could have recovered in damages has 
engendered much controversy. The rules stated 
in this Section give him that right. He is entitled 
to such recovery even if the contract price is 
stated in terms of a rate per unit of work and the 
recovery exceeds that rate. There are, however, 
two important limitations. The first limitation is 
one that is applicable to any claim for restitution: 
the party in breach is liable only to the extent that 
he has benefited from the injured party's 
performance. If he has, for example, taken 
advantage of the injured party's part performance 
by having the rest of the work completed after 
his breach, the extent of his benefit is easy to 
measure in terms of the reasonable value of the 
injured party's performance. See Illustration 10. 
If, however, he has abandoned the project and 
not completed the work, that measurement will 
be more difficult. See Illustration 11. In that 
situation, the court may exercise its sound 
discretion in choosing between the two measures 
stated in 8 371. In doing so it will take account of 
all the circumstances including the observance 
by the parties of standards of good faith and fair 
dealing during any negotiations leading up to the 
rupture of contractual relations (8 208). See 
Introductory Note to Chapter 10. Since a contract 
that is a losing one for the injured party is often 
an advantageous one for the party in breach, the 
possibility should not be overlooked that the 
breach was provoked by the injured party in order 
to avoid having to perform. The second limitation 
is that stated in Subsection (2). If the injured 
party has completed performance and nothing 
remains for the party in breach to do but to pay 
him the price, his recovery is limited to the price. 
See Comment b. 


Illustrations: 

10. A, a plumbing subcontractor, contracts 
with B, a general contractor, to install the plumb- 
ing in a factory being built by B for C. B promises 
to pay A $100,000. After A has spent $40,000, B 
repudiates the contract and has the plumbing fin- 
ished by another subcontractor at a cost of 
$80,000. The market price to have a similar 
plumbing subcontractor do the work done by A 
is $40,000. A can recover the $40,000 from B in 
restitution. 


11. À contracts to build a house for B for 
$100,000. After A has spent $40,000, B discov- 
ers that he does not have good title to the land on 
which the house is to be built. B repudiates the 
contract and abandons the project. A's work re- 
sults in no actual benefit to B. A cannot recover 
in restitution from B, but under the rule stated in 
8 349 he can recover as damages the $40,000 that 
he has spent unless B proves with reasonable cer- 
tainty that A would have sustained a net loss if 
the contract had been performed. See Illustration 
4 to 8 349. 


12. A contracts to work as a consultant for B 
for a fee of $50,000, payable at the end of the year. 
B wrongfully discharges A at the end of eleven 
months. À can recover in restitution based on the 
reasonable value of his services. The terms of the 
contract are evidence of this value but are not 
conclusive. 


e. Avoidability as a limit on restitution. The 
rule that precludes restitution for a benefit that 
has been conferred officiously (Restatement of 
Restitution § 2), applies to preclude recovery for 
performances that a party has rendered following 
a repudiation by the other party. Compare the 
rule stated in 8 350. 


Illustration: 

13. A contracts to build a bridge for B for 
$100,000. B repudiates the contract shortly af- 
ter A has begun work on the bridge, telling A that 
he no longer has need for it. A nevertheless spends 
an additional $10,000 in continuing to perform. 
A's restitution interest under the rule stated in 8 
370 does not include the benefit conferred on B 
by the $10,000. See Illustration 1 to 8 350. 
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§ 374. Restitution In Favor Of Party In Breach 
(1) Subject to the rule stated in Subsection (2), if a party justifiably refuses to 
perform on the ground that his remaining duties of performance have been 
discharged by the other party's breach, the party in breach is entitled to 


restitution fo 


ce 


or reliance in excess of the loss that he has caused by his own breach. 

(2) To the extent that, under the manifested assent of the parties, a party's 
performance is to be retained in the case of breach, that party is not entitled to 
restitution if the value of the performance as liquidated damages is reasonable 
in the light of the anticipated or actual loss caused by the breach and the 


difficulties of proof of loss. 


Comment: 

a. Restitution in spite of breach. The rule 
stated in this Section applies where a party, after 
having rendered part performance, commits a 
breach by either non-performance or repudiation 
that justifies the other party in refusing further 
performance. It is often unjust to allow the 
injured party to retain the entire benefit of the 
part performance rendered by the party in breach 
without paying anything in return. The party in 
breach is, in any case, liable for the loss caused 
by his breach. If the benefit received by the 
injured party does not exceed that loss, he owes 
nothing to the party in breach. If the benefit 
received exceeds that loss, the rule stated in this 
Section generally gives the party in breach the 
right to recover the excess in restitution. If the 
injured party has a right to specific performance 
and remains willing and able to perform, he may 
keep what he has received and sue for specific 
performance of the balance. 

The rule stated in this Section is of particular 
importance in connection with breach by the 
buyer under a land sale contract (see Illustration 
1) and breach by the builder under a construction 
contract (see Illustrations 2, 3 and 4). It is less 
important in the case ofthe defaulting employee, 
who has the protection afforded by statutes that 
require salary payments at relatively short 
intervals. The case of defaulting buyer of goods 
is governed by Uniform Commercial Code 8 2- 
718(2), which generally allows restitution of all 
but an amount fixed by that section. 
Furthermore, to the extent that the contract is 
"divisible" so that pairs of part performances on 
each side are agreed equivalents (8 240), the 
party in breach can recover under the terms of 
the contract and does not need restitution to 
obtain relief. 

b. Measurement of benefit. If the party in 
breach seeks restitution of money that he has 
paid, no problem arises in measuring the benefit 
to the other party. See Illustration 1. If, however, 
he seeks to recover a sum of money that 


represents the benefit of services rendered to the 
other party, measurement of the benefit is more 
difficult. Since the party seeking restitution is 
responsible for posing the problem of 
measurement of benefit, doubts will be resolved 
against him and his recovery will not exceed the 
less generous ofthe two measures stated in 8 370, 
that of the other party's increase in wealth. See 
Illustration 3. If no value can be put on this, he 
cannot recover. See Illustration 5. Although the 
contract price is evidence of the benefit, it is not 
conclusive. However, in no case will the party in 
breach be allowed to recover more than a ratable 
portion of the total contract price where such a 
portion can be determined. 

A party who intentionally furnishes services 
or builds a building that is materially different 
from what he promised is properly regarded as 
having acted officiously and not in part 
performance of his promise and will be denied 
recovery on that ground even if his performance 
was of some benefit to the other party. This is 
not the case, however, if the other party has 
accepted or agreed to accept the substitute 
performance. See 88 278, 279. 


Illustrations: 

1. À contracts to sell land to B for $100,000, 
which B promises to pay in $10,000 installments 
before transfer of title. After B has paid $30,000 
he fails to pay the remaining installments and A 
sells the land to another buyer for $95,000. B can 
recover $30,000 from A in restitution less $5,000 
damages for B's breach of contract, or $25,000. 
If A does not sell the land to another buyer and 
obtains a decree of specific performance against 
B, B has no right to restitution. 


2. A contracts to make repairs to B's build- 
ing in return for B's promise to pay $10,000 on 
completion of the work. After spending $8,000 
on the job, A fails to complete it because of insol- 
vency. B has the work completed by another - 
builder for $4,000, increasing the value of the 
building to him by a total of $9,000, but he loses 
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$500 in rent because of the delay. A can recover 
$5,000 from B in restitution less $500 in dam- 
ages for the loss caused by the breach, or $4,500. 


3. A contracts to make repairs to B's build- 
ing in return for B's promise to pay $10,000 on 
completion of the work. A makes repairs costing 
him $8,000 but inadvertently fails to follow the 
specifications in such material respects that there 
is no substantial performance. See Comment d 
to 8 237. The defects cannot be corrected without 
the destruction of large parts of the building, but 
the work confers a benefit on B by increasing the 
value of the building to him by $4,000. A can re- 
cover $4,000 from B in restitution. 


4. The facts being otherwise as stated in Il- 
lustration 3, the defects do not require destruc- 
tion of large parts of the building and can be cor- 
rected for $4,000, which will confer a benefit on 
B by increasing the value of the building to him 
by a total of $9,000. A can recover $5,000 from 
B in restitution. 


5. Acontracts to tutor B's son for six months 
in preparation for an examination, in return for 
which B promises to pay A $2,000 at the end of 
that time. After A has worked for three months, 
he leaves to take another job and B is unable to 
find a suitable replacement. In the absence of any 
reliable basis for measuring the benefit to B from 
A's part performance, restitution will be denied. 


c. Exception for money paid. Instead of 
promising to pay a fixed sum as liquidated 
damages in case of breach, a promisor may 
actually pay a sum of money that the parties 


understand is to be retained by the promisee if 
the promise is not performed. If the sum is a 
reasonable one that would be sustained as 
liquidated damages under the rule stated in § 356, 
the promisee is entitled to retain it. If it is not, 
the promisor is entitled to restitution under the 
rule stated in Subsection (1). The test of 
reasonableness is the same as that applicable to 
a provision for liquidated damages. See Comment 
b to 8 356. The understanding of the parties may 
be shown by the terms of their agreement, by 
description of the sum as "earnest money" or by 
usage. The sum may or may not be part of the 
price to be paid by the promisor. The same 
principle applies if what is to be retained by the 
promisee is property other than money. 


Illustrations: 

6. The facts being otherwise as stated in Il- 
lustration 1, the contract provides that on default 
by B, A has the right to retain the first $10,000 
installment paid by B. If $10,000 is a reasonable 
amount, B can recover only $20,000 from A in 
restitution. 


7. The facts being otherwise as stated in Il- 
lustration 1, the contract provides that on default 
by B, A has the right to retain any installments 
paid by B. The provision is not valid, and B can 
still recover $30,000 from A in restitution less 
$5,000 damages for B's breach of contract, or 
$25,000. 


§ 375. Restitution When Contract Is Within Statute Of Frauds 
A party who would otherwise have a claim in restitution under a contract is 
not barred from restitution for the reason that the contract is unenforceable 
by him because of the Statute of Frauds unless the Statute provides otherwise 
or its purpose would be frustrated by allowing restitution. 


Comment: 

a. Restitution generally available. Parties to 
acontract that is unenforceable under the Statute 
of Frauds frequently act in reliance on it before 
discovering that it is unenforceable. A party may, 
for example, render services under the contract 
or may make improvements on land that is the 
subject of the contract. The rule stated in this 
Section allows restitution in such cases. See 
Illustrations 1 and 2. If the party claiming 
restitution is in breach, the right to restitution is 
subject to the rule stated in 8 374. If the other 
party is in breach it is subject to the rule stated 
in 8 373. Since allowing restitution does not 
amount to enforcement of the contract, it 
ordinarily does not contravene the policy behind 


the Statute. Restitution will not be allowed, 
however, if the Statute so provides or if restitution 
would frustrate the purpose of the Statute. See 
Illustration 3. However, the mere fact that the 
particular wording of the Statute makes the 
contract *void" is not controlling in this respect. 

For the purposes of this Section, the measure 
of the benefit conferred is generally the same as 
that applicable to similar situations under 
enforceable contracts. See Comment b to 8 373 
and Comment b to § 374. The agreement, 
although unenforceable, may be evidence of this 
benefit. As to the possibility of recovery based on 
the reliance interest, see 8 139. 
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Illustrations: 

1. A makes an oral contract to furnish ser- 
vices to B that are not to be performed within a 
year (8 130). After A has worked for two months 
B discharges him without paying him anything. 
A can recover from B as restitution the reason- 
able value of the seivices rendered during the two 
months. 


2. A makes an oral contract to sell a tract of 
land to B for $100,000 (§ 125). B pays $50,000, 
takes possession and makes improvements. A 
then refuses to convey the land to B, and B sues A 
for restitution of $50,000 plus $20,000, the rea- 
sonable value of the improvements, less $5,000, 
the value to B of the use of the land. B can recover 
$65,000 from A. 


3. A, a home owner, makes an oral contract 
with B, a real estate broker, to pay B the usual 596 
commission if B succeeds in selling A's house. The 
state Statute of Frauds contains a provision pro- 
viding that a real estate broker shall have no right 
to such a commission unless there is a written 
memorandum of the contract. B sells A's house 
for $100,000 and sues A in restitution for $5,000, 
the reasonable value of B's services. B cannot re- 
cover in restitution because the purpose of the 
Statute would be frustrated if B were allowed to 
recover as restitution the same amount that had 
been promised under the contract. 


b. Limits on restitution. The rule stated in this 
Section gives a right to restitution only to one who 
would have such a right if the contract were 
enforceable. It is therefore subject to the rules 
stated in 88 370-72. A party's right to restitution 
may, for example, be terminated by the other 
party's tender of specific restitution. See 8 373(4). 
Furthermore, the rule stated in this Section 
governs the right to restitution only if the Statute 
makes the contract unenforceable. If the party 
seeking restitution under a land sale contract has 
aright to enforce the contract by a suit for specific 
performance on the ground of reliance (8 129), 
his right to restitution is governed by the rules 
stated in 88 373 and 374. Similarly, if a party 
seeking restitution under a contract not to be 
performed within a year has a right to enforce it 


because he has completely performed, his right 
to restitution is governed by the rule stated in 8 
373. Finally, under the rule stated in 8 138(1), the 
right to restitution is subject to the same defenses 
that would be available if the Statute were 
satisfied. A party has no right to restitution, 
therefore, if the other party is not in breach and 
is prepared to perform, except to the extent that 
such a right would exist if the Statute were 
satisfied. A party has, however, a right to 
restitution under the rule stated in 8 141 if the 
other party will neither perform nor sign a 
sufficient memorandum. See Illustration 4. 

The rule stated in this Section is not intended 
as an exclusive statement of the right to 
restitution under provisions of the Statute of 
Frauds other than those contained in Chapter 5 
of this Restatement. For example, in the case of 
a contract that is unenforceable because of a 
statutory requirement that contracts not 
performable within a lifetime be evidenced by a 
writing, full performance by one party may not 
make such a contract enforceable by him. He may 
therefore be unable to enforce the contract and 
yet not be entitled to restitution under the rule 
stated in 8 373 because of the limitation in 
Subsection (2) of that section. His right to 
restitution is not dealt with in this Restatement. 


Illustration: 

4. A makes an oral contract to buy a tract of 
land from B for $100,000 (8 125). Payment is to 
be made in $10,000 installments, conveyance to 
be made on the payment of the third installment. 
A pays $10,000 and then refuses to pay any more 
and sues B to recover in restitution the $10,000 
that he has paid. If B signs a sufficient memoran- 
dum, A's refusal to pay is a defense to his action 
under the rule stated in § 141(1) and A cannot get 
restitution. See Illustration 6 to 8 374. If B refuses 
to sign a sufficient memorandum, A's refusal to 
pay is not a defense under the rule stated in 8 
141(2) and A can get restitution. See Illustration 
1 to 8 373. 


8 376. Restitution When Contract Is Voidable 
A party who has avoided a contract on the ground of lack of capacity, mistake, 
misrepresentation, duress, undue influence or abuse of a fiduciary relation is 
entitled to restitution for any benefit that he has conferred on the other party 
by way of part performance or reliance. 


Comment: 

a. Recovery of benefit on avoidance. A party 
who exercises his power of avoidance is entitled 
to recover in restitution for any benefit that he 
has conferred on the other party through part 


performance of or reliance on the contract. The 
benefit from his part performance includes that - 
resulting from the use by the other party of 
whatever he has received up to the time that it is 
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returned on avoidance. Furthermore, under the 
rule stated in 8 384, a party seeking restitution 
must generally return any benefit that he has 
himself received. If he has received and must 
return land, for example, he may have made 
improvements on the land in reliance on the 
contract and he is entitled, on avoidance and 
return of the land, to recover the reasonable value 
ofthose improvements (8 371(b)). The rule stated 
in this Section applies to avoidance on any 
ground, including lack of capacity (88 14-16), 
mistake (88 152, 153), misrepresentation (8 164), 
duress (8 175), undue influence (8 177) or abuse 
of a fiduciary relation (8 173). Uncertainties in 
measuring the benefit, however, are more likely 
to be resolved in favor of the party seeking 
restitution if the other party engaged in 
misconduct, as in cases of fraudulent 
misrepresentation, duress or undue influence. In 
cases of mental incompetency the rule stated in 
this Section is supplemented by that stated in 8 
15(2) and in cases of mistake it is supplemented 
by that stated in 8 158. 


Illustrations: 

1. A contracts to sell an automobile to B, an 
infant, for $2,000. After A has delivered the au- 
tomobile and B has paid the $2,000, B disaffirms 
the contract on the ground of infancy (8 14), ten- 
ders the automobile back to A, and sues A for 
$2,000. B can recover the $2,000 from A in res- 
titution. 


2. A contracts to sell and B to buy for 
$100,000 a tract of land, the value of which has 
depended mainly on the timber on it. Both A and 
B believe that the timber is still there, but in fact 
it has been destroyed by fire. After A has conveyed 
the land to B and B has paid the $100,000, B dis- 
covers the mistake. B disaffirms the contract for 
mistake (8 152), tenders a deed to the land to A, 
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and sues A for $100,000. B can recover $100,000 
from A in restitution. See Illustration 1 to 8 152. 


3. A submits a $150,000 offer in response 
to B's invitation for bids on the construction of a 
building. A believes that this is the total of a col- 
umn of figures, but he has made an error by in- 
advertently omitting $50,000, and in fact the to- 
talis $200,000. Because B had estimated the ex- 
pected cost as $180,000 and the 10 other bids 
were all in the range between $180,000 and 
$200,000, B had reason to know of A's mistake. 
A discovers the mistake after he has done part of 
the work, disaffirms the contract on the ground 
of mistake (8 153), and sues B in restitution for 
the benefit conferred on B as measured by the 
reasonable value of A's performance. A can re- 
cover the reasonable value of his performance in 
restitution and if the cost of the work done can be 
determined under the next lowest bid, that cost 
is evidence of its reasonable value. See Illustra- 
tion 9 to 8 153. 


4. A fraudulently induces B to make a con- 
tract to buy a tract of land for $100,000. After A 
has conveyed the land and B has paid the price, B 
makes improvements on the land with a reason- 
able value of $20,000. B then discovers the fraud, 
disaffirms the contract for misrepresentation (8 
164), tenders a deed to the land to A, and sues A 
for $100,000 plus $20,000, the reasonable value 
of the improvements, less $5,000, the value to B 
of the use of the land. B can recover $115,000 in 
restitution from A. See Illustration 1 to 8 164. 


5. A fraudulently induces B to make a con- 
tract to sell a tract of land for $100,000. After B 
has conveyed the land and A has paid the price, A 
farms the land at a net profit of $10,000. B then 
discovers the fraud, disaffirms the contract for 
misrepresentation, tenders back the $100,000, 
and sues A for specific restitution plus the 
$10,000 profit that A made by farming the land. 
B can recover the land and $10,000 in restitu- 
tion from A. 


§ 377. Restitution In Cases Of Impracticability, Frustration, Non-Occurrence 
Of Condition Or Disclaimer By Beneficiary 


A party whose duty of performance does not arise or is discharged as a result 
of impracticability of performance, frustration of purpose, non-occurrence of 
a condition or disclaimer by a beneficiary is entitled to restitution for any 
benefit that he has conferred on the other party by way of part performance or 


reliance. 


Comment: 

a. Scope. A party whose duty of performance 
is discharged on grounds of supervening 
impracticability of performance (§ 261) or 
frustration of purpose (§ 265) may already have 
performed in part or otherwise relied on the 
contract before the occurrence of the supervening 
event. A party whose duty never arises on those 


grounds (§ 266) may have taken similar action 
before discovery of the relevant circumstances. 
Under the rule stated in this Section such a party 
is entitled to restitution. Furthermore, in cases 
of impracticability or frustration the other party 
is also ordinarily relieved of any obligation of 
rendering the return performance that he has 
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promised on the ground of failure of performance 
(§ 267). Under the rule stated in this Section that 
party is also entitled to restitution. The same is 
true where the parties are relieved of their 
obligations on the ground of the non-occurrence 
of a condition (§ 225) or because of a disclaimer 
by a beneficiary (§ 306). If both parties have 
rendered some performance, each is entitled to 
restitution against the other. The rule stated in 
this Section is subject to contrary agreement to 
the extent that the agreement does not violate the 
rules relating to unfairness (§ 364), 
unconscionability (§ 208) and forfeiture (§ 229). 


Illustrations: 

1. A contracts to employ B as a confidential 
secretary for a month for $2,000, to be paid at 
the end of that time. B falls ill after working for 
two weeks and the duties of performance of both 
A and B are discharged as a result of impractica- 
bility of performance (8 262). B is entitled to res- 
titution from A for the services that he has per- 
formed. See Illustration 1 to § 262. The result is 
the same if B's duty is discharged as a result of 
A's illness rather than B's. See Illustration 2 to 8 
262. 


2. A contracts to employ B as a confidential 
secretary for a month for $2,000, to be paid in 
advance. B falls ill after A has paid the $2,000 
but before B has begun work and the duties of 
performance of both A and B are discharged as a 
result of impracticability of performance (8 262). 
A is entitled to restitution of $2,000 from B. If B 
had fallen ill after working for two weeks, B would 
also be entitled to restitution from A for the ser- 
vices that he has performed. 


3. A contracts to sell and B to buy a house 
for $50,000, conditional on approval by X Bank 
of B's pending mortgage application. B pays A 
$5,000 when the contract is signed. In spite of 
reasonable efforts by B, the X Bank does not ap- 
prove his application and his duty of performance 
is discharged (8 225). B is entitled to restitution 
of $5,000 from A. See Illustration 8 to 8 225. 


b. Measure of benefit. Cases of 
impracticability and frustration may pose 
particularly difficult problems of adjustment after 
the occurrence of a disrupting event that was 
ordinarily unforeseeable when the contract was 
made. The rule stated in 8 272(2) gives a court 
discretion in an extreme case to do justice by 
supplying a term that is reasonable in the 
circumstance. In most cases, however, restitution 
is all that is required, given the choice open to 
the court in measuring benefit (§ 371). Usually 
the measure of reasonable value is appropriate. 
A benefit may be found if it was conferred before 
the occurrence ofthe event even though the event 
later resulted in its destruction, and in that case 
recovery may be limited to the measure of 


increase in wealth prior to the event, if this is less 
than reasonable value. Compare Illustrations 4 
and 6. A party cannot, however, recover his 
reliance interest under the rule stated in this 
Section, and his expenditures in reliance are-not 
subtracted from what he has received in 
calculating the benefit for which he is liable. See 
Illustration 5; see also Comment b to 8 371. 
Furthermore, to the extent that the contract price 
can be roughly apportioned to the work done, 
recovery will not be allowed in excess of the 
appropriate amount of the price. 


Illustrations: 

4. À contracts with B to shingle the roof of 
B's house for $5,000, payable as the work 
progresses. After A has spent $2,000 doing part 
of the work and has been paid $1,800, much of 
the house including the roof is destroyed by fire 
without his fault, and the duties of performance 
of both A and B are discharged as a result of im- 
practicability of performance (8 263). The work 
done before the fire increased the market price 
and the insurable value of the house by $1,500. A 
is entitled to restitution of $1,500 from B and B 
is entitled to restitution of $1,800 from A. See Il- 
lustration 3 to 8 263. 


5. The facts being otherwise as stated in Il- 
lustration 4, the fire also destroyed shingles that 
had cost A $500 and that were piled near the 
house for the rest of the work. A is not entitled to 
restitution of this loss from B. Nor can A subtract 
the $500 from the $1,800 he has been paid in 
determining the benefit that he has received. The 
court may, however, take this loss into consider- 
ation in deciding whether to allow A restitution 
of $1,500 or $2,000. See also 8 272. 


6. A contracts to paint some bizarre frescoes 
in B's house for $10,000. The frescoes will not 
increase the market value of the house. A dies af- 
ter the frescoes have been partly completed. Other 
artists can adequately complete the work and will 
do so for $6,000. A's executors are entitled to res- 
titution of $4,000 from B. If they can prove that 
A's price was unusually low because of A's lack of 
employment and an economic depression and 
that the work was roughly half finished, the court 
may properly allow restitution of $5,000. 


7. A contracts to tutor B's son for six months 
in preparation for an examination, in return for 
which B promises to pay A $2,000 at the end of 
that time. After A has worked for three months, 
B's son becomes ill and the duties of performance 
of both A and B are discharged as a result of im- 
practicability of performance. Other tutors would 
have charged $800 to do the work that A has 
done. A is entitled to restitution of $800 from B. 
Even if other tutors would have charged $1,200, 
À is entitled to restitution of only $1,000 from B 
unless he can show that the first half of the work 
was more burdensome. 
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Topic 5. Preclusion By Election And Affirmance 


Introductory Note 


Sometimes a party who has a choice of alternative remedies is precluded by his action or inaction from 
pursuing one of those remedies on the ground that he has *elected" the other. The rules governing this are dealt 
with in 88 378 and 379. They reflect the trend against preclusion by election that has resulted from the merger 
of law and equity and the reform of rules of procedure. 

A party who has a power of avoidance on the ground, for example, of mistake, misrepresentation or duress, 
may be precluded by his action or inaction from exercising it on the ground that he has ratified the contract by 
affirming it. The rules governing this are dealt with in $8 380-85. This Topic does not contain the substantive 
rules that determine whether a party has a power of avoidance. Those rules appear in other chapters of this 
Restatement that deal with the various grounds for avoidance. See 88 14-16, 152-53, 164, 173, 175 and 177. 


§ 378. Election Among Remedies 
If a party has more than one remedy under the rules stated in this Chapter, his 
manifestation of a choice of one of them by bringing suit or otherwise is not a 
bar to another remedy unless the remedies are inconsistent and the other party 


materially changes his position in reliance on the manifestation. 


Comment: 

a. Election among remedies. The rules stated 
in this Chapter give a party three basic types of 
remedies: damages (Topic 2), specific 
performance or an injunction (Topic 3), and 
restitution (Topic 4). The rule stated in this 
Section precludes a party who has manifested his 
choice of one of those remedies from shifting to 
another remedy if such a shift would be unjust 
because of the other party's reliance on the earlier 
manifestation. The mere manifestation of an 
intention to pursue one remedy rather than 
another does not, however, preclude a party from 
making such a shift. Nor must the shift be made 
within any particular time. Only if the other party 
has materially changed his position in reliance 
on the original choice is a shift to another remedy 
precluded by the election of the first. A change of 
position is *material" within the meaning of this 
Section if it is such that in all the circumstances 
ashift in remedies would be unjust. This rejection 
of any doctrine of election in the absence of 
reliance is consistent with a similar policy in the 
Uniform Commercial Code. See Uniform 
Commercial Code 8 2-703 and Comment 1; 8 2- 
711 and 8 2-721. Even if the bringing of an action 
for one remedy is a manifestation of choice of that 
remedy, it does not preclude the plaintiff from 
shifting to another remedy as long as the 
defendant has not materially changed his 
position. Alternative counts seeking inconsistent 
remedies are generally permitted in the same 
complaint and a change in remedy may often be 
made by amendment of the complaint, even at 
an advanced stage of the action. 


illustrations: 

1. A contracts to sell a tract of land to B. A 
repudiates and B brings an action for damages. 
While this action is pending, A makes valuable 
improvements on the land reasonably believing 
that B does not intend to pursue his remedy of 
specific performance. B then amends his com- 
plaint to ask specific performance. If A's change 
of position is material, B's claim for specific per- 
formance is precluded. 


2. A contracts to transfer his farm to B in 
return for B's promise to support A for life. After 
A has transferred the farm, B repudiates the con- 
tract and A sues for specific restitution. Before 
any change in B's position, A learns that a part of 
the farm has been sold by B and amends his com- 
plaint to ask for damages for the breach. A's claim 
for damages is not precluded. 


3. A contracts to transfer his farm to B in 
return for B's promise to support A for life. After 
A has transferred the farm, B repudiates the con- 
tract and A sues for damages. Before any change 
in B's position, A discovers that it will be difficult 
to prove his damages with reasonable certainty 
and that a judicial sale of B's property including 
the farm would be unlikely to realize enough to 
satisfy a judgment and amends his complaint to 
ask specific restitution. Specific restitution is not 
precluded. 


b. Additional circumstances. In two situations 
a party is not precluded from seeking a different 
remedy, even after reliance on his first choice by 
the other party, because his shift is justified by 
additional circumstances. The first situation is 
that in which the party made his original choice 
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while ignorant of facts that give him a remedy 
based on, for example, misrepresentation or 
mistake and later discovers those facts. In that 
situation he is not bound by his original choice 
because he made it when mistaken. The second 
situation is that in which after a party makes his 
original choice, a later breach by the other party 
occurs. In that situation he can pursue any 
remedy based on the later breach without regard 
to his original choice. 

c. Remedy not available. The rule stated in 
this Section applies only where a party pursues a 
remedy that he actually has. A party is not 
precluded from pursuing other remedies by the 
fact that he has made a mistaken attempt to 
obtain a remedy that is not available to him, even 
if his original choice has been relied on by the 
other party. 


Illustrations: 

4. A makes an oral contract to transfer his 
farm to B in return for B's promise to support A 
for life. After A has transferred the farm, B repu- 
diates the contract and A sues for damages. B 
pleads the Statute of Frauds and A's action is 
about to be dismissed. A then amends his com- 
plaint to ask specific restitution. Regardless of 
whether B has changed his position, specific res- 
titution is not precluded. 


5. À makes a written contract to sell a tract 
of land to B. A repudiates the contract and B, 
claiming that both parties were mistaken as to the 
contents of the writing, sues A for reformation of 
the writing and for specific performance of the 
contract as reformed. The court refuses to reform 
the writing on the ground that mistake was not 
proved and B amends his complaint to ask dam- 
ages for breach of the contract as written. B's 
claim for damages is not precluded. 


d. Other remedy not inconsistent. The rule 
stated in this Section applies only where a party 
seeks to shift to a remedy that is inconsistent with 
the one he has chosen. A party who seeks specific 
performance or an injunction may, for example, 
be entitled to damages to compensate him for 
delay in performance. See Comment c to 8 358. 
Similarly, a party who seeks restitution may, for 
example, be entitled to damages to compensate 
him for costs of transportation of goods that he 
has incurred. A later request for such damages 


in a suit for specific performance or an injunction 
or in one for restitution is not precluded because 
it is not inconsistent with that suit. However, the 
remedy of specific performance or an injunction 
and that of damages for total breach of contract 
are inconsistent. The remedy of specific 
performance or an injunction and that of 
restitution are also inconsistent. And the remedy 
of restitution and that of damages for total breac 

are inconsistent. 


Illustration: 

6. A contracts to sell a tract of land to B. A 
fails to convey the tract and B sues A for specific 
performance. B later amends his complaint to add 
a claim for damages resulting from the delay 
caused by A's failure. Regardless of whether A has 
changed his position, such a further claim is not 
precluded. 


e. Other situations distinguished. The rule 
stated in this Section applies only as among the 
remedies provided for in this Chapter. It does not, 
for example preclude a party from pursuing a 
claim in tort for misrepresentation or a claim for 
breach of warranty in the sale of goods. See 
Uniform Commercial Code § 2-721. It does not 
determine whether a party is barred by election 
from treating his remaining duties of 
performance as discharged (8 379). Nor does it 
apply in the many instances in which a party 
makes a choice that affects his substantive rights, 
such as the choice of an offeree between 
acceptance (8 50) and rejection (8 38), the choice 
of an intended beneficiary between disclaiming 
the contract and not doing so (8 306), or the 
choice of an infant between affirmance and 
disaffirmance (88 14, 380). Furthermore, this rule 
does not apply to situations in which a party is 
precluded by his delay from enforcing a 
substantive right, as is the case where one having 
the power of avoidance loses it by delay (8 381). 
Finally this Section is inapplicable to matters of 
procedure, such as the requirement that a party 
choose between inconsistent remedies at some 
stage of a judicial proceeding, and to matters 
governed by the law of judgments, such as merger 
and bar. See Restatement, Second, Judgments 88 
17, 18, 19. 
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S 379. Election To Treat Duties Of Performance Under Aleatory Contract As 


Discharged 


Ifaright or duty ofthe injured party is conditional on an event that is fortuitous 
or is supposed by the parties to be fortuitous, he cannot treat his remaining 
duties to render performance as discharged on the ground of the other party's 
breach by non-performance if he does not manifest to the other party his 
intention to do so before any adverse change in the situation of the injured 
party resulting from the occurrence of that event or a material change in the 


probability of its occurrence. 


Comment: 

a. Election under an aleatory contract. An 
aleatory contract is one in which at least one party 
is under a duty that is conditional on the 
occurrence of an event that, so far as the parties 
to the contract are aware, is dependent on chance. 
Its occurrence may be within the control of third 
persons or beyond the control of any person. The 
event may have already occurred, as long as that 
fact is unknown to the parties. It may be the 
failure of something to happen as well as its 
happening. Common examples are contracts of 
insurance and suretyship, as well as gambling 
contracts. If the injured party's duty is 
conditional on such an event, it would be unfair 
if, after the breach, he were allowed to take 
advantage of a material change in the likelihood 
of its occurrence when deciding whether to treat 
his remaining duties as discharged. If it was more 
likely that it would occur it would be to his 
advantage to treat those duties as discharged. For 
this reason, he is precluded from treating them 
as discharged if there has been an adverse change 
in his situation because the event has occurred 
or because there has been a material increase in 
the probability of its occurrence. The same 
principle applies to the case where a right rather 
than a duty of the injured party is conditional on 
the occurrence of such an event. 
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Illustrations: 

1. A, an insurance company, issues to B a 
policy of fire insurance on B's house for a year in 
the amount of $100,000. In consideration, B gives 
A his promissory note for the premium, payable 
in three months. B fails to pay the note at matu- 
rity. Four months later, before A has given notice 
of cancellation, B's house burns. A cannot treat 
B's failure to pay as discharging it from its duty 
to pay for the loss under the policy. A is liable for 
the loss less the amount of the note. 


2. A makes a contract with B under which A 
guarantees that C will pay a $100,000 debt owed 
B by C and due on July 1. In consideration, B 
promises to pay A $1,000 on May 1. B fails to pay 
on that date. Before A manifests to B his inten- 
tion to treat B's failure as discharging him from 
his duty to honor his guarantee of C's debt, C be- 
comes insolvent. A cannot treat B's failure as dis- 
charging him from that duty and is liable on his 
$100,000 guarantee less the $1,000. 


3. A and B make a contract under which A 
guarantees a $50,000 debt owed to B by C and 
due on July 1 in consideration of a guarantee by 
B of a $100,000 debt owed to A by D and due on 
August 1. C fails to pay on July 1 and A fails to 
honor his guarantee. Before B manifests his in- 
tention to treat A's failure as discharging B from 
his duty to honor his guarantee of D's debt, D 
becomes insolvent. B cannot treat A's failure as 
discharging him from that duty and is liable on 
his $100,000 guarantee less the $50,000 that A 
owes on his guarantee. 
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§ 380. Loss Of Power Of Avoidance By Affirmance 


(1) The power of a party to avoid a contract for incapacity, duress, undue 
influence or abuse of a fiduciary relation is lost if, after the circumstances 
that made the contract voidable have ceased to exist, he manifests to the other 
party his intention to affirm it or acts with respect to anything that he has 
received in a manner inconsistent with disaffirmance. 

(2) The power of a party to avoid a contract for mistake or misrepresentation 
is lost if after he knows or has reason to know of the mistake or of the 
misrepresentation if it is non-fraudulent or knows of the misrepresentation if 
it is fraudulent, he manifests to the other party his intention to affirm it or 
acts with respect to anything that he has received in a manner inconsistent 
with disaffirmance. 

(3) If the other party rejects an offer by the party seeking avoidance to return 
what he has received, the party seeking avoidance if entitled to restitution can, 
after the lapse of a reasonable time, enforce a lien on what he has received by 


selling it and crediting the proceeds toward his claim in restitution. 


Comment: 

a. Ratification by affirmance. A party who has 
the power of avoidance may lose it by action that 
manifests a willingness to go on with the contract. 
Such action is known as "affirmance" and has the 
effect of ratifying the contract. See Restatement 
of Restitution § 68. The rule stated in this Section 
is a special application of that stated in 8 85, 
under which a promise to perform a voidable duty 
is binding. On ratification, the affirming party is 
bound as from the outset and the other party 
continues to be bound. 

b. Manner and time of affirmance. A party 
may manifest his intention to affirm by words or 
other conduct, including the exercise of dominion 
over what he has received in a manner 
inconsistent with avoidance of the contract. 
Compare Uniform Commercial Code 8 2-606. If 
he offers to return the performance that he has 
received and if such an offer is rejected, he must 
hold that performance for the other party. 
Because the party seeking restitution has a lien 
on any performance that he has himself received, 
however, he is entitled to enforce that lien under 
the rule stated in Subsection (3) after he has 
waited a reasonable time. A party's power of 
avoidance for incapacity, duress, undue influence 
or abuse of a fiduciary relation is not lost by 
conduct while the circumstances that made the 
contract voidable continue to exist. Nor is his 
power of avoidance for misrepresentation or 
mistake lost until he knows of the 
misrepresentation if it is fraudulent, or knows or 
ought to know of a non-fraudulent 
misrepresentation or mistake. 
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Illustrations: 

1. A is induced by B's misrepresentation to 
make a contract to repair B's house, payment to 
be made when the services have been rendered. 
When A discovers the facts, he accuses B of fraud 
and threatens to avoid the transaction unless B. 
pays in advance or furnishes security. Before A 
receives any response from B, A notifies B that 
he avoids the contract. A's conduct did not 
amount to affirmance and the contract is avoided. 
The result would be different, however, if A de- 
manded that B perform the contract or accepted 
security from B. 


2. A is induced by B's misrepresentation to 
make a contract to employ B for a year. When A 
discovers the facts, he continues to employ B for 
two weeks and then discharges him in violation 
ofthe contract, notifying B that he avoids the con- 
tract. A's conduct amounted to affirmance and he 
is liable to B for breach of contract. The result 
would not be affected if A did not learn until the 
end of the two weeks that the law gave him the 
power to avoid the contract. The result would be 
different, however, if B had persuaded A to con- 
tinue the employment for another two weeks as a 
trial period and A discharged B at the end of that 
time because A was still dissatisfied. 


3. Ais induced by B's fraudulent and mate- 
rial misrepresentation to buy land from B. When 
A discovers the fraud he brings an action in de- 
ceit against B. A later discontinues the action and 
notifies B that he avoids the contract. Since A's 
bringing of the action was a manifestation of his 
intention to affirm the contract only if damages 
are paid, it did not without more amount to affir- 
mance. A's subsequent attempt to avoid the con- 
tract was effective. 


4. À contracts to sell and B to buy a tract of 
land, the value of which has depended mainly on 
the timber on it. Both A and B believe that the 
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timber is still there, but in fact it has been de- 
stroyed by fire so that the contract is voidable by 
Bonthe ground of mistake. See Illustration 1 to 8 
152. On discovery of the mistake, B tenders a deed 


8 381. Loss Of Power Of Avoidance By Delay 


back to A, who refuses to accept it. B continues to 
occupy and to use the land. B's conduct amounts 
to affirmance and he is precluded from avoiding 
the contract. 


(1) The power of a party to avoid a contract for incapacity, duress, undue 
influence or abuse of a fiduciary relation is lost if, after the circumstances 
that made it voidable have ceased to exist, he does not within a reasonable 
time manifest to the other party his intention to avoid it. 

(2) The power of a party to avoid a contract for misrepresentation or mistake 
is lost if after he knows of a fraudulent misrepresentation or knows or has 
reason to know of a non-fraudulent misrepresentation or mistake he does not 
within a reasonable time manifest to the other party his intention to avoid it. 
The power of a party to avoid a contract for non-fraudulent misrepresentation 
or mistake is also lost if the contract has been so far performed or the 
circumstances have otherwise so changed that avoidance would be inequitable 
and if damages will be adequate compensation. 

(3) In determining what is a reasonable time, the following circumstances are 
significant: 

(a) the extent to which the delay enabled or might have enabled the party with 
the power of avoidance to speculate at the other party's risk; 

(b) the extent to which the delay resulted or might have resulted in justifiable 
reliance by the other party or by third persons; 

(c) the extent to which the ground for avoidance was the result of any fault by 
either party; and 

(d) the extent to which the other party's conduct contributed to the delay. 
(4) If a right or duty of the party who has the power of avoidance for non- 
fraudulent misrepresentation or mistake is conditional on an event that is 
fortuitous or is supposed by the parties to be fortuitous, a manifestation of 
intention under Subsection (1) or (2) is not effective unless it is made before 
any adverse change in his situation resulting from the occurrence of that event 


or a material change in the probability of its occurrence. 


Comment: 

a. Effect of delay: A party who has the power 
to avoid a contract may lose that power by delay 
alone, even without such conduct as amounts to 
affirmance (8 380). Under the rule stated in this 
Section the power is lost if it is not exercised 
within a reasonable time. The rule is similar in 
its purpose to that stated in 8 380 on the loss of 
the power to treat one's remaining duties as 
discharged on breach. Here, as under § 379, what 
time is reasonable depends on all the 
circumstances, including the extent to which the 
delay was or was likely to be prejudicial to the 
other party or to third persons. Such prejudice 
may result if the delay enables the party with the 
power of avoidance to speculate at the other 
party's risk, affirming if the course of the market 
makes the contract advantageous to him and 
disaffirming if it makes it disadvantageous. Such 
prejudice may also result from reliance or the 
likelihood of reliance by the other party or by 
third persons. The reliance must be justifiable 
and the fact that the one who relied knew of the 


ground for avoidance is a consideration in this 
connection. If the ground for avoidance was to 
any extent the fault of either party, this is also a 
factor. For example, the fault of the party with 
the power of avoidance in not discovering a 
mistake or a misrepresentation will shorten the 
period for avoidance. Compare 88 157, 172. The 
misconduct of the other party in cases of 
fraudulent misrepresentation or duress will 
lengthen it. A consumer is not generally expected 
to avoid as promptly as is a merchant in similar 
circumstances. Furthermore, if the other party 
contributes to the delay, as by promising to 
remedy defects or by urging a further period of 
testing before avoidance, this will lengthen the 
period. Ordinarily, if the party with the power of 
avoidance retains during the delay something 
that he has received from the other party, 
avoidance will be precluded by the rule stated in 
8 380. The importance of the present Section is, 
therefore, chiefly in cases in which the party with 
that power has received nothing. 
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b. When reasonable time begins. A party who 
hasthe power of avoidance for incapacity, duress, 
undue influence or abuse of a fiduciary relation 
is not expected to act until the circumstances that 
have made the contract voidable have ceased to 
exist, and the reasonable time does not begin to 
run until then. In the case of a party who has the 
power of avoidance for misrepresentation or 
mistake, it does not begin to run until he knows 
of the misrepresentation if it is fraudulent, or 
knows or has reason to know of a non-fraudulent 
misrepresentation or mistake. However, in 
determining whether a party acted within a 
reasonable time once he was expected to do so, 
the fact that a considerable period of time had 
elapsed after the original transaction is 
significant. Nevertheless, if the power of 
avoidance is then exercised within a reasonable 
time, avoidance is not ordinarily precluded even 
though the other party has relied. Compare 
Illustration 2 with Illustration 3. But see 
Comment c. The rights of third parties who may 
have relied are not dealt with in this Restatement. 
See Introductory Note to this Chapter. Where a 
party seeks to avoid a contract on the ground of 
a mistake that he alone has made, he must show 
that enforcement of the contract would be 
unconscionable, unless the other party had 
reason to know of the mistake or his fault caused 
it. See 8 153. The lapse of time before the mistaken 
party discovers his mistake may invite reliance 
by the other party that will make it more difficult 
to show unconscionability even though it would 
not preclude avoidance under the present 
Section. A party need not specify in detail the 
bases of his disaffirmance unless this is necessary 
in order for the other party to know the ground 
of avoidance or to take appropriate action in 
response. Compare Illustration 5 with Illustration 
6. As to the requirement that he return what he 
has received, see 8 384. 


Illustrations: 

1. A is induced by B's misrepresentation to 
contract in January to sell B 1,000 shares of stock 
in the X Corporation for $100,000, delivery and 
payment to be on May 1. A discovers the fraud in 
February but does not manifest his intention to 
avoid the transaction until April. In view of the 
extent to which A's delay of two months enabled 
him to speculate at B's expense, A has lost his 
power of avoidance, and his manifestation is not 
effective to avoid the transaction. Compare Illus- 
tration 2 to 8 379. The result does not depend on 
whether the market price of the stock has risen 
or fallen. 


2. A, a noted opera singer, is induced by B's 


non-fraudulent misrepresentation to contract in 
April to sing the leading role in a new production 
designed for A at B's opera house in October. A 
soon discovers the misrepresentation but does not 
manifest an intention to avoid the transaction 
until June. By that time B has made substantial 
commitments for the production in reliance on 
A's singing the leading role. In view of the likeli- 
hood and the extent of such reliance, A has lost 
the power of avoidance, and A's manifestation is 
not effective to avoid the contract. 


3. The facts being otherwise as stated in Il- 
lustration 2, A does not discover the misrepre- 
sentation until June, immediately before A's 
manifestation of intention to avoid the contract. 
In spite of B's reliance, A has not lost the power 
of avoidance and A's manifestation is effective. 


4. A contracts to buy from B a farm that B 
misrepresents as containing 100 acres of cleared 
land, 100 acres of brush, and a well with an ad- 
equate supply of water. A week later A discovers 
that only 80 acres have been cleared, but he does 
not discover that the well is dry, although a care- 
ful inspection would have revealed this. When he 
moves onto the farm six months later, he discov- 
ers that the well is dry and promptly notifies B - 
that he avoids the contract. A has not lost his 
power to avoidance on the ground of the misrep- 
resentation as to the well, even though he may 
have lost his power of avoidance on the ground of 
the misrepresentation as to the cleared land. 


5. A contracts to sell and B to buy a tract of 
land, the value of which has depended mainly on 
the timber on it, delivery of the deed and payment 
of the price to be made in a week. Both A and B 
believe that the timber is still there, but in fact it 
has been destroyed by fire, so that the contract is 
voidable by B. See Illustration 1 to 8 152. B dis- 
covers the mistake and when the next day, A ten- 
ders a deed to the tract, B refuses to perform with- 
out giving any reason. B's refusal of performance 
is a sufficient manifestation of his intention to 
avoid the contract even though no reason was 
given. 


6. The facts being otherwise as stated in Il- 
lustration 5, A makes no offer to deliver a deed to 
the tract on the day fixed for performance. B's 
refusal of performance is not a sufficient mani- 
festation of his power of avoidance because it was 
justified by A's failure to offer to deliver a deed. 


c. When avoidance would be inequitable. In 
some situations where a party has a power of 
avoidance for non-fraudulent misrepresentation 
or mistake, the circumstances may have so 
changed after the contract was made that it would 
be inequitable to allow avoidance if damages 
would adequately compensate him. This may be 
so where performance in whole or in part makes 
avoidance excessively burdensome for the other 
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party. It may also be so where, because of a drastic 
shift in market prices, avoidance will throw onto 
the other party a heavy loss unrelated to the 
misrepresentation or mistake. In such situations 
the party having the power of avoidance loses it 
and is limited to a claim for damages under the 
rule stated in Subsection (2). A similar rule as to 
avoidance for mental incompetency is stated in 8 
15(2). 


Illustration: 

7. A, seeking to induce B to make a contract 
to buy his house for $50,000, tells B that the roof 
is in ^good condition." A is mistaken and un- 
known to him the roof has a hidden defect that 
can be fully remedied for $1,000. B is induced by 
the statement to make the proposed contract, and, 
two years after taking possession, he discovers the 
defect. Even if the court considers the statement 
a material misrepresentation, it may conclude 
that the contract is no longer voidable and limit 
B's relief to the recovery of $1,000 in damages 
from A. 


d. Aleatory contracts. Under an aleatory 
contract, at least one party is under a duty that is 
conditional on the occurrence of an event that, 
so far as the parties are aware, is dependent on 
chance. See Comment a to § 379. If the duty of 
the party having a power of avoidance for non- 
fraudulent misrepresentation or mistake is 


conditional on such an event, it would be unfair 
if he could take advantage of a material change 
in the likelihood of its occurrence when deciding 
whether to exercise that power. If it were more 
likely that it would occur it would be to his 
advantage to exercise it. If it were less likely that 
it would occur, it would be to his advantage not 
to exercise it. For this reason, he is precluded 
from exercising it if there has been an adverse 
change in his situation because the event has 
occurred or because there has been a material 
increase in the probability of its occurrence. The 
same principle applies to the case when a right 
of the party with the power of avoidance is 
conditional on the occurrence of such an event. 


Illustration: 

8. A and B make a contract under which A 
guarantees a debt owed to B by C in consideration 
of a guarantee by B of a debt owed to A by D. B is 
induced to make the contract by A's non-fraudu- 
lent material misrepresentation. Before the truth 
is discovered, C, who was in bad financial circum- 
stances when the contract was made, has received 
alarge legacy. B cannot avoid the contract because 
the bargain has become less advantageous to B. 
If D rather than C receives the legacy, there is no 
adverse change in B's situation and he can still 
avoid the contract. 


§ 382. Loss Of Power To Affirm By Prior Avoidance 
(1) If a party has effectively exercised his power of avoidance, a subsequent 
manifestation of intent to affirm is inoperative unless the other party manifests 
his assent to affirmance by refusal to accept a return of his performance or 


otherwise. 


(2) A party has not exercised his power of avoidance under the rule stated in 


Subsection (1) until 


(a) he has regained all or a substantial part of what he would be entitled to by 


way of restitution on avoidance, 


(b) he has obtained a final judgment of or based on avoidance, or 
(c) the other party has materially relied on or manifested his assent to a 


statement of disaffirmance. 


Comment: 

a. Conclusive effect of avoidance. Effective 
exercise of the power of avoidance is conclusive 
and precludes subsequent affirmance. An 
exercise of the power is not effective if it is itself 
avoided on such grounds as mistake, 
misrepresentation, duress or mental 
incompetency. Exercise of the power by an infant 
is not, however, voidable on the ground of his 
infancy. Even after a party’s effective exercise of 
the power of avoidance, the other party may wish 
to have the transaction sustained and, if both 


parties manifest this intention their new 
agreement is effective. 

b. What amounts to exercise of power. A mere 
statement of disaffirmance, even if coupled with 
ineffective attempts to regain what one has given, 
is not such an exercise of the power of avoidance 
as will preclude affirmance. There is no exercise 
of the power by a party until he has regained all 
or part of what he gave, has obtained a judgment 
that will put him back into his original position, 
has caused the other party to change his position 
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in reliance on the disaffirmance, or has 
contracted with the other party on the basis of 
the disaffirmance. 


Illustrations: 

1. A, an infant, contracts to sell B an auto- 
mobile on credit. After delivering it to B, A writes 
B that he disaffirms and demands its return. B 
does not return the automobile and A sues B for 
the price. A can recover the price because A's let- 
ter was not an exercise of his power of avoidance. 


§ 383. Avoidance In Part 


2. The facts being otherwise as stated in Il- 
lustration 1, A brings an action to replevy the au- 
tomobile but discontinues it before he gets a fi- 
nal judgment and sues B for the price. A can re- 
cover the price because A's action in replevin was 
not an exercise of his power of avoidance. 


3. The facts being otherwise as stated in Il- 
lustration 1, A sees the automobile parked on the 
street and drives it back to his garage and sues B 
for the price. A cannot recover the price because 
his regaining possession of the automobile was 
an exercise of his power of avoidance. 


A contract cannot be avoided in part except that where one or more 
corresponding pairs of part performances have been fully performed by one 
or both parties the rest of the contract can be avoided. 


Comment: 

a. No avoidance in part. A party who has the 
power of avoidance must ordinarily avoid the 
entire contract, including any part that has 
already been performed. He cannot disaffirm part 
of the contract that is particularly 
disadvantageous to himself while affirming a 
more advantageous part, and an attempt to do 
so is ineffective as a disaffirmance. The rule stated 
in this Section does not preclude avoidance of 
only one of two or more entirely separate 
contracts. Nor does it prevent reformation of a 
part of a contract for either mistake or 
misrepresentation. See 88 155 and 166. 


Illustration: 

1. A makes a contract to work for B for a year 
and is induced by B's fraud to assent to a covenant 
under which he agrees to refrain from entering 
into a similar business in the same town for three 
years after the termination of the employment. A 
discovers the fraud after he has worked for a 
month. A cannot avoid the covenant not to com- 


pete without avoiding the rest of the contract. 


b. Exception for *divisible" contracts. There 
is an exception to the general rule stated in this 
Section if the contract is “divisible” in the sense 
that the performances to be exchanged can be- 
apportioned into corresponding pairs of part 
performances under the rule stated in 8 240. In 
that situation, if one or more pairs of part 
performances have been fully performed by one 
or both parties, the party who has the power of 
avoidance can avoid the rest of the contract only 
or can avoid the whole contract. 


Illustration: 

2. A is induced by B's fraud to contract to 
sell B 1,200 tons of coal to be delivered in monthly 
installments of 100 tons, payment for each install- 
mentto be made on delivery. A discovers the fraud 
after the second delivery. If A avoids the contract, 
he must avoid the entire unperformed part, but 
he does not have to avoid the part that has been 
performed unless he chooses to do so. 
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§ 384. Requirement That Party Seeking Restitution Return Benefit 

(1) Except as stated in Subsection (2), a party will not be granted restitution 
unless 

(a) he returns or offers to return, conditional on restitution, any interest in 
property that he has received in exchange in substantially as good condition 
as when it was received by him, or 

(b) the court can assure such return in connection with the relief granted. 
(2) The requirement stated in Subsection (1) does not apply to property 

(a) that was worthless when received or that has been destroyed or lost by the 
other party or as a result of its own defects, 

(b) that either could not from the time of receipt have been returned or has 
been used or disposed of without knowledge of the grounds for restitution if 
justice requires that compensation be accepted in its place and the payment of 
such compensation can be assured, or 

(c) as to which the contract apportions the price if that part of the price is not 


8 384 


included in the claim for restitution. 


Comment: : 


a. Duty to return benefit. A party who seeks 
restitution of a benefit that he has conferred on 
the other party is expected to return what he has 
received from the other party. The objective is to 
return the parties, as nearly as is practicable, to 
the situation in which they found themselves 
before they made the contract. If a party has 
received land, goods or other property, he is 
expected to return it. The fact that he has 
benefited from possession of them does not 
preclude restitution since he can compensate the 
other party in money for this benefit. The 
property itself, however, must generally be 
returned. If it has been used, destroyed or 
substantially altered in character while in his 
possession, restitution is generally not available. 
Mere depreciation in market value, however, is 
not such a change as will preclude restitution. Cf. 
Uniform Commercial Code § 2-608. 

b. Necessity of offer to return. If a party 
seeking restitution offers to return what he has 
received, he may make his offer conditional on 
restitution being made to him. To this end, the 
law gives him a lien on what he has received. See 
§ 380(3). In equity, his failure to make such an 
offer before commencing a suit for rescission did 
not preclude relief. The decree could be made 
conditional on an offer. At law, however, an offer 
was traditionally regarded as a condition of the 
right to commence an action based on rescission. 
The merger of law and equity and modern 
procedural reforms have made this distinction 
undesirable, and the rule stated in this Section 
reflects the increasing criticism of the rule at law. 
If the court has the power to assure the required 
return in connection with the relief that it grants, 
it is not necessary that there have been a prior 


return or offer to return. If all that is to be 
returned is money, a credit against a larger sum 
allowed in restitution will suffice. In other cases 
a conditional judgment will be proper. A court 
may, in awarding costs, take account of any 
failure by the party seeking restitution to afford 
the other party an adequate opportunity to make 
restitution without the commencement of legal 
process. This is particularly appropriate in cases, 
such as mutual mistake, impracticability of 
performance or frustration of purpose, in which 
the other party is in no way at fault. Even though 
an offer to return property is not necessary under 
the rule stated in this Section, the retention of 
property together with the exercise of dominion 
over it may preclude avoidance under the rule 
stated in § 380. 


Illustrations: 

1. A contracts to sell to B a factory and a 
patent and B makes a part payment of $100,000. 
A assigns the patent but fails to transfer the fac- 
tory to B. B sues A asking restitution of $100,000 
without offering to reassign the patent. B is en- 
titled to a judgment for that amount conditional 
on his tender of a reassignment of the patent. 


2. A is induced by B's fraudulent misrepre- 
sentations to contract to sell to B for $10,000 an 
antique worth $100,000. A delivers the antique 
and B pays the $10,000. On discovery of the 
fraud, A demands the return of the antique with- 
out offering to repay the $10,000. On B's refusal, 
A sues B in conversion for the value of the an- 
tique. A is entitled to a judgment for $90,000, 
the value of the antique less $10,000. 


3. The facts being otherwise as stated in Il- 
lustration 2, A sues B in replevin and posts a bond. 
If the procedure in replevin does not permit an 
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adequate opportunity for the determination of A’s 
claim of fraud before return of the antique to hjm, 
replevin will be denied on the ground that he has 
not offered to return the $10,000. 


c. Where no offer of return required. In some 
instances there is no requirement of an offer to 
return. This is so if the property was worthless 
when received or if its destruction or loss was 
caused by the other party or by its own defects. 
See Illustration 4. It may also be so if it was never 
possible to return the property or if it has become 
impossible because the recipient used or disposed 
of it before he had knowledge of the grounds for 
restitution. See Illustrations 5 and 6. In those 
cases no offer need to be made if justice requires 
that compensation be accepted in place of the 
property and if the payment of such 
compensation can be assured. In determining 
what justice requires, consideration will be given 
to all the circumstances, including any 
misconduct such as fraud or duress by the other 
party. A party who receives only property that he 
already owned receives no interest and is not 
subject to the rule stated in Subsection (1) at all. 
Furthermore, if the contract apportions the price 
among various pieces of property, restitution of 
the price as to part of the property may be had 
on a return of only that part if the price as to the 
unreturned property is not included in the claim 
for restitution. See Illustration 7. 


Illustrations: 

4. A contracts to work on B's ranch in return 
for a number of cattle warranted by B to be sound. 
After A has done the work and B has delivered 
the cattle, they are discovered to have hoof and 
mouth disease and are destroyed by government 
order. A is entitled to restitution of the reason- 
able value of his services. 


5. A puts his son in B's private school, pay- 
ing a year's tuition in advance. During the first 
month of school, the son is wrongfully expelled: 
by B. A is entitled to restitution of the amount of 
tuition paid less the benefit to A of B's services 
during the first month. 


6. A contracts to buy from B his seat on the 
stock exchange, his good will and the furniture in 
his office and pays $10,000 as part of the price. B 
delivers the furniture and A sells it to others. Later 
B refuses to perform the rest of the contract. A is 
entitled to restitution of $10,000 less compensa- 
tion to B for the furniture. 


7. A contracts to lease a plow and a tractor 
to B, to be used together. The price is stated to be 
$200 for the plow and $500 for the tractor, and 
B pays the full $700 in advance. A delivers the - 
plow but fails to deliver the tractor. B can offer to 
return the plow and get restitution of $700. Be- 
cause the prices are apportioned, B can also keep 
the plow and get restitution of $500. 


§ 385. Effect Of Power Of Avoidance On Duty Of Performance Or On Duty 


Arising Out Of Breach 


(1) Unless an offer to restore performance received is a condition of avoidance, 
a party has no duty of performance while his power of avoidance exists. 

(2) If an offer to restore performance received is a condition of avoidance, a 
duty to pay damages is terminated by such an offer made before the power of 


avoidance is lost. 


Comment: 

a. No duty of performance. If a party has the 
power to avoid the contract simply by 
disaffirmance, without offering to restore 
performance received, his refusal or failure to 
perform is not a breach under the rule stated in 
Subsection (1). This is so even if he is ignorant of 
his power of avoidance and believes that his 
refusal or failure is a breach. As a general rule, 
the legal consequences of a party's refusal or 
failure to perform are not affected by the fact that 
he is ignorant of some justification or excuse for 
his refusal or failure. See Comment e to § 225 
and Comment c to 8 237. 
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Illustrations: 

1. A is induced by B's fraud to make a con- 
tract to buy goods from B. While A is still igno- 
rant of the fraud and before he has received the 
goods from B, A writes a letter telling him that he 
refuses to perform. B sues A for damages for to- 
tal breach by repudiation. A is not liable to B be- 
cause, since A has no duty of performance, his 
letter was not a repudiation. 


2. A is induced by B's fraud to make a con- 
tract to buy goods from B. A delays for an unrea- 
sonable time after discovery ofthe fraud and then, 
before he has received the goods, writes B a letter 
telling him that he refuses to perform on the 
ground of fraud. B sues A for damages for total 
breach by repudiation. A is liable to B because, 
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A's power of avoidance having been lost by delay, 
he had a duty of performance and his letter was a 
repudiation. 


b. Duty arising out of breach terminated. If 
an offer to restore performance received is a 
condition of avoidance (8 384), a party with a 
power of avoidance is under a duty of 
performance until such an offer is made. His 
refusal or failure to perform is therefore a breach. 
A subsequent offer to restore performance, 
however, terminates the duty to pay damages that 
arises from that breach if the offer is made before 
the power of avoidance is lost. 
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Illustration: 

3. A is induced by B's fraud to make a con- 
tract to buy goods from B. While A is still igno- 
rant of the fraud but after he has received the 
goods from B, A commits a material breach by 
failure to pay B. A then discovers the fraud and 
tenders the goods back to B. B sues A for dam- 
ages for total breach of contract. Even if an offer 
to return the goods was a condition of avoidance 
by A, A is not liable to B because A's breach was 
nullified by the tender of what he had received. 
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Part 1. GENERAL PROVISIONS 


§ 1-102. SCOPE OF ARTICLE. 


This article applies to a transaction to the extent that it is governed by another article 
of the Uniform Commercial Code. 


§ 1-103. CONSTRUCTION OF UNIFORM COMMERCIAL CODE 
TO PROMOTE ITS PURPOSES AND POLICIES; APPLICABILITY 
OF SUPPLEMENTAL PRINCIPLES OF LAW 


[Prior §§ 1-102(1)-(2), 1-103] 


(a) The Uniform Commercial Code must be liberally construed and applies to promote 
its underlying policies, which are: 


(1) To simplify, clarify, and modernize the law governing commercial 
transactions; 

(2) To permit the continued expansion of commercial practice through custom, 
usage, and agreement of the parties; and 

(3) To make uniform the law among the various jurisdictions. 


(b) Unless displaced by the particular provisions of the Uniform Commercial Code, 
the principles of law and equity, including the law merchant and the law relative 
to capacity to contract, principal and agent, estoppel, fraud, misrepresentation, 
duress, coercion, mistake, bankruptcy, and other validating and invalidating 
cause supplement its provisions. 


8 1-106. USE OF SINGULAR AND PLURAL; GENDER 
[Prior 8 1-102(5)] 


In the Uniform Commercial Code, unless the statutory context otherwise requires: 
(1) Words in the singular number include the plural, and those in the plural include 
the singular; and 


(2) Words of any gender also refer to any other gender. 


Part 2. GENERAL DEFINITIONS AND PRINCIPLES OF INTERPRETATION 


§ 1-201. GENERAL DEFINITIONS. 


(1) “Action”, in the sense of a judicial proceeding, includes recoupment, counterclaim, 
set-off suit in equity, and any other proceeding in which rights are determined. 


(2) “Aggrieved party” means a party entitled to pursue a remedy. 
(3) “Agreement”, as distinguished from “contract”, means the bargain of the parties 
in fact, as found in their language or inferred from other circumstances, including 


course of performance, course of dealing, or usage of trade as provided in Section 
1-303 [Prior §§ 1-205, 2-208]. 
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(4) 


(6) 


(8) 


(9) 


(10) 


Parts 1-3 — 81-102 to 81-308 


[1 » . . a * « 
Bank means a person engaged in the business of banking and includes a savings 
bank, savings and loan association, credit union, and trust company. 


“Bill of lading” means a document of title evidencing the receipt of goods for 
shipment issued by a person engaged in the business of directly or indirectly 
transporting or forwarding goods.... 


“Burden of establishing’ a fact means the burden of persuading the trier of fact 
that the existence of the fact is more probable than its nonexistence. 


“Buyer in ordinary course of business” means a person that buys goods in good 
faith, without knowledge that the sale violates the rights of another person in the 
goods, and in the ordinary course from a person, other than a pawnbroker, in the 
business of selling goods of that kind... . 


“Conspicuous”, with reference to a term, means so written, displayed, or presented 
that a reasonable person against which it is to operate ought to have noticed it. 
Whether a term is “conspicuous” or not is for decision by the court. Conspicuous 
terms include the following: 


(A) a heading in capitals equal to or greater in size than the surrounding text, or 


in contrasting type, font, or color, to the surrounding text of the same or 
lesser size; and 


(B) language in the body of a record or display in larger type than the surrounding 


(12) 


(15) 


(16) 


b) 
(18) 


text, or in contrasting type, font, or color to the surrounding text of the same 
size, or set off from surrounding text of the same size by symbols or other 
marks that call attention to the language. 


“Contract”, as distinguished from “agreement”, means the total legal obligation 
that results from the parties' agreement as determined by the Uniform Commercial 
Code as supplemented by any other applicable laws. 


*Delivery", with respect to an electronic document of title means voluntary 
transfer of control and with respect to an instrument, a tangible document of 
title, or chattel paper, means voluntary transfer of possession. 


*Document of title" means a record (i) that in the regular course of business or 
financing is treated as adequately evidencing that the person in possession or 
control of the record is entitled to receive, control, hold, and dispose of the record 
and the goods the record covers and (ii) that purports to be issued by or addressed 
to a bailee and to cover goods in the bailee's possession which are either identified 
or are fungible portions of an identified mass. The term includes a bill of lading, 
transport document, dock warrant, dock receipt, warehouse receipt, and order 
for delivery of goods. An electronic document of title means a document of title 
evidenced by a record consisting of information stored in an electronic medium. A 
tangible document of title means a document of title evidenced by a record 
consisting of information that is inscribed on a tangible medium. 


“Fault” means a default, breach, or wrongful act or omission. 


*Fungible goods" means: 


(A) goods of which any unit, by nature or usage of trade, is the equivalent of any 


other like unit; or 


(B) goods that by agreement are treated as equivalent. 


(20) 


*Good faith" means honesty in fact and the observance of reasonable commercial 
standards of fair dealing. 
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(21) * Holder" means: 


(A) the person in possession of a negotiable instrument that is payable either to 
the bearer or to an identified person that is the person in possession; 

(B) the person in possession of a negotiable tangible document of title if the goods 
are deliverable either to the bearer or to the order of the person in possession; 
Or 

(C) the person in control of t a negotiable electronic document of title. 


(23) “Insolvent” means: 


(A) having generally ceased to pay debts in the ordinary course of business other 
than as a result of a bona fide dispute; 

(B) being unable to pay debts as they become due; or 

(C) being insolvent within the meaning of federal bankruptcy law. 


(24) “Money” means a medium of exchange currently authorized or adopted by a 
domestic or foreign government... . 


(26) "Party", as distinguished from a “third party", means a person that has engaged 
in a transaction or made an agreement subject to the Uniform Commercial Code. 


(27) “Person” means an individual, corporation business trust, estate, trust, 
partnership, limited liability company, association, joint venture, government, 
governmental subdivision, agency, or instrumentality, public corporation, or 
any other legal or commercial entity. 


(28) “Present value" means the amount as of a date certain of one or more sums 
payable in the future, discounted to the date certain by use of either an interest 
rate specified by the parties if that rate is not manifestly unreasonable at the time 
the transaction is entered into or, if an interest rate is not so specified, a 
commercially reasonable rate that takes into account the facts and circumstances 
at the time the transaction is entered into. 


(29) "Purchase" means taking by sale, lease, discount, negotiation, mortgage, pledge, 
lien, security interest, issue or reissue, gift, or any other, voluntary, transaction 
creating an interest in property. 


(30) "Purchaser" means a person that takes by purchase. 


(31) “Record” means information that is inscribed on a tangible medium or that is 
stored in an electronic or other medium and is retrievable in perceivable form. 


(32) "Remedy" means any remedial right to which an aggrieved party is entitled with 
or without resort to a tribunal. 


(34) “Right” includes remedy. 


(35) "Security interest" means an interest in personal property or fixtures which 
secures payment or performance of an obligation. .. . 


(36) "Send" in connection with a writing, record, or notice means: 


(A) to deposit in the mail or deliver for transmission by any other usual means of 
communication with postage or cost of transmission provided for and properly 
addresses and, in the case of an instrument, to an address specified thereon or 
otherwise agreed, or if there be none to any address reasonable under the 
circumstances; or 
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(B) in any other way to cause to be received any record or notice within the time 
it would have arrived if properly sent. 


(37) "Signed" includes using any symbol executed or adopted with present intention 
to adopt or accept a writing. 


(39) “Surety” includes a guarantor or other secondary obligor. 
(40) “Term” means a portion of an agreement that relates to a particular matter. 


(43) “Writing” includes printing, typewriting or any other intentional reduction to 
tangible form. “Written” has a corresponding meaning. 


§ 1-202. NOTICE; KNOWLEDGE 
[Prior § 1-201(25)-(27)] 
(a) Subject to subsection (f), a person has “notice” of a fact if the person: 


(1) has actual knowledge of it; 

(2) has received a notice or notification of it; or 

(3) from all the facts and circumstances known to the person at the time in 
question, has reason to know that it exists. 


(b) “Knowledge” means actual knowledge. “Knows” has a corresponding meaning. 


(c) “Discover”, “learn”, or words of similar import refer to knowledge rather that 
reason to know. 


(d) A person “notifies” or “gives” a notice or notification to another person by taking 
such steps as may be reasonably required to inform the other person in ordinary 
course, whether or not the other person actually comes to know of it. 


(e) Subject to subsection (f), a person “receives” a notice or notification when: 


(1) it comes to that person's attention; or 

(2) itis duly delivered in a form reasonable under the circumstances at the place 
of business through which the contract was made or at another location held 
out by that person as the place for receipt of such communications. 


(f) | Notice, knowledge, or a notice or notification received by an organization is effective 
for a particular transaction from the time it is brought to the attention of the 
individual conducting that transaction and, in any event, from the time it would 
have been brought to the individual's attention of the organization had exercised 
due diligence. An organization exercises due diligence if it maintains reasonable 
routines for communicating significant information to the person conducting the 
transaction and there is reasonable compliance with the routines. Due diligence 
does not require an individual acting for the organization to communicate 
information unless the communication is part o the individual's regular duties or 
the individual has reason to know of the transaction and that the transaction 
would be materially affected by the information. 
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§ 1-205. REASONABLE TIME; SEASONABLENESS. 
[Prior 8 1-204] 


(a) Whether a time for taking an action required by the Uniform Commercial Code is 
reasonable depends on the nature, purpose, and circumstances of the action. 


(b) An action is taken seasonably if it is taken at or within the time agreed or, if no 
time is agreed, at or within a reasonable time. 


§ 1-206. PRESUMPTIONS. 
[Prior § 1-201(31)] 
Whenever [the Uniform Commercial Code] creates a “presumption” with respect to a 


fact, or provides that a fact is “presumed,” the trier of fact must find the existence of the 
fact unless and until evidence is introduced that supports a finding of its nonexistence. 


Part 3. TERRITORIAL APPLICABILITY AND GENERAL RULES 


§ 1-301. TERRITORIAL APPLICABILITY; PARTIES’ 
POWER TO CHOOSE APPLICABLE LAW. 


[Prior § 1-105] 
(a) In this section: 


(1) “Domestic transaction" means a transaction other than an international 
transaction. 

(2) International transaction" means a transaction that bears a reasonable 
relation to a country other than the United States. 


(b) This section applies to a transaction to the extent that it is governed by another 
article of the [Uniform Commercial Code]. 


(c) X Except as otherwise provided in this section: 


(1) an agreement by parties to a domestic transaction that any or all of their 
rights and obligations are to be determined by the law of this State or of 
another State is effective, whether or not the transaction bears a relation to 
the State designated; and 

(2) an agreement by parties to an international transaction that any or all of 
their rights and obligations are to be determined by the law of this State or of 
another State or country is effective, whether or not the transaction bears a 
relation to the State or country designated. 


(d) In the absence of an agreement effective under subsection (c), and except as 
provided in subsections (e) and (g), the rights and obligations of the parties are 
determined by the law that would be selected by application of this State's conflict 
of laws principles. 


(e) If one of the parties to a transaction is a consumer, the following rules apply: 


(1) An agreement referred to in subsection (c) is not effective unless the transaction 
bears a reasonable relation to the State or country designated. 
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(f) 


(g) 


(a) 


(b) 


(c) 


(2) Application of the law of the State or country determined pursuant to 


subsection (c) or (d) may not deprive the consumer of the protection of any 
rule of law governing a matter within the scope of this section, which both is 
protective of consumers and may not be varied by agreement: 


(A) ofthe State or country in which the consumer principally resides, unless 
subparagraph (B) applies; or 

(B) if the transaction is a sale of goods, of the State or country in which the 
consumer both makes the contract and takes delivery of those goods, if 
such State or country is not the State or country in which the consumer 
principally resides. 


An agreement otherwise effective under subsection (c) is not effective to the extent 
that application of the law of the State or country designated would be contrary to 
a fundamental policy of the State or country whose law would govern in the 
absence of agreement under subsection (d). 


To the extent that [the Uniform Commercial Code] governs a transaction, if one of 
the following provisions of [the Uniform Commercial Code] specifies the applicable 
law, that provision governs and a contrary agreement is effective only to the 
extent permitted by the law so specified: 


(1) Section 2-402; 

(2) Sections 2A-105 and 24-106; 
(3) Section 4-102; 

(4) Section 4A-507; 

(5) Section 5-116; 

[(6) Section 6-103;] 

(7) Section 8-110; 

(8) Sections 9-301 through 9-307. 


§ 1-302. VARIATION BY AGREEMENT. 
[Prior § 1-102(3)-(4)] 
Except as otherwise provided in subsection (b) or elsewhere in the Uniform 


Commercial Code, the effect of provisions of the Uniform Commercial Code may be 
varied by agreement. 


The obligations of good faith, diligence, reasonableness, and care prescribed by 
the Uniform Commercial Code may not be disclaimed by agreement. The parties, 
by agreement, may determine the standards by which the performance of those 
obligation is to be measured if those standards are not manifestly unreasonable. 
Whenever the Uniform Commercial Code requires an action to be taken within a 
reasonable time, a time that is not manifestly unreasonable may be fixed by 
agreement. 


The presence in certain provisions of the Uniform Commercial Code of the phrase 
*unless otherwise agreed", or words of similar import, does not imply that the 
effect of other provisions may not be varied by agreement under this section. 


OFFICIAL COMMENT 


Source: This section combines the rules from 
Former Sections 1-102(3)-(4) and 1- subsections (3) and (4) of former Section 1- 


2041): 


102 and subsection (1) of former Section 1- 
204. No substantive changes are made. 


Changes: 
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a 


1. Subsection (a) states affirmatively at 
the outset that freedom of contract is a 
principle of the Uniform Commercial Code: 
“the effect” of its provisions may be varied 
by “agreement.” The meaning of the statute 
itself must be found in its text, including its 
definitions, and in appropriate extrinsic aids; 
it cannot be varied by agreement. But the 
Uniform Commercial Code seeks to avoid the 
type of interference with evolutionary 
growth found in pre-Code cases such as 
Manhattan Co. v. Morgan, 242 N.Y. 38, 150 
N.E. 594 (1926). Thus, private parties 
cannot make an instrument negotiable 
within the meaning of Article 3 except as 
provided in Section 3-104; nor can they 
change the meaning of such terms as “bona 
fide purchaser,” “holder in due course,” or 
“due negotiation,” as used in the Uniform 
Commercial Code. But an agreement can 
change the legal consequences that would 
otherwise flow from the provisions of the 
Uniform Commercial Code. “Agreement” 
here includes the effect given to course of 
dealing, usage of trade and course of 
performance by Sections 1-201 and 1-303; 
the effect of an agreement on the rights of 
third parties is left to specific provisions of 
the Uniform Commercial Code and to 
supplementary principles applicable under 
Section 1-103. The rights of third parties 
under Section 9- 317 when a security 
interest is unperfected, for example, cannot 
be destroyed by a clause in the security 
agreement. 


This principle of freedom of contract is 
subject to specific exceptions found elsewhere 
in the Uniform Commercial Code and to the 
general exception stated here. The specific 
exceptions vary in explicitness: the statute 
of frauds found in Section 2-201, for example, 
does not explicitly preclude oral waiver of 
the requirement of a writing, but a fair 
reading denies enforcement to such a waiver 
as part of the “contract” made unenforceable; 
Section 9-602, on the other hand, is a quite 
explicit limitation on freedom of contract. 
Under the exception for “the obligations of 
good faith, diligence, reasonableness and care 
prescribed by [the Uniform Commercial 
Code],” provisions of the Uniform 
Commercial Code prescribing such 


obligations are not to be disclaimed. However, 
the section also recognizes the prevailing 
practice of having agreements set forth 
standards by which due diligence is measured 
and explicitly provides that, in the absence 
of a showing that the standards manifestly 
are unreasonable, the agreement controls. 
In this connection, Section 1-303 
incorporating into the agreement prior 
course of dealing and usages of trade is of 
particular importance. 


Subsection (b) also recognizes that 
nothing is stronger evidence of a reasonable 
time than the fixing of such time by a fair 
agreement between the parties. However, 
provision is made for disregarding a clause 
which whether by inadvertence’ or 
overreaching fixes a time so unreasonable 
that it amounts to eliminating all remedy 
under the contract. The parties are not 
required to fix the most reasonable time but 
may fix any time which is not obviously 
unfair as judged by the time of contracting. 


2. An agreement that varies the effect of 
provisions of the Uniform Commercial Code 
may do so by stating the rules that will 
govern in lieu of the provisions varied. 
Alternatively, the parties may vary the effect 
of such provisions by stating that their 
relationship will be governed by recognized 
bodies of rules or principles applicable to 
commercial transactions. Such bodies of rules 
or principles may include, for example, those 
that are promulgated by intergovernmental 
authorities such as UNCITRAL or Unidroit 
(see, e.g., Unidroit Principles of International 
Commercial Contracts), or non-legal codes 
such as trade codes. 


3. Subsection (c) is intended to make it ' 
clear that, as a matter of drafting, phrases 
such as “unless otherwise agreed" have been 
used to avoid controversy as to whether the 
subject matter of a particular section does or 
does not fall within the exceptions to 
subsection (b), but absence of such words 
contains no negative implication since under 
subsection (b) the general and residual rule 
is that the effect of all provisions of the 
Uniform Commercial Code may be varied by 
agreement. 
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§ 1-303. COURSE OF PERFORMANCE, COURSE 
OF DEALING, AND USAGE OF TRADE 


[Prior $8 1-205, 2-208] 


A "course of performance" is a sequence of conduct between the parties to a 
particular transaction that exists if: 


(1) the agreement of the parties with respect to the transaction involves repeated 


occasions for performance by a party; and 


(2) the other party, with knowledge of the nature of the performance and 


opportunity for objection to it, accepts the performance or acquiesces in it 
without objection. 


A "course of dealing" is a sequence of conduct concerning previous transactions 
between the parties to a particular transaction that is fairly to be regarded as 
establishing a common basis of understanding for interpreting their expressions 
and other conduct. 


A "usage of trade" is any practice or method of dealing having such regularity of 
observance in a place, vocation, or trade as to justify an expectation that it will be 
observed with respect to the transaction in question. The existence and scope of 
such a usage must be proved as facts. If it is established that such a usage is 
embodied in a trade code or similar record, the interpretation of the record is a 
question of law. 


A course of performance or course of dealing between the parties or any usage of 
trade in the vocation or trade in which they are engaged or of which they are or 
should be aware is relevant in ascertaining the meaning of the parties' agreement, 
may give particular meaning to specific terms of the agreement, and may 
supplement or qualify terms of the agreement. A usage of trade applicable in the 
place in which part of the performance under the agreement is to occur may be so 
utilized as to that part of the performance. 


Except as otherwise provided in subsection (f), The express terms of an agreement 
and any applicable course of performance, course of dealing, or usage of trade 
must be construed whenever reasonable as consistent with each other. If such a 
construction is unreasonable: 


(1) express terms prevail over course of performance, course of dealing, and usage 


of trade; 


(2) course of performance prevails over course of dealing and usage of trade; and 
(3) course of dealing prevails over usage of trade. 


Subject to Section 2-209, a course of performance is relevant to show a waiver or 
modification of any term inconsistent with the course of performance. 


Evidence of a relevant usage of trade offered by one party is not admissible unless 


and until he has given the other party such notice as the court finds sufficient to 
prevent unfair surprise to the latter. 
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OFFICIAL COMMENT 


Source: 


Former Sections 1-205, 2-208, and Section 
2A-207. 


Changes from former law: 


This section integrates the “course of 
performance” concept from Articles 2 and 
2A into the principles of former Section 1- 
205, which deals with course of dealing and 
usage of trade. In so doing, the section slightly 
modifies the articulation of the course of 
performance rules to fit more comfortably 
with the approach and structure of former 
Section 1- 205. There are also slight 
modifications to be more consistent with the 
definition of “agreement” in former Section 
1-201(3). It should be noted that a course of 
performance that might otherwise establish 
a defense to the obligation of a party to a 
negotiable instrument is not available as a 
defense against a holder in due course who 
took the instrument without notice of that 
course of performance. 


1. The Uniform Commercial Code rejects 
both the  "lay-dictionary" and the 
"conveyancer's" reading of a commercial 
agreement. Instead the meaning of the 
agreement of the parties is to be determined 
by the language used by them and by their 
action, read and interpreted in the light of 
commercial practices and other surrounding 
circumstances. The measure and background 
for interpretation are set by the commercial 
context, which may explain and supplement 
even the language of a formal or final writing. 


2. “Course of dealing,” as defined in 
subsection (b), is restricted, literally, to a 
sequence of conduct between the parties 
previous to the agreement. A sequence of 
conduct after or under the agreement, 
however, is a “course of performance.” 
“Course of dealing” may enter the agreement 
either by explicit provisions of the agreement 
or by tacit recognition. 


3. The Uniform Commercial Code deals 
with “usage of trade” as a factor in reaching 
the commercial meaning of the agreement 
that the parties have made. The language 
used is to be interpreted as meaning what it 
may fairly be expected to mean to parties 
involved in the particular commercial 


transaction in a given locality or in a given 
vocation or trade. By adopting in this context 
the term “usage of trade,” the Uniform 
Commercial Code expresses its intent to reject 
those cases which see evidence of “custom” 
as representing an effort to displace or negate 
“established rules of law.” A distinction is to 
be drawn between mandatory rules of law 
such as the Statute of Frauds provisions of 
Article 2 on Sales whose very office is to 
control and restrict the actions of the parties, 
and which cannot be abrogated by 
agreement, or by a usage of trade, and those 
rules of law (such as those in Part 3 of Article 
2 on Sales) which fill in points which the 
parties have not considered and in fact agreed 
upon. The latter rules hold “unless otherwise 
agreed” but yield to the contrary agreement 
of the parties. Part of the agreement of the 
parties to which such rules yield is to be 
sought for in the usages of trade which furnish 
the background and give particular 
meaning to the language used, and are the 
framework of common understanding 
controlling any general rules of law which 
hold only when there is no such 
understanding. 


4. A usage of trade under subsection (c) 
must have the “regularity of observance” 
specified. The ancient English tests for 
"custom" are abandoned in this connection. 
Therefore, it is not required that a usage of 
trade be “ancient or immemorial,” 
“universal,” or the like. Under the 
requirement of subsection (c) full recognition 
is thus available for new usages and for usages 
currently observed by the great majority of 
decent dealers, even though dissidents ready 
to cut corners do not agree. There is room 
also for proper recognition of usage agreed 
upon by merchants in trade codes. 


5. The policies of the Uniform 
Commercial Code controlling explicit 
unconscionable contracts and clauses 


(Sections 1-304, 2-302) apply to implicit 
clauses that rest on usage of trade and carry 
forward the policy underlying the ancient 
requirement that a custom or usage must be 
"reasonable." However, the emphasis is 
shifted. The very fact of commercial 
acceptance makes out a prima facie case that 
the usage is reasonable, and the burden is no 
longer on the usage to establish itself as being 
reasonable. But the anciently established 
policing of usage by the courts is continued 


536 


Parts 1-3 — 81-102 to 81-308 
SC 


to the extent necessary to cope with the 
situation arising if an unconscionable or 
dishonest practice should become standard. 


6. Subsection (d), giving the prescribed 
effect to usages of which the parties “are or 
should be aware,” reinforces the provision of 
subsection (c) requiring not universality but 
only the described “regularity of observance” 
of the practice or method. This subsection also 
reinforces the point of subsection (c) that 
such usages may be either general to trade 
or particular to a special branch of trade. 


7. Although the definition of 
“agreement” in Section 1-201 includes the 
elements of course of performance, course of 
dealing, and usage of trade, the fact that 
express reference is made in some sections to 
those elements is not to be construed as 
carrying a contrary intent or implication 
elsewhere. Compare Section 1-302(c). 


8. In cases of a well established line of 
usage varying from the general rules of the 
Uniform Commercial Code where the precise 
amount of the variation has not been worked 
out into a single standard, the party relying 
on the usage is entitled, in any event, to the 
minimum variation demonstrated. The 
whole is not to be disregarded because no 
particular line of detail has been established. 
In case a dominant pattern has been fairly 
evidenced, the party relying on the usage is 
entitled under this section to go to the trier of 
fact on the question of whether such 
dominant pattern has been incorporated into 
the agreement. 


9. Subsection (g) is intended to insure 
that this Act's liberal recognition of the needs 
of commerce in regard to usage of trade shall 
not be made into an instrument of abuse. 


§ 1-304. OBLIGATION OF GOOD FAITH. 
[Prior 8 1-203] 


Every contract or duty within the Uniform Commercial Code imposes an obligation of 
good faith in its performance and enforcement. 


8 1-305. REMEDIES TO BE LIBERALLY ADMINISTERED. 
[Prior § 1-106] 
The remedies provided by the Uniform Commercial Code must be liberally 
administered to the end that the aggrieved party maybe put in as good a position 
asd e other party had fully perfi neither consequential or special 
damages es may be had except as specifically provided in the 
Uniform Commercial Code or by other rule of law. 


(a) 


Any right or obligation declared by the Uniform Commercial Code is enforceable 
by action unless the provision declaring it specifies a different and limited effect. 


(b) 


§ 1-306. WAIVER OR RENUNCIATION 
OF CLAIM OR RIGHT AFTER BREACH. 


{Prior 8 1-107] 


A claim or right arising out of an alleged breach may be discharged in whole or in part 
without consideration by agreement of the aggrieved party in an authenticated record. 
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§ 1-308. PERFORMANCE OR ACCEPTANCE 
UNDER RESERVATION OF RIGHTS. 
[Prior § 1-207] 


(a) A party that with explicit reservation of rights performs or promises performance 
or assents to performance in a manner demanded or offered by the other party 
does not thereby prejudice the rights reserved. Such words as "without prejudice," 
*under protest," or the like are sufficient. 


(b) Subsection (a) does not apply to an accord and satisfaction. 


538 


UNIFORM COMMERCIAL CODE ARTICLE 2 
lecce COO" 


UNIFORM 
COMMERCIAL CODE 


(PRIOR) ARTICLE 2 
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82-102 


PART 1 
SHORT TITLE, GENERAL CONSTRUCTION AND SUBJECT MATTER 


§ 2-101. SHORT TITLE. 


This Article shall be known and may be cited as Uniform Commercial Code— Sales. 


OFFICIAL COMMENT 


This Article is a complete revision and 
modernization of the Uniform Sales Act which 
was promulgated by the National Conference of 
Commissioners on Uniform State Laws in 1906 
and has been adopted in 34 states and Alaska, 
the District of Columbia and Hawaii. 


The coverage of the present Article is much 
more extensive than that of the old Sales Act and 
extends to the various bodies of case law which 
have been developed both outside of and under 
the latter. 


The arrangement of the present Article is in 
terms of contract for sale and the various steps 
of its performance. The legal consequences are 
stated as following directly from the contract and 
action taken under it without resorting to the idea 
of when property or title passed or was to pass 
as being the determining factor. The purpose is 
to avoid making practical issues between practical 
men turn upon the location of an intangible 
something, the passing of which no man can 
prove by evidence and to substitute for such 
abstractions proof of words and actions of a 
tangible character. 


§ 2-102. SCOPE; CERTAIN SECURITY AND OTHER TRANSACTIONS 
EXCLUDED FROM THIS ARTICLE. 


Unless the context otherwise requires, this Article applies to transactions in goods; it does not 
apply to any transaction which although in the form of an unconditional contract to sell or present 
sale is intended to operate only as a security transaction nor does this Article impair or repeal any 
statute regulating sales to consumers, farmers or other specified classes of buyers. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 75, 
Uniform Sales Act. 


Changes: Section 75 has been rephrased. 


Purposes of Changes and New Matter: To make 
it clear that: 


The Article leaves substantially unaffected 
the law relating to purchase money security such 
as conditional sale or chattel mortgage though it 
regulates the general sales aspects of such 
transactions. "Security transaction" is used in 
the same sense as in the Article on Secured 
Transactions (Article 9). 


Cross Reference: 


e Article 9. 


Definitional Cross References: 


e “Contract”. Section 1-201. 

e “Contract for sale". Section 2-106. 
e “Present sale”. Section 2-106. 

e “Sale”. Section 2-106. 
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(a) 
(b) 


(c) 
(d) 
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$ 2-103. DEFINITIONS AND INDEX OF DEFINITIONS. 


"Buyer" means a person who buys or contracts to buy goods. 

“Good faith" in the case of a merchant means honesty in fact and the observance of 
reasonable commercial standards of fair dealing in the trade. 

"Receipt" of goods means taking physical possession of them. 

“Seller” means a person who sells or contracts to sell goods. 


(2) Other definitions applying to this Article or to specified Parts thereof, and the sections in 
which they appear are: 


“Acceptance”. Section 2-606. 
“Banker’s credit". Section 2-325. 
“Between merchants". Section 2— 
104. 

“Cancellation”. Section 2-106(4). 
"Commercial unit". Section 2-105. 
“Confirmed credit". Section 2-325. 
“Conforming to contract”. Section 
2-106. 

"Contract for sale". Section 2-106. 
"Cover". Section 2-712. 
"Entrusting". Section 2-403. 
“Financing agency". Section 2— 
104. 

"Future goods". Section 2-105. 


“Goods”. Section 2-105. 
“Identification”. Section 2—501. 
“Installment contract”. Section 2— 
612. 

“Letter of Credit". Section 2-325. 
“Lot”. Section 2-105. 

"Merchant". Section 2-104. 
"Overseas". Section 2-323. 
"Person in position of seller". 
Section 2-707. l 
“Present sale”. Section 2-106. 
“Sale”. Section 2-106. 

"Sale on approval". Section 2-326. 
"Sale or return". Section 2-326. 
"Termination". Section 2-106. 


(3) The following definitions in other Articles apply to this Article: 


e “Check”. Section 3-104. 
e  "Consignee". Section 7-102. 
e “Consignor”. Section 7-102. 


e “Consumer goods". Section 9-109. 


* “Dishonor”. Section 3-502. 
* “Draft”. Section 3-104. 


(4) In addition Article 1 contains general definitions and principles of construction and 


interpretation applicable throughout this Article. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Subsection 
(1): Section 76, Uniform Sales Act. 
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been slightly rephrased, the reference in Section 
76 of the prior Act to “any legal successor in 
interest of such person" being omitted. The 
definition of “receipt” is new. 


Purposes of Changes and New Matter: 


1. The phrase “any legal successor in interest 
of such person" has been eliminated since 
Section 2-210 of this Article, which limits some 
types of delegation of performance on 
assignment ofa sales contract, makes it clear that 
not every such successor can be safely included 
in the definition. In every ordinary case, however, 
such successors are as of course included. 


2. "Receipt" must be distinguished from 
delivery particularly in regard to the problems 
arising out of shipment of goods, whether or not 
the contract calls for making delivery by way of 
documents of title, since the seller may frequently 
fulfill his obligations to “deliver” even though 
the buyer may never “receive” the goods. 
Delivery with respect to documents of title is 
defined in Article 1 and requires transfer of 
physical delivery. Otherwise the many divergent 
incidents of delivery are handled incident by 
incident. 


Cross References: 


* Point 1: See Section 2-210 and 
Comment thereon. 
*  Point2: Section 1-201. 


Definitional Cross Reference: 
e “Person”. Section 1-201. 
[Changes Made in the 2003 Revision: 


Added: 

e “conspicuous” with reference to a term, 
means so written, displayed, or 
presented that a reasonable person 
against which it is to operate ought to 
have noticed it. A term in an electronic 
record intended to evoke a response by 
an electronic agent is conspicuous if it 
is presented in a form that would enable 
a reasonably configured electronic 
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agent to take it into account or react to 
it without review of the record by an 
individual. Whether a term is 
“conspicuous” or not is a decision for 
the court. Conspicuous terms include 
the following: (i) for a person: 

(A) a heading in capitals equal to or 
greater in size than the surrounding text, 
or in contrasting type, font, or color to 
the surrounding text of the same or 
lesser size; and (B) language in the 
body of a record or display in larger type 
than the surrounding text, or in 
contrasting type, font, or color to the 
surrounding text of the same size, or set 
off from surrounding text of the same 
size by symbols or other marks that call 
attention to the language; and (ii) for a 
person or an electronic agent, a term that 
is so placed in a record or display that 
the person or electronic agent may not 
proceed without taking action with 
respect to the particular term; 
“consumer” means an individual who 
buys or contracts to buy goods that, at 
the time of contracting, are intended by 
the individual to be used primarily for 
personal, family, or household 
purposes; 

“consumer contract” means a contract 
between a merchant seller and a 
consumer; 

“delivery” means the voluntary transfer 
of physical possession or control of 
goods. 

“electronic” means relating to 
technology having electrical, digital, 
magnetic, wireless, optical, 
electromagnetic, or similar capabilities; 
“electronic agent” means a computer 
program or an electronic or other 
automated means used independently 
to initiate an action or respond to 
electronic records or performances in 
whole or in part, without review or action 
by an individual; 

*electronic record" means a record 
created, generated, sent, communicated, 
received, or stored by electronic means. 
“foreign exchange transaction" means 
a transaction in which one party agrees 
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to deliver a quantity of a specified 
money or unit of account, in 
consideration of the other party's 
agreement to deliver another quantity 
of a different money or unit of account 
either currently or at a future date, and 
in which delivery is to be through funds 
transfer, book entry accounting, or 
other form of payment order, or other 
agreed means to transfer a credit 
balance. The term includes a 
transaction of this type involving two 
or more moneys and spot, forward, 
option, or other products derived from 
underlying moneys and any 
combination ofthese transactions. The 
term does not include a transaction 
involving two or more moneys in which 
one or both of the parties is obligated 
to make physical delivery, at the time of 
contracting or in the future, of 
banknotes, coins, or other form of legal 
tender or specie; 

"goods" means all things that are 
movable at the time of identification to 
a contract for sale. The term includes 
future goods, specially manufactured 


goods, the unborn young of animals, 
growing crops, and other identified 
things attached to realty as described 
in Section 2-107. The term does not 
include information, the money in which 
the price is to be paid, investment 
securities under Article 8, the subject 
matter of foreign exchange transactions, 
or choses in action; 

"receipt of goods" means taking 
physical possession of goods. 
"record" means information that is 
inscribed on a tangible medium or that 
is stored in an electronic or other 
medium and is retrievable in perceivable 
form. 

"remedial promise" means a promise by 
the seller to repair or replace goods or 
to refund all or part ofthe price of goods 
upon the happening of a specified 
event. 

"sign" means, with present intent to. 
authenticate or adopt a record: (i) 
to execute or adopt a tangible symbol; 
or (ii) to attach to or logically associate 
with the record an electronic sound, 
symbol, or process. ]} 


§ 2-104. DEFINITIONS: “MERCHANT”; “BETWEEN MERCHANTS”; 
“FINANCING AGENCY", 


(1) “Merchant” means a person who deals in goods of the kind or otherwise by his occupation 
holds himself out as having knowledge or skill peculiar to the practices or goods involved 
in the transaction or to whom such knowledge or skill may be attributed by his employment 
of an agent or broker or other intermediary who by his occupation holds himself out as 


having such knowledge or skill. 


(2) “Financing agency” means a bank, finance company or other person who in the ordinary 
course of business makes advances against goods or documents of title or who by 
arrangement with either the seller or the buyer intervenes in ordinary course to make or 
collect payment due or claimed under the contract for sale, as by purchasing or paying the 
seller’s draft or making advances against it or by merely taking it for collection whether or 
not documents of title accompany the draft. “Financing agency” includes also a bank or 
other person who similarly intervenes between persons who are in the position of seller and 


buyer in respect to the goods (Section 2-707). 


(3) “Between merchants” means in any transaction with respect to which both parties are 
chargeable with the knowledge or skill of merchants. 
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OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. But 
see Sections 15(2), (5), 16(c), 45(2) and 71, Uniform 
Sales Act, and Sections 35 and 37, Uniform Bills 
of Lading Act for examples ofthe policy expressly 
provided for in this Article. 


Purposes: 


1. This Article assumes that transactions 
between professionals in a given field require 
special and clear rules which may not apply to a 
casual or inexperienced seller or buyer. It thus 
adopts a policy of expressly stating rules 
applicable *between merchants" and "as against 
a merchant", wherever they are needed instead 
of making them depend upon the circumstances 
of each case as in the statutes cited above. This 
section lays the foundation of this policy by 
defining those who are to be regarded as 
professionals or “merchants” and by stating 
when a transaction is deemed to be "between 
merchants". 

2. The term “merchant” as defined here roots 
in the “law merchant" concept of a professional 
in business. The professional status under the 
definition may be based upon specialized 
knowledge as to the goods, specialized 
knowledge as to business practices, or 
specialized knowledge as to both and which kind 
of specialized knowledge may be sufficient to 
establish the merchant status is indicated by the 
nature of the provisions. 


The special provisions as to merchants 
appear only in this Article and they are of three 
kinds. Sections 2—201(2), 2-205, 2-207 and 2- 
209 dealing with the statute of frauds, firm offers, 
confirmatory memoranda and modification rest 
on normal business practices which are or ought 
to be typical of and familiar to any person in 
business. For purposes of these sections almost 
every person in business would, therefore, be 
deemed to be a “merchant” under the language 
“who ... by his occupation holds himself out as 
having knowledge or skill peculiar to the practices 
... involved in the transaction ...” since the 
practices involved in the transaction are non- 
specialized business practices such as answering 


mail. In this type of provision, banks or even 
universities, for example, well may be 
“merchants.” But even these sections only apply 
to a merchant in his mercantile capacity; a lawyer 
or bank president buying fishing tackle for his 
own use is not a merchant. 


On the other hand, in Section 2-314 on the 
warranty of merchantability, such warranty is 
implied only “if the seller is a merchant with 
respect to goods of that kind.” Obviously this 
qualification restricts the implied warranty to a 
much smaller group than everyone who is 
engaged in business and requires a professional 
status as to particular kinds of goods. The 
exception in Section 2—402(2) for retention of 
possession by a merchant-seller falls in the same 
class; as does Section 2-403(2) on entrusting of 
possession to a merchant “who deals in goods 
of that kind". 


A third group of sections includes 2— 
103(1)(b), which provides that in the case of a 
merchant “good faith" includes observance of 
reasonable commercial standards of fair dealing 
in the trade; 2-327(1)(c), 2-603 and 2-605, dealing 
with responsibilities of merchant buyers to follow 
seller's instructions, etc.; 2-509 on risk of loss, 
and 2-609 on adequate assurance of 
performance. This group of sections applies to 
persons who are merchants under either the 
“practices” or the “goods” aspect of the 
definition of merchant. 


3. The “or to whom such knowledge or skill 
may be attributed by his employment of an agent 
or broker ...” clause of the definition of merchant 
means that even persons such as universities, 
for example, can come within the definition of 
merchant if they have regular purchasing 
departments or business personnel who are 
familiar with business practices and who are 
equipped to take any action required. 


Cross References: 


e Point 1: See Sections 1-102 and 1-203. 
e  Point2: See Sections 2-314, 2-315 and 
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2-320 to 2-325, of this Article, and e “Contract for sale". Section 2-106. 
Article 9. e “Document of title”. Section 1—201. 


“e “Goods”. Section 2-105. 


Definitional Cross References: 


Sm 


(1) 


(2) 


6) 


(4) 


(5) 


(6) 


Prior Uniform Statutory Provision: Subsections le 


e “Person”. Section 1-201. 
“Bank”. Section 1—201. e “Purchase”. Section 1-201. 
*Buyer". Section 2-103. e “Seller”. Section 2-103. 


105. DEFINITIONS: TRANSFERABILITY; “GOODS”; “FUTURE” 
GOODS; “LOT”; “COMMERCIAL UNIT”. 


“Goods” means all things (including specially manufactured goods) which are movable at 
the time of identification to the contract for sale other than the money in which the price is 
to be paid, investment securities (Article 8) and things in action. “Goods” also includes the 
unborn young of animals and growing crops and other identified things attached to realty 
as described in the section on goods to be severed from realty (Section 2-107). 


Goods must be both existing and identified before any interest in them can pass. Goods 
which are not both existing and identified are “future” goods. A purported present sale of 
future goods or of any interest therein operates as a contract to sell. 


There may be a sale of a part interest in existing identified goods. 


An undivided share in an identified bulk of fungible goods is sufficiently identified to be 
sold although the quantity of the bulk is not determined. Any agreed proportion of such a 
bulk or any quantity thereof agreed upon by number, weight or other measure may to the 
extent of the seller's interest in the bulk be sold to the buyer who then becomes an owner in 
common. 


"Lot" means a parcel or a single article which is the subject matter of a separate sale or 
delivery, whether or not it is sufficient to perform the contract. 


"Commercial unit" means such a unit of goods as by commercial usage is a single whole for 
purposes of sale and division of which materially impairs its character or value on the 
market or in use. A commercial unit may be a single article (as a machine) or a set of articles 
(as a suite of furniture or an assortment of sizes) or a quantity (as a bale, gross, or carload) 
or any other unit treated in use or in the relevant market as a single whole. 


OFFICIAL COMMENT 


Subsection (1) on “goods”: The 


(1), (2), (3) and (4)—Sections 5, 6 and 76, Uniform 
Sales Act; Subsections (5) and (6)—none. 


Changes: Rewritten. 


Purposes of Changes and New Matter: 


phraseology of the prior uniform statutory 
provision has been changed so that: 


The definition of goods is based on the 
concept of movability and the term “chattels 
personal" is not used. It is not intended to deal 
with things which are not fairly identifiable as 
movables before the contract is performed. 
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Growing crops are included within the 
definition of goods since they are frequently 
intended for sale. The concept of "industrial" 
growing crops has been abandoned, for under 
modern practices fruit, perennial hay, nursery 
stock and the like must be brought within the 
scope of this Article. The young of animals are 
also included expressly in this definition since 
they, too, are frequently intended for sale and 
may be contracted for before birth. The period 
of gestation of domestic animals is such that the 
provisions of the section on identification can 
apply as in the case of crops to be planted. The 
reason of this definition also leads to the 
inclusion of a wool crop or the like as “goods” 
subject to identification under this Article. 


The exclusion of *money in which the price 
is to be paid" from the definition of goods does 
not mean that foreign currency which is included 
in the definition of money may not be the subject 
matter of a sales transaction. Goods is intended 
to cover the sale of money when money is being 
treated as a commodity but not to include it when 
money is the medium of payment. 


As to contracts to sell timber, minerals, or 
structures to be removed from the land Section 
2-107(1) (Goods to be severed from Realty: 
recording) controls. 


The use of the word “fixtures” is avoided in 
view of the diversity of definitions of that term. 
This Article in including within its scope "things 
attached to realty" adds the further test that they 
must be capable of severance without material 
harm thereto. As between the parties any 
identified things which fall within that definition 
become “goods” upon the making ofthe contract 
for sale. 


“Investment securities" are expressly 
excluded from the coverage of this Article. It is 
not intended by this exclusion, however, to 
prevent the application of a particular section of 
this Article by analogy to securities (as was done 
with the Original Sales Act in Agar v. Orda, 264 
N.Y. 248, 190 N.E. 479, 99 A.L.R. 269 (1934) ) when 
the reason of that section makes such application 
sensible and the situation involved is not covered 
by the Article of this Act dealing specifically with 
such securities (Article 8). 


2. References to the fact that a contract for 
sale can extend to future or contingent goods 
and that ownership in common follows the sale 
of a part interest have been omitted here as 
obvious without need for expression; hence no 
inference to negate these principles should be 
drawn from their omission. 


3. Subsection (4) does not touch the 
question of how far an appropriation of a bulk of 
fungible goods may or may not satisfy the 
contract for sale. 


4. Subsections (5) and (6) on “lot” and 
*commercial unit" are introduced to aid in the 
phrasing of later sections. 


5. The question of when an identification of 
goods takes place is determined by the provisions 
of Section 2-501 and all that this section says is 
what kinds of goods may be the subject of a sale. 


Cross References: 


e Point 1: Sections 2-107, 2-201, 2-501 
and Article 8. 

e Point5: Section 2-501. 

e  Seealso Section 1-201. 


Definitional Cross References: 


e “Buyer”. Section 2-103. 

e “Contract”. Section 1-201. 

e “Contract for sale". Section 2-106. 
e  "Fungible". Section 1-201. 

e “Money”. Section 1-201. 

e “Present sale". Section 2-106. 

e “Sale”. Section 2-106. 

e “Seller”. Section 2-103. 


[Changes Made in the 2003 Revision: 


Definition of *goods moved to Revised 2- 
103(1)(k). “Goods” means all things that are 
movable at the time of identification to a contract 
for sale. The term includes future goods, 
specially manufactured goods, the unborn 
young of animals, growing crops, and other 
identified things attached to realty as described 
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in Section 2-107. The term does not include 
information, the money in which the price is to 
be paid, investment securities under Article 8, 


the subject matter of foreign exchange 
transactions, or choses in action.] 


§ 2-106. DEFINITIONS: “CONTRACT”; “AGREEMENT”; “CONTRACT 
FOR SALE”; “SALE”; “PRESENT SALE”; “CONFORMING” TO 


(l 


(2) 


G3) 


(4) 


CONTRACT; “TERMINATION”; “CANCELLATION”. 


In this Article unless the context otherwise requires “contract” and “agreement” are limited 
to those relating to the present or future sale of goods. “Contract for sale” includes both a 
present sale of goods and a contract to sell goods at a future time. A “sale” consists in the 
passing of title from the seller to the buyer for a price (Section 2-401). A “present sale” 
means a sale which is accomplished by the making of the contract. 


Goods or conduct including any part of a performance are “conforming” or conform to the 
contract when they are in accordance with the obligations under the contract. 


“Termination” occurs when either party pursuant to a power created by agreement or law 
puts an end to the contract otherwise than for its breach. On “termination” all obligations 
which are still executory on both sides are discharged but any right based on prior breach 
or performance survives. 


“Cancellation” occurs when either party puts an end to the contract for breach by the other 


and its effect is the same as that of “termination” except that the cancelling party also 
retains any remedy for breach of the whole contract or any unperformed balance. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Subsection 
(1)—Section 1(1) and (2), Uniform Sales Act; 
Subsection (2)—none, but subsection generally 
continues policy of Sections 11, 44 and 69, 
Uniform Sales Act; Subsections (3) and (4)— 
none. 


Changes: Completely rewritten. 
Purposes of Changes and New Matter: 


1. Subsection (1): “Contract for sale” is used 
as a general concept throughout this Article, but 
the rights of the parties do not vary according to 
whether the transaction is a present sale or a 
contract to sell unless the Article expressly so 
provides. 


2. Subsection (2): It is in general intended to 
continue the policy of requiring exact 
performance by the seller of his obligations as a 


condition to his right to require acceptance. 
However, the seller is in part safeguarded against 
surprise as a result of sudden technicality on the 
buyer's part by the provisions of Section 2-508 
on seller’s cure of improper tender or delivery. 
Moreover usage of trade frequently permits 
commercial leeways in performance and the 
language of the agreement itself must be read in 
the light of such custom or usage and also, prior 
course of dealing, and in a long term contract, 
the course of performance. 


3. Subsections (3) and (4): These 
subsections are intended to make clear the 
distinction carried forward throughout this 
Article between termination and cancellation. 


Cross References: 


e Point 2: Sections 1-203, 1-205, 2-208 
and 2—508. 
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Definitional Cross References: e 


“Goods”. Section 2-105. 

* “Party”. Section 1-201. 

e “Remedy”. Section 1-201. 
e “Rights”. Section 1-201. 
e “Seller”. Section 2-103. 


"Agreement". Section 1-201. 
"Buyer". Section 2-103. 
"Contract". Section 1-201. 


§ 2-107. GOODS TO BE SEVERED FROM REALTY: RECORDING 


(1) 


(2) 


(3) 


A contract for the sale of minerals or the like (including oil and gas) or a structure or its 
materials to be removed from realty is a contract for the sale of goods within this Article if 
they are to be severed by the seller but until severance a purported present sale thereof 
which is not effective as a transfer of an interest in land is effective only as a contract to sell. 


A contract for the sale apart from the land of growing crops or other things attached to 
realty and capable of severance without material harm thereto but not described in subsection 
(1) or of timber to be cut is a contract for the sale of goods within this Article whether the 
subject matter is to be severed by the buyer or by the seller even though it forms part of the 
realty at the time of contracting, and the parties can by identification effect a present sale 
before severance. 


The provisions of this section are subject to any third party rights provided by the law 
relating to realty records, and the contract for sale may be executed and recorded as a 
document transferring an interest in land and shall then constitute notice to third parties of 
the buyer’s rights under the contract for sale. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: See Section 
76, Uniform Sales Act on prior policy; Section 7, 
Uniform Conditional Sales Act. 


Purposes: 


1. Subsection (1). Notice that this subsection 
applies only if the minerals or structures “are to 
be severed by the seller”. If the buyer is to sever, 
such transactions are considered contracts 
affecting land and all problems of the Statute of 
Frauds and of the recording of land rights apply 
to them. Therefore, the Statute of Frauds section 
of this Article does not apply to such contracts 
though they must conform to the Statute of 
Frauds affecting the transfer of interests in land. 


2. Subsection (2). “Things attached” to the 
realty which can be severed without material harm 
are goods within this Article regardless of who is 


to effect the severance. The word “fixtures” has 
been avoided because of the diverse definitions 
of this term, the test of “severance without 
material harm” being substituted. 


The provision in subsection (3) for recording 
such contracts is within the purview of this Article 
since it is a means of preserving the buyer’s rights 
under the contract of sale. 


3. The security phases of things attached to 
or to become attached to realty are dealt with in 
the Article on Secured Transactions (Article 9) 
and it is to be noted that the definition of goods 
in that Article differs from the definition of goods 
in this Article. 


However, both Articles treat as goods 
growing crops and also timber to be cut under a 
contract of severance. 
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Cross References: e “Contract for sale". Section 2-106. 
e “Goods”. Section 2-105. 
* Point 1: Section 2-201. * “Party”. Section 1-201. 
Pon * “Present sale”. Section 2-106. 
. Point 3: Articles 9 and 9-105. 5 “Rights”. Section 1—201. 


Definitional Cross References: : Seller Section es 


i Ch Made in 2003 Revision: 
e “Buyer”. Section 2—103. [Changes Made in 


e “Contract”. Section 1-201. Revised 2-208: Section Added.] 


SECTION 2-108. TRANSACTIONS SUBJECT TO OTHER LAW. 
(1) A transaction subject to this article is also subject to any applicable: 

(a) [list any certificate of title statutes of this State covering automobiles, trailers, mobile 
homes, boats, farm tractors, or the like], except with respect to the rights of a buyer in 
ordinary course of business under Section 2-403(2) which arise before a certificate of 
title covering the goods is effective in the name of any other buyer; 

(b) rule of law that establishes a different rule for consumers; or 

(c) statute of this state applicable to the transaction, such as a statute dealing with: 

(i) the sale or lease of agricultural products; 
(i) the transfer of human blood, blood products, tissues, or parts; 


(ui) the consignment or transfer by artists of works of art or fine prints; 


(iv) distribution agreements, franchises, and other relationships through which goods 
are sold; 


(v) the misbranding or adulteration of food products or drugs; and 


(vi) dealers in particular products, such as automobiles, motorized wheelchairs, 
agricultural equipment, and hearing aids. 


(2) Except for the rights of a buyer in ordinary course of business under subsection (1)(a), in 
the event of a conflict between this article and a law referred to in subsection (1), that law 
governs. 


(3) For purposes of this article, failure to comply with a law referred to in subsection (1) has 
only the effect specified in that law. 


(4) This article modifies, limits, and supersedes the federal Electronic Signatures in Global and 
National Commerce Act, 15 U.S.C. Section 7001 et seq., except that nothing in this article 
modifies, limits, or supersedes Section 7001 (c) of that Act or authorizes electronic delivery ` 
of any of the notices described in Section 7003(b) of that Act. 


556 


(1) 


(2) 


(3) 


Part 2 — Form, Formation and Readjustment of Contract §2-201 


PART 2 
FORM, FORMATION AND READJUSTMENT OF CONTRACT 


§ 2-201. FORMAL REQUIREMENTS; STATUTE OF FRAUDS. 


Except as otherwise provided in this section a contract for the sale of goods for the price of 
$500 or more is not enforceable by way of action or defense unless there is some writing 
sufficient to indicate that a contract for sale has been made between the parties and signed 
by the party against whom enforcement is sought or by his authorized agent or broker. A 
writing is not insufficient because it omits or incorrectly states a term agreed upon but the 
contract is not enforceable under this paragraph beyond the quantity of goods shown in 
such writing. 


Between merchants if within a reasonable time a writing in confirmation of the contract and 
sufficient against the sender is received and the party receiving it has reason to know its 
contents, it satisfies the requirements of subsection (1) against such party unless written 
notice of objection to its contents is given within 10 days after it is received. 


A contract which does not satisfy the requirements of subsection (1) but which is valid in 
other respects is enforceable 


(a) ifthe goods are to be specially manufactured for the buyer and are not suitable for sale 
to others in the ordinary course of the seller’s business and the seller, before notice of 
repudiation is received and under circumstances which reasonably indicate that the 
goods are for the buyer, has made either a substantial beginning of their manufacture 
or commitments for their procurement; or 


if the party against whom enforcement is sought admits in his pleading, testimony or 
otherwise in court that a contract for sale was made, but the contract is not enforceable 
under this provision beyond the quantity of goods admitted; or 


(b) 


with respect to goods for which payment has been made and accepted or which have 
been received and accepted (Sec. 2-606). 


(c) 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 4, 
Uniform Sales Act (which was based on Section 
17 of the Statute of 29 Charles II). 


Changes: Completely rephrased; restricted to 
sale of goods. See also Sections 1-206, 8-319 
and 9-203. 


Purposes of Changes: The changed phraseology 
of this section is intended to make it clear that: 


1. The required writing need not contain all 
the material terms of the contract and such 


material terms as are stated need not be precisely 
stated. All that is required is that the writing 
afford a basis for believing that the offered oral 
evidence rests on a real transaction. It may be 
written in lead pencil on a scratch pad. It need 
not indicate which party is the buyer and which 
the seller. The only term which must appear is 
the quantity term which need not be accurately 
stated but recovery is limited to the amount stated. 
The price, time and place of payment or delivery, 
the general quality ofthe goods, or any particular 
warranties may all be omitted. 
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Special emphasis must be placed on the 
permissibility of omitting the price term in view 
of the insistence of some courts on the express 
inclusion ofthis term even where the parties have 
contracted on the basis of a published price list. 
In many valid contracts for sale the parties do 
not mention the price in express terms, the buyer 
being bound to pay and the seller to accept a 
reasonable price which the trier of the fact may 
well be trusted to determine. Again, frequently 
the price is not mentioned since the parties have 
based their agreement on a price list or catalogue 
known to both of them and this list serves as an 
efficient safeguard against perjury. Finally, 
"market" prices and valuations that are current 
in the vicinity constitute a similar check. Thus if 
the price is not stated in the memorandum it can 
normally be supplied without danger of fraud. 
Of course if the “price” consists of goods rather 
than money the quantity of goods must be stated. 


Only three definite and invariable 
requirements as to the memorandum are made by 
this subsection. First, it must evidence a contract 
for the sale of goods; second, it must be 
"signed", a word which includes any 
authentication which identifies the party to be 
charged; and third, it must specify a quantity. 


2. "Partial performance" as a substitute for 
the required memorandum can validate the 
contract only for the goods which have been 
accepted or for which payment has been made 
and accepted. 


Receipt and acceptance either of goods or 
of the price constitutes an unambiguous overt 
admission by both parties that a contract actually 
exists. Ifthe court can make a just apportionment, 
therefore, the agreed price of any goods actually 
delivered can be recovered without a writing or, 
ifthe price has been paid, the seller can be forced 
to deliver an apportionable part of the goods. 
The overt actions of the parties make admissible 
evidence of the other terms of the contract 
necessary to a just apportionment. This is true 
even though the actions of the parties are not in 
themselves inconsistent with a different 
transaction such as a consignment for resale or a 
mere loan of money. 


Part performance by the buyer requires the 
delivery of something by him that is accepted by 
the seller as such performance. Thus, part 
payment may be made by money or check, 
accepted by the seller. If the agreed price consists 
of goods or services, then they must also have 
been delivered and accepted. 


3. Between merchants, failure to answer a 
written confirmation of a contract within ten days 
of receipt is tantamount to a writing under 
subsection (2) and is sufficient against both 
parties under subsection (1). The only effect, 
however, is to take away from the party who fails 
to answer the defense of the Statute of Frauds; 
the burden of persuading the trier of fact that a 
contract was in fact made orally prior to the 
written confirmation is unaffected. Compare the 
effect of a failure to reply under Section 2-207. 


4. Failure to satisfy the requirements of this 
section does not render the contract void for all 
purposes, but merely prevents it from being 
judicially enforced in favor of a party to the 
contract. For example, a buyer who takes 
possession of goods as provided in an oral 
contract which the seller has not meanwhile 
repudiated, is not a trespasser. Nor would the 
Statute of Frauds provisions of this section be a 
defense to a third person who wrongfully induces 
a party to refuse to perform an oral contract, even 
though the injured party cannot maintain an 
action for damages against the party so refusing 
to perform. 


5. The requirement of "signing" is discussed 
in the comment to Section 1—201. 


6. It is not necessary that the writing be 
delivered to anybody. It need not be signed or 
authenticated by both parties but it is, of course, 
not sufficient against one who has not signed it. 
Prior to a dispute no one can determine which 
party's signing of the memorandum may be 
necessary but from the time of contracting each 
party should be aware that to him it is signing by 
the other which is important. 


7. If the making of a contract is admitted in 
court, either in a written pleading, by stipulation 
or by oral statement before the court, no - 
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additional writing is necessary for protection 
against fraud. Under this section it is no longer 
possible to admit the contract in court and still 
treat the Statute as a defense. However, the 
contract is not thus conclusively established. 
The admission so made by a party is itself 
evidential against him ofthe truth of the facts so 
admitted and of nothing more; as against the 
other party, it is not evidential at all. 


Cross References: 


* See Sections 1-201, 2-202, 2-207, 2-209 
and 2-304. 


Definitional Cross References: 


e “Action”. Section 1—201. 
e “Between merchants". Section 2-104. 
e “Buyer”. Section 2-103. 


e “Contract”. Section 1-201. 

* “Contract for sale". Section 2-106. 
e “Goods”. Section 2-105. 

e “Notice”. Section 1-201. 

e “Party”. Section 1-201. 

* "Reasonable time". Section 1-204. 
e “Sale”. Section 2-106. 

e “Seller”. Section 2-103. 


[Changes Made in 2003 Revision: 


Statutes of Frauds requirement amended to 
$5,000. 


Section added: (4) A contract that is enforceable 
under this section is not unenforceable merely 
because it is not capable of being performed within 
one year or any other period after its making.] 


§ 2-202. FINAL WRITTEN EXPRESSION: PAROL OR EXTRINSIC 
EVIDENCE. 


Terms with respect to which the confirmatory memoranda of the parties agree or which are 
otherwise set forth in a writing intended by the parties as a final expression of their agreement with 
respect to such terms as are included therein may not be contradicted by evidence of any prior 
agreement or of a contemporaneous oral agreement but may be explained or supplemented 


(a) by course of dealing or usage of trade or by course of performance (Section 1-303) [Prior §§ 1- 
205, 2-208]; and 


(b) by evidence of consistent additional terms unless the court finds the writing to have been 
intended also as a complete and exclusive statement of the terms of the agreement. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provisions: None. 
Purposes: 

1. This section definitely rejects: 

(a) Any assumption that because a writing 
has been worked out which is final on some 


matters, it is to be taken as including all the 
matters agreed upon; 


(b) The premise that the language used has 
the meaning attributable to such language by 
rules of construction existing in the law rather 
than the meaning which arises out of the 
commercial context in which it was used; and 


(c) The requirement that a condition 
precedent to the admissibility of the type of 
evidence specified in paragraph (a) is an original 
determination by the court that the language used 
is ambiguous. 
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2. Paragraph (a) makes admissible evidence 
of course of dealing, usage of trade and course 
of performance to explain or supplement the terms 
of any writing stating the agreement of the parties 
in order that the true understanding of the parties 
as to the agreement may be reached. Such 
writings are to be read on the assumption that 
the course of prior dealings between the parties 
and the usages of trade were taken for granted 
when the document was phrased. Unless 
carefully negated they have become an element 
ofthe meaning of the words used. Similarly, the 
course of actual performance by the parties is 
considered the best indication of what they 
intended the writing to mean. 


3. Under paragraph (b) consistent additional 
terms, not reduced to writing, may be proved 
unless the court finds that the writing was 
intended by both parties as a complete and 
exclusive statement of all the terms. If the 


additional terms are such that, if agreed upon, 
they would certainly have been included in the 
document in the view ofthe court, then evidence 
of their alleged making must be kept from the 
trier of fact. , 


Cross References: 


*  Point3: Sections 1—205, 2-207, 2-302 
and 2-316. 


Definitional Cross References: 


e “Agreed” and “agreement”. Section 1— 
201. 

e “Course of dealing". Section 1—205. 

e “Parties”. Section 1—201. 

e “Term”. Section 1-201. 

e “Usage oftrade". Section 1-205. 

e “Written” and “writing”. Section 1-201. 


8 2-203. SEALS INOPERATIVE. 


The affixing of a seal to a writing evidencing a contract for sale or an offer to buy or sell goods 
does not constitute the writing a sealed instrument and the law with respect to sealed instruments 


does not apply to such a contract or offer. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 3, 
Uniform Sales Act. 


Changes: Portion pertaining to “seals” 
rewritten. 
Purposes of Changes: 


1. This section makes it clear that every effect 
of the seal which relates to “sealed instruments” 
as such is wiped out insofar as contracts for sale 
are concerned. However, the substantial effects 
of a seal, except extension of the period of 
limitations, may be had by appropriate drafting 
as in the case of firm offers (see Section 2-205). 


2. This section leaves untouched any 
aspects of a seal which relate merely to signatures 


or to authentication of execution and the like. 
Thus, a statute providing that a purported 
signature gives prima facie evidence of its own 
authenticity or that a signature gives prima facie 
evidence of consideration is still applicable to 
sales transactions even though a seal may be 
held to be a signature within the meaning of such 
a statute. Similarly, the authorized affixing of a 
corporate seal bearing the corporate name to a 
contractual writing purporting to be made by the 
corporation may have effect as a signature 
without any reference to the law of sealed 
instruments. 


Cross Reference: 


* Point 1: Section 2-205. 
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Definitional Cross References: 


e “Contract for sale". Section 2-106. 


e “Goods”. Section 2-105. 
e “Writing”. Section 1-201. 


§ 2-204. FORMATION IN GENERAL. 


(1) A contract for sale of goods may be made in any manner sufficient to show agreement, 
including conduct by both parties which recognizes the existence of such a contract. 


(2) An agreement sufficient to constitute a contract for sale may be found even though the 


moment of its making is undetermined. 


(3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness 
if the parties have intended to make a contract and there is a reasonably certain basis for 


giving an appropriate remedy. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Sections | 
and 3, Uniform Sales Act. 


Changes: Completely rewritten by this and other 
sections of this Article. 


Purposes of Changes: 


Subsection (1) continues without change the 
basic policy of recognizing any manner of 
expression of agreement, oral, written or 
otherwise. The legal effect of such an agreement 
is, of course, qualified by other provisions of 
this Article. 


Under subsection (1) appropriate conduct 
by the parties may be sufficient to establish an 
agreement. Subsection (2) is directed primarily 
to the situation where the interchanged 
correspondence does not disclose the exact 
point at which the deal was closed, but the 
actions of the parties indicate that a binding 
obligation has been undertaken. 


Subsection (3) states the principle as to 
“open terms" underlying later sections of the 
Article. If the parties intend to enter into a 
binding agreement, this subsection recognizes 
that agreement as valid in law, despite missing 
terms, if there is any reasonably certain basis for 
granting a remedy. The test is not certainty as to 
what the parties were to do nor as to the exact 


amount of damages due the plaintiff. Nor is the 
fact that one or more terms are left to be agreed 
upon enough of itself to defeat an otherwise 
adequate agreement. Rather, commercial 
standards on the point of “indefiniteness” are 
intended to be applied, this Act making provision 
elsewhere for missing terms needed for 
performance, open price, remedies and the like. 


The more terms the parties leave open, the 
less likely it is that they have intended to conclude 
a binding agreement, but their actions may be 
frequently conclusive on the matter despite the 
omissions. 


Cross References: 


e Subsection (1): Sections 1-103, 2-201 
and 2-302. 

e Subsection (2): Sections 2-205 through 
2-209. 

* Subsection (3): See Part 3. 


Definitional Cross References: 


e “Agreement”. Section 1-201. 

e “Contract”. Section 1-201. 

e “Contract for sale". Section 2-106. 
e “Goods”. Section 2-105. 

e "Party". Section 1-201. 
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e “Remedy”. Section 1—201. 
e “Term”. Section 1-201. 


[Changes Made in 2003 Revision: 


Section | adds a rule allowing for contract 
formation via electronic agents. 
Section added: 

(4) Except as otherwise provided in Sections 

2-211 through 2-213, the following rules 

apply: 

(a) A contract may be formed by the 
interaction of electronic agents of 
the parties, even if no individual 
was aware of or reviewed the 
electronic agents’ actions or the 
resulting terms and agreements. 


UNIFORM COMMERCIAL CODE - ARTICLE 2 


(b) A contract may be formed by the 
interaction of an electronic agent 
and an individual acting on the 
individual’s own behalf or for 
another person. A contract is 
formed if the individual takes 
actions that the individual is free 
to refuse to take or makes a 
statement, and the individual has 
reason to know that the actions or 
statement will: 

(i) cause the electronic agent to 
complete the transaction or 
performance; or 

(ii) indicate acceptance of an offer, 
regardless of other expressions 
or actions by the individual to 
which the electronic agent 
cannot react. } 


§ 2-205. FIRM OFFERS. 


An offer by a merchant to buy or sell goods in a signed writing which by its terms gives 
assurance that it will be held open is not revocable, for lack of consideration, during the time stated 
or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed 
three months; but any such term of assurance on a form supplied by the offeree must be separately 


signed by the offeror. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Sections | 
and 3, Uniform Sales Act. 


Changes: Completely rewritten by this and other 
sections of this Article. 


Purposes of Changes: 


1. This section is intended to modify the 
former rule which required that “firm offers” be 
sustained by consideration in order to bind, and 
to require instead that they must merely be 
characterized as such and expressed in signed 
writings. 


2. The primary purpose of this section is to 
give effect to the deliberate intention of a 
merchant to make a current firm offer binding. 
The deliberation is shown in the case of an 


individualized document by the merchant’s 
signature to the offer, and in the case of an offer 
included on a form supplied by the other party to 
the transaction by the separate signing of the 
particular clause which contains the offer. 
"Signed" here also includes authentication but 
the reasonableness of the authentication herein 
allowed must be determined in the light of the 
purpose of the section. The circumstances 
surrounding the signing may justify something 
less than a formal signature or initialing but 
typically the kind of authentication involved here 
would consist of a minimum of initialing of the 
clause involved. A handwritten memorandum on 
the writer’s letterhead purporting in its terms to 
“confirm” a firm offer already made would be 
enough to satisfy this section, although not 
subscribed, since under the circumstances it 
could not be considered a memorandum of mere 
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negotiation and it would adequately show its own 
authenticity. Similarly, an authorized telegram will 
suffice, and this is true even though the original 
draft contained only a typewritten signature. 
However, despite settled courses of dealing or 
usages ofthe trade whereby firm offers are made 
by oral communication and relied upon without 
more evidence, such offers remain revocable 
under this Article since authentication by a writing 
is the essence of this section. 


3. This section is intended to apply to current 
"firm" offers and not to long term options, and 
an outside time limit ofthree months during which 
such offers remain irrevocable has been set. The 
three month period during which firm offers 
remain irrevocable under this section need not 
be stated by days or by date. If the offer states 
that it is “guaranteed” or “firm” until the 
happening of a contingency which will occur 
within the three month period, it will remain 
irrevocable until that event. A promise made for 
a longer period will operate under this section to 
bind the offeror only for the first three months of 
the period but may of course be renewed. If 
supported by consideration it may continue for 
as long as the parties specify. This section deals 
only with the offer which is not supported by 
consideration. 


4. Protection is afforded against the 
inadvertent signing ofa firm offer when contained 
in a form prepared by the offeree by requiring 
that such a clause be separately authenticated. 
If the offer clause is called to the offeror's 
attention and he separately authenticates it, he 
will be bound; Section 2-302 may operate, 
however, to prevent an unconscionable result 
which otherwise would flow from other terms 
appearing in the form. 


5. Safeguards are provided to offer relief in 
the case of material mistake by virtue of the 
requirement of good faith and the general law of 
mistake. 


Cross References: 


* Point 1: Section 1-102. 
e Point 2: Section 1-102. 
e  Point3: Section 2-201. 
* Point 5: Section 2-302. 


Definitional Cross References: 


e “Goods”. Section 2-105. 

e “Merchant”. Section 2-104. 
e “Signed”. Section 1-201. 

e “Writing”. Section 1-201. 


$ 2-206. OFFER AND ACCEPTANCE IN FORMATION OF CONTRACT. 


(1) Unless otherwise unambiguously indicated by the language or circumstances 


(a) anofferto make a contract shall be construed as inviting acceptance in any manner and 
by any medium reasonable in the circumstances; 


(b) anorder or other offer to buy goods for prompt or current shipment shall be construed 
as inviting acceptance either by a prompt promise to ship or by the prompt or current 
shipment of conforming or non-conforming goods, but such a shipment of non- 
conforming goods does not constitute an acceptance if the seller seasonably notifies 
the buyer that the shipment is offered only as an accommodation to the buyer. 


(2) Where the beginning of a requested performance is a reasonable mode of acceptance an 
offeror who is not notified of acceptance within a reasonable time may treat the offer as 


having lapsed before acceptance. 
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OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Sections 1 
and 3, Uniform Sales Act. 


Changes: Completely rewritten in this and other 
sections of this Article. 


Purposes of Changes: To make it clear that: 


1. Any reasonable manner of acceptance is 
intended to be regarded as available unless the 
offeror has made quite clear that it will not be 
acceptable. Former technical rules as to 
acceptance, such as requiring that telegraphic 
offers be accepted by telegraphed acceptance, 
etc., are rejected and a criterion that the 
acceptance be “in any manner and by any medium 
reasonable under the circumstances," is 
substituted. This section is intended to remain 
flexible and its applicability to be enlarged as new 
media of communication develop or as the more 
time-saving present day media come into general 
use. 


2. Either shipment or a prompt promise to 
ship is made a proper means of acceptance of an 
offer looking to current shipment. In accordance 
with ordinary commercial understanding the 
section interprets an order looking to current 
shipment as allowing acceptance either by actual 
shipment or by a prompt promise to ship and 
rejects the artificial theory that only a single mode 
of acceptance is normally envisaged by an offer. 
This is true even though the language of the 
offer happens to be "ship at once" or the like. 
“Shipment” is here used in the same sense as in 
Section 2—504; it does not include the beginning 
of delivery by the seller's own truck or by 
messenger. But loading on the seller's own truck 
might be a beginning of performance under 
subsection (2). 


3. The beginning of performance by an 
offeree can be effective as acceptance so as to 


bind the offeror only if followed within a 
reasonable time by notice to the offeror. Such a 
beginning of performance must unambiguously 
express the offeree's intention to engage himself. 
For the protection of both parties it is essential 
that notice follow in due course to constitute 
acceptance. Nothing in this section however 
bars the possibility that under the common law 
performance begun may have an intermediate 
effect of temporarily barring revocation of the 
offer, or at the offeror's option, final effect in 
constituting acceptance. 


4. Subsection (1)(b) deals with the situation 
where a shipment made following an order is 
shown by a notification of shipment to be 
referable to that order but has a defect. Such a 
non-conforming shipment is normally to be 
understood as intended to close the bargain, even 
though it proves to have been at the same time a 
breach. However, the seller by stating that the 
shipment is non-conforming and is offered only 
as an accommodation to the buyer keeps the 
shipment or notification from operating as an 
acceptance. 


Definitional Cross References: 


* “Buyer”. Section 2-103. 

e “Conforming”. Section 2-106. 

e “Contract”. Section 1—201. 

e “Goods”. Section 2-105. 

e “Notifies”. Section 1-201. 

e “Reasonable time". Section 1—204. 


[Changes Made in 2003 Revision: 


Section added: (3) A definite and seasonable 
expression of acceptance in a record operates as 
an acceptance even if it contains terms additional 
to or different from the offer.] 
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§ 2-207. ADDITIONAL TERMS IN ACCEPTANCE OR CONFIRMATION. 


(1) 


(2) 


(3) 


A definite and seasonable expression of acceptance or a written confirmation which is sent 
within a reasonable time operates as an acceptance even though it states terms additional 
to or different from those offered or agreed upon, unless acceptance is expressly made 
conditional on assent to the additional or different terms. 


The additional terms are to be construed as proposals for addition to the contract. Between 
merchants such terms become part of the contract unless: 


(a) the offer expressly limits acceptance to the terms of the offer; 
(b) they materially alter it; or 


(c) notification of objection to them has already been given or is given within a reasonable 
time after notice of them is received. 


Conduct by both parties which recognizes the existence of a contract is sufficient to establish 
a contract for sale although the writings of the parties do not otherwise establish a contract. 
In such case the terms of the particular contract consist of those terms on which the 
writings of the parties agree, together with any supplementary terms incorporated under 
any other provisions of this Act. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Sections 1 
and 3, Uniform Sales Act. 


Changes: Completely rewritten by this and other 
sections of this Article. 


Purposes of Changes: 


1. This section is intended to deal with two 
typical situations. The one is the written 
confirmation, where an agreement has been 
reached either orally or by informal 
correspondence between the parties and is 
followed by one or both of the parties sending 
formal memoranda embodying the terms so far 
as agreed upon and adding terms not discussed. 
The other situation is offer and acceptance, in 
which a wire or letter expressed and intended as 
an acceptance or the closing of an agreement 
adds further minor suggestions or proposals such 
as “ship by Tuesday,” “rush,” “ship draft against 
bill of lading inspection allowed,” or the like. A 
frequent example of the second situation is the 
exchange of printed purchase order and 
acceptance (sometimes called 
*acknowledgment") forms. Because the forms 


are oriented to the thinking of the respective 
drafting parties, the terms contained in them often 
do not correspond. Often the seller’s form 
contains terms different from or additional to 
those set forth in the buyer’s form. Nevertheless, 
the parties proceed with the transaction. 
[Comment 1 was amended in 1966. ] 


2. Under this Article a proposed deal which 
in commercial understanding has in fact been 
closed is recognized as a contract. Therefore, 
any additional matter contained in the 
confirmation or in the acceptance falls within 
subsection (2) and must be regarded as a 
proposal for an added term unless the acceptance 
is made conditional on the acceptance of the 
additional or different terms. [Comment 2 was 
amended in 1966. ] 


3. Whether or not additional or different terms 
will become part of the agreement depends upon 
the provisions of subsection (2). If they are such 
as materially to alter the original bargain, they 
will not be included unless expressly agreed to 
by the other party. If, however, they are terms 
which would not so change the bargain they will 
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be incorporated unless notice of objection to 
them has already been given or is given within a 
reasonable time. j 


4. Examples of typical clauses which would 
normally “materially alter” the contract and so 
result in surprise or hardship if incorporated 
without express awareness by the other party 
are: a clause negating such standard warranties 
as that of merchantability or fitness for a particular 
purpose in circumstances in which either warranty 
normally attaches; a clause requiring a guaranty 
of 90% or 100% deliveries in a case such as a 
contract by cannery, where the usage ofthe trade 
allows greater quantity leeways; a clause 
reserving to the seller the power to cancel upon 
the buyer's failure to meet any invoice when due; 
a clause requiring that complaints be made in a 
time materially shorter than customary or 
reasonable. 


5. Examples of clauses which involve no 
element of unreasonable surprise and which 
therefore are to be incorporated in the contract 
unless notice of objection is seasonably given 
are: a clause setting forth and perhaps enlarging 
slightly upon the seller's exemption due to 
supervening causes beyond his control, similar 
to those covered by the provision of this Article 
on merchant's excuse by failure of presupposed 
conditions or a clause fixing in advance any 
reasonable formula of proration under such 
circumstances; a clause fixing a reasonable time 
for complaints within customary limits, or in the 
case of a purchase for sub-sale, providing for 
inspection by the sub-purchaser; a clause 
providing for interest on overdue invoices or 
fixing the seller's standard credit terms where they 
are within the range of trade practice and do not 
limit any credit bargained for; a clause limiting 
the right of rejection for defects which fall within 
the customary trade tolerances for acceptance 
“with adjustment" or otherwise limiting remedy 
in a reasonable manner (see Sections 2-718 and 
2-719). 


6. If no answer is received within a 
reasonable time after additional terms are 
proposed, it is both fair and commercially sound 
to assume that their inclusion has been assented 


to. Where clauses on confirming forms sent by 
both parties conflict each party must be assumed 
to object to a clause of the other conflicting with 
one on the confirmation sent by himself. As a 
result the requirement that there be notice of 
objection which is found in subsection (2) is 
satisfied and the conflicting terms do not become 
a part of the contract. The contract then consists 
of the terms originally expressly agreed to, terms 
on which the confirmations agree, and terms 
supplied by this Act, including subsection (2). 
The written confirmation is also subject to 
Section 2-201. Under that section a failure to 
respond permits enforcement of a prior oral 
agreement; under this section a failure to respond 
permits additional terms to become part of the 
agreement. [Comment 6 was amended in 1966.] 


7. In many cases, as where goods are 
shipped, accepted and paid for before any dispute 
arises, there is no question whether a contract 
has been made. In such cases, where the writings 
of the parties do not establish a contract, it is not 
necessary to determine which act or document 
constituted the offer and which the acceptance. 
See Section 2-204. The only question is what 
terms are included in the contract, and subsection 
(3) furnishes the governing rule. [Comment 7 
was added in 1966.] 


Cross References: 


e See generally Section 2-302. 

* Point 5: Sections 2-513, 2-602, 2-607, 
2-609, 2—612, 2-614, 2-615, 2-616, 2- 
718 and 2-719. 

e Point 6: Sections 1-102 and 2-104. 


Definitional Cross References: 


* "Between merchants". Section 2-104. 
* “Contract”. Section 1-201. 

e “Notification”. Section 1-201. 

e "Reasonable time". Section 1-204. 

e  "Seasonably". Section 1-204. 

e “Send”. Section 1-201. 

* “Term”. Section 1-201. 

e “Written”. Section 1-201: 
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[Changes Made in 2003 Revision: Current text completely replaced with: 
8 2-207. TERMS OF CONTRACT, EFFECT OF CONFIRMATION. 


Subject to Section 2-202, if (i) conduct by both parties recognizes the existence of a contract although 
their records do not otherwise establish a contract, (ii) a contract is formed by an offer and acceptance, 
or (iii) a contract formed in any manner is confirmed by a record that contains terms additional to or 
different from those in the contract being confirmed, the terms of the contract are: 


(a) terms that appear in the records of both parties; 
(b) terms, whether in a record or not, to which both parties agree; and 


(c) terms supplied or incorporated under any provision of this Act.] 


8 2-208. COURSE OF PERFORMANCE OR PRACTICAL CONSTRUCTION. 


(1) Where the contract for sale involves repeated occasions for performance by either party 
with knowledge of the nature of the performance and opportunity for objection to it by the 
other, any course of performance accepted or acquiesced in without objection shall be 
relevant to determine the meaning of the agreement. 


(2) The express terms of the agreement and any such course of performance, as well as any 
course of dealing and usage of trade, shall be construed whenever reasonable as consistent 
with each other; but when such construction is unreasonable, express terms shall control 
course of performance and course of performance shall control both course of dealing and 
usage of trade (Section 1—205). 


(3) Subject to the provisions of the next section on modification and waiver, such course of 
performance shall be relevant to show a waiver or modification of any term inconsistent 
with such course of performance. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: No such 
general provision but concept of this section 
recognized by terms such as "course of dealing", 
“the circumstances of the case,” “the conduct of 
the parties," etc., in Uniform Sales Act. 


Purposes: 


]. The parties themselves know best what 
they have meant by their words of agreement 
and their action under that agreement is the best 
indication of what that meaning was. This section 
thus rounds out the set of factors which 
determines the meaning of the “agreement” and 
therefore also of the *unless otherwise agreed" 
qualification to various provisions of this Article. 


2. Under this section a course of performance 
is always relevant to determine the meaning of 
the agreement. Express mention of course of 
performance elsewhere in this Article carries no 
contrary implication when there is a failure to 
refer to it in other sections. 


3. Where it is difficult to determine whether 
a particular act merely sheds light on the meaning 
of the agreement or represents a waiver of a term 
of the agreement, the preference is in favor of 
“waiver” whenever such construction, plus the 
application of the provisions on the 
reinstatement of rights waived (see Section 2— 
209), is needed to preserve the flexible character 
of commercial contracts and to prevent surprise 
or other hardship. 
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4. A single occasion of conduct does not fall 
within the language of this section but other 
sections such as the ones on silence after 
acceptance and failure to specify particular 
defects can affect the parties' rights on a single 


e Point 1: Section 1-201. 

e Point 2: Section 2-202. 

e Point 3: Sections 2-209, 2-601 and 2— 
607. 


occasion (see Sections 2-605 and 2—607). 


Cross References: 


(1) 
(2) 


(3) 


(4) 


(5) 


e  Point4: Sections 2-605 and 2-607. 
[Changes Made in 2003 Revision: 


Repealed and Section Number Reserved.] 


§ 2-209. MODIFICATION, RESCISSION AND WAIVER. 
An agreement modifying a contract within this Article needs no consideration to be binding. 


A signed agreement which excludes modification or rescission except by a signed writing 
cannot be otherwise modified or rescinded, but except as between merchants such a 
requirement on a form supplied by the merchant must be separately signed by the other 


party. 


The requirements of the statute of frauds section of this Article (Section 2-201) must be 
satisfied if the contract as modified is within its provisions. 


Although an attempt at modification or rescission does not satisfy the requirements of 
subsection (2) or (3) it can operate as a waiver. 


A party who has made a waiver affecting an executory portion of the contract may retract 
the waiver by reasonable notification received by the other party that strict performance 
will be required of any term waived, unless the retraction would be unjust in view of a 
material change of position in reliance on the waiver. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Subsection 
(1)—Compare Section 1, Uniform Written 
Obligations Act; Subsections (2) to (5)—none. 


Purposes of Changes and New Matter: 


l. This section seeks to protect and make 
effective all necessary and desirable 
modifications of sales contracts without regard 
to the technicalities which at present hamper such 
adjustments. 


2. Subsection (1) provides that an agreement 
modifying a sales contract needs no 
consideration to be binding. 


However, modifications made thereunder 
must meet the test of good faith imposed by this 
Act. The effective use of bad faith to escape 
performance on the original contract terms is 
barred, and the extortion of a “modification” 
without legitimate commercial reason is 
ineffective as a violation of the duty of good 
faith. Nor can a mere technical consideration 
support a modification made in bad faith. 


The test of “good faith" between merchants 
or as against merchants includes “observance 
of reasonable commercial standards of fair dealing 
in the trade" (Section 2-103), and may in some 
situations require an objectively demonstrable : 
reason for seeking a modification. But such 
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matters as a market shift which makes performance 
come to involve a loss may provide such a reason 
even though there is no such unforeseen 
difficulty as would make out a legal excuse from 
performance under Sections 2-615 and 2-616. 


3. Subsections (2) and (3) are intended to 
protect against false allegations of oral 
modifications. "Modification or rescission" 
includes abandonment or other change by 
mutual consent, contrary to the decision in Green 
v. Doniger, 300 N.Y. 238, 90 N.E.2d 56 (1949); it 
does not include unilateral “termination” or 
"cancellation" as defined in Section 2-106. 


The Statute of Frauds provisions of this 
Article are expressly applied to modifications by 
subsection (3). Under those provisions the 
"delivery and acceptance" test is limited to the 
goods which have been accepted, that is, to the 
past. "Modification" for the future cannot 
therefore be conjured up by oral testimony if the 
price involved is $500.00 or more since such 
modification must be shown at least by an 
authenticated memo. And since a memo is limited 
in its effect to the quantity of goods set forth in 
it there is safeguard against oral evidence. 


Subsection (2) permits the parties in effect 
to make their own Statute of Frauds as regards 
any future modification of the contract by giving 
effect to a clause in a signed agreement which 
expressly requires any modification to be by 


signed writing. But note that if a consumer is to 
be held to such a clause on a form supplied by a 
merchant it must be separately signed. 


4. Subsection (4) is intended, despite the 
provisions of subsections (2) and (3), to prevent 
contractual provisions excluding modification 
except by a signed writing from limiting in other 
respects the legal effect of the parties’ actual later 
conduct. The effect of such conduct as a waiver 
is further regulated in subsection (5). 


Cross References: 


e Point 1: Section 1—203. 

e Point 2: Sections 1-201, 1-203, 2-615 
and 2-616. 

* Point 3: Sections 2-106, 2-201 and 2- 
202. 

e  Point4: Sections 2-202 and 2-208. 


Definitional Cross References: 


e “Agreement”. Section 1-201. 

e “Between merchants". Section 2-104. 
e “Contract”. Section 1-201. 

e “Notification”. Section 1—201. 

e “Signed”. Section 1-201. 

e “Term”. Section 1-201. 

e “Writing”. Section 1-201. 


§ 2-210. DELEGATION OF PERFORMANCE; ASSIGNMENT OF RIGHTS. 


(1) A party may perform his duty through a delegate unless otherwise agreed or unless the 
other party has a substantial interest in having his original promisor perform or control the 
acts required by the contract. No delegation of performance relieves the party delegating of 
any duty to perform or any liability for breach. 


(2) Unless otherwise agreed all rights of either seller or buyer can be assigned except where the 
assignment would materially change the duty of the other party, or increase materially the 
burden or risk imposed on him by his contract, or impair materially his chance of obtaining 
return performance. A right to damages for breach of the whole contract or a right arising 
out of the assignor's due performance of his entire obligation can be assigned despite 


agreement otherwise. 
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(3) 


(4) 


(5) 


Unless the circumstances indicate the contrary a prohibition of assignment of “the contract" 
is to be construed as barring only the delegation to the assignee of the assignor's 
performance. à 


An assignment of “the contract" or of “all my rights under the contract" or an assignment 
in similar general terms is an assignment of rights and unless the language or the circumstances 
(as in an assignment for security) indicate the contrary, it is a delegation of performance of 
the duties of the assignor and its acceptance by the assignee constitutes a promise by him 
to perform those duties. This promise is enforceable by either the assignor or the other 
party to the original contract. 


The other party may treat any assignment which delegates performance as creating 


reasonable grounds for insecurity and may without prejudice to his rights against the 
assignor demand assurances from the assignee (Section 2-609). 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purposes: 


1. Generally, this section recognizes both 
delegation of performance and assignability as 
normal and permissible incidents of a contract 
for the sale of goods. 


2. Delegation of performance, either in 
conjunction with an assignment or otherwise, is 
provided for by subsection (1) where no 
substantial reason can be shown as to why the 
delegated performance will not be as satisfactory 
as personal performance. 


3. Under subsection (2) rights which are no 
longer executory such as a right to damages for 
breach or a right to payment of an “account” as 
defined in the Article on Secured Transactions 
(Article 9) may be assigned although the 
agreement prohibits assignment. In such cases 
no question of delegation of any performance is 
involved. The assignment of a "contract right" 
as defined in the Article on Secured Transactions 
(Article 9) is not covered by this subsection. 


4. The nature of the contract or the 
circumstances of the case, however, may bar 
assignment of the contract even where delegation 
of performance is not involved. This Article and 
this section are intended to clarify this problem, 
particularly in cases dealing with output 
requirement and exclusive dealing contracts. In 
the first place the section on requirements and 


exclusive dealing removes from the construction 
of the original contract most of the "personal 
discretion" element by substituting the 
reasonably objective standard of good faith 
operation ofthe plant or business to be supplied. 
Secondly, the section on insecurity and 
assurances, which is specifically referred to in 
subsection (5) ofthis section, frees the other party 
from the doubts and uncertainty which may afflict 
him under an assignment of the character in 
question by permitting him to demand adequate 
assurance of due performance without which he 
may suspend his own performance. Subsection 
(5) is not in any way intended to limit the effect 
of the section on insecurity and assurances and 
the word "performance" includes the giving of 
orders under a requirements contract. Of course, 
in any case where a material personal discretion 
is sought to be transferred, effective assignment 
is barred by subsection (2). 


5. Subsection (4) lays down a general rule of 
construction distinguishing between a normal 
commercial assignment, which substitutes the 
assignee for the assignor both as to rights and 
duties, and a financing assignment in which only 
the assignor's rights are transferred. 


This Article takes no position on the 
possibility of extending some recognition or 
power to the original parties to work out normal 
commercial readjustments of the contract in the 
case of financing assignments even after the 
original obligor has been notified of the 
assignment. This question is dealt with in the 
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Article on Secured Transactions (Article 9). 


6. Subsection (5) recognizes that the non- 
assigning original party has a stake in the 
reliability ofthe person with whom he has closed 
the original contract, and is, therefore, entitled to 
due assurance that any delegated performance 
will be properly forthcoming. 


7. This section is not intended as a complete 
statement of the law of delegation and 
assignment but is limited to clarifying a few points 
doubtful under the case law. Particularly, neither 
this section nor this Article touches directly on 
such questions as the need or effect of notice of 
the assignment, the rights of successive 
assignees, or any question of the form of an 
assignment, either as between the parties or as 
against any third parties. Some ofthese questions 
are dealt with in Article 9. 


Cross References: 


*  Point3: Articles 5 and 9. 
* Point 4: Sections 2-306 and 2-609. 


e Point 5: Article 9, Sections 9-317 and 
9-318. 
© Point 7: Article 9. 


Definitional Cross References: 


e “Agreement”. Section 1-201. 
e “Buyer”. Section 2-103. 

e “Contract”. Section 1—201. 

e “Party”. Section 1-201. 

e “Rights”. Section 1-201. 

e ‘Seller’. Section 2-103. 

e “Term”. Section 1-201. 


[Changes Made in 2003 Revision: 


Repealed. 
Replaced with: 

(1) Ifthe seller or buyer assigns rights 
under a contract, the following rules 
apply: 

(a) Subject to paragraph (b) and 
except as otherwise provided in 
Section 9-406 or as otherwise 
agreed, all rights ofthe seller or the 
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buyer may be assigned unless the 
assignment would materially 
change the duty of the other party, 
increase materially the burden or 
risk imposed on that party by the 
contract, or impair materially that 
party's chance of obtaining return 
performance. A right to damages 
for breach of the whole contract or 
a right arising out of the assignor's 
due performance of its entire 
obligation may be assigned despite 
an agreement otherwise. 

The creation, attachment, 
perfection, or enforcement of a 
security interest in the seller's 
interest under a contract is not an 
assignment that materially changes 
the duty of or materially increases 
the burden or risk imposed on the 
buyer or materially impairs the 
buyer's chance of obtaining return 
performance under paragraph (a) 
unless, and only to the extent that, 
enforcement of the security interest 
results in a delegation of a material 
performance of the seller. Even in 
that event, the creation, attachment, 
perfection, and enforcement of the 
security interest remain effective. 
However, the seller is liable to the 
buyer for damages caused by the 
delegation to the extent that the 
damages could not reasonably be 
prevented by the buyer, and a 
court may grant other appropriate 
relief, including cancellation of the 
contract or an injunction against 
enforcement of the security interest 
or consummation of the 
enforcement. 


(2) If the seller or buyer delegates 
performance of its duties under a 
contract, the following rules apply: 

(a) A party may perform its duties 


through a delegate unless 
otherwise agreed or unless the 
other party has a substantial 
interest in having the original 
promisor perform or control the 
acts required by the contract. 
Delegation of performance does not 
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relieve the delegating party of any delegable under paragraph (a) is 
duty to perform or liability for enforceable, and an attempted 
breach. À delegation is not effective. 

(b) Acceptance of a delegation of (3) An assignment of “the contract" or of 
duties by the assignee constitutes “all my rights under the contract" or an 
a promise to perform those duties. assignment in similar general terms is 
The promise is enforceable by ~an assignment of rights and unless the 
either the assignor or the other language or the circumstances, as in an 
party to the original contract. assignment for security, indicate the 

(c) The other party may treat any contrary, it is also a delegation of 
delegation of duties as creating performance of the duties of the 
reasonable grounds for insecurity assignor. 
and may without prejudice to its (4) Unless the circumstances indicate the 
rights against the assignor demand contrary, a prohibition of assignment of 
assurances from the assignee under "the contract" is to be construed as 
Section 2-609. barring only the delegation to the 

(d) A contractual term prohibiting the assignee of the  assignor's 
delegation of duties otherwise performance.] 


Sections added in 2003 Revision: 


§ 2-211. LEGAL RECOGNITION OF ELECTRONIC CONTRACTS, 


(1) 
(2) 
3) 


(4) 


RECORDS, AND SIGNATURES. 


A record or signature may not be denied legal effect or enforceability solely because it is in 
electronic form. 

A contract may not be denied legal effect or enforceability solely because an electronic 
record was used in its formation. 

This article does not require a record or signature to be created, generated, sent, 
communicated, received, stored, or otherwise processed by electronic means or in electronic 
form. 

A contract formed by the interaction of an individual and an electronic agent under Section 
2-204(4)(b) does not include terms provided by the individual if the individual had reason to 
know that the agent could not react to the terms as provided. 


§ 2-212. ATTRIBUTION. 


An electronic record or electronic signature is attributable to a person if it was the act of the person 
or the person's electronic agent or the person is otherwise legally bound by the act. 


(1) 
(2) 


§ 2-213. ELECTRONIC COMMUNICATION. 


If the receipt of an electronic communication has a legal effect, it has that effect even if no 
individual is aware of its receipt. 

Receipt of an electronic acknowledgment of an electronic communication establishes that 
the communication was received but, in itself, does not establish that the content sent - 
corresponds to the content received. 
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PART 3 


GENERAL OBLIGATION AND CONSTRUCTION OF CONTRACT 


§ 2-301. GENERAL OBLIGATIONS OF PARTIES. 


The obligation of the seller is to transfer and deliver and that of the buyer is to accept and pay in 


accordance with the contract. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Sections 11 
and 41, Uniform Sales Act. 


Changes: Rewritten. 
Purposes of Changes: 


This section uses the term “obligation” in 
contrast to the term “duty” in order to provide 
for the “condition” aspects of delivery and 
payment insofar as they are not modified by other 
sections of this Article such as those on cure of 
tender. It thus replaces not only the general 
provisions of the Uniform Sales Act on the parties’ 
duties, but also the general provisions of that 
Act on the effect of conditions. In order to 
determine what is “in accordance with the 
contract” under this Article usage of trade, course 


of dealing and performance, and the general 
background of circumstances must be given due 
consideration in conjunction with the lay 
meaning of the words used to define the scope 
of the conditions and duties. 


Cross References: 


* Section 1-106. See also Sections 1-205, 
2-208, 2-209, 2-508 and 2-612. 


Definitional Cross References: 


e “Buyer”. Section 2-103. 
* “Contract”. Section 1-201. 
e “Party”. Section 1-201. 
e “Seller”. Section 2-103. 


§ 2-302. UNCONSCIONABLE CONTRACT OR CLAUSE. 


(1) Ifthe court as a matter of law finds the contract or any clause of the contract to have been 
unconscionable at the time it was made the court may refuse to enforce the contract, or it 
may enforce the remainder of the contract without the unconscionable clause, or it may so 
limit the application of any unconscionable clause as to avoid any unconscionable result. 


(2) When it is claimed or appears to the court that the contract or any clause thereof may be 
unconscionable the parties shall be afforded a reasonable opportunity to present evidence 
as to its commercial setting, purpose and effect to aid the court in making the determination. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 


Purposes: 


1. This section is intended to make it possible 
for the courts to police explicitly against the 
contracts or clauses which they find to be 
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unconscionable. In the past such policing has 
been accomplished by adverse construction of 
language, by manipulation of the rules of offer 
and acceptance or by determinations that the 
clause is contrary to public policy or to the 
dominant purpose of the contract. This section 
is intended to allow the court to pass directly on 
the unconscionability ofthe contract or particular 
clause therein and to make a conclusion of law 
as to its unconscionability. The basic test is 
whether, in the light of the general commercial 
background and the commercial needs of the 
particular trade or case, the clauses involved are 
so one-sided as to be unconscionable under the 
circumstances existing at the time ofthe making 
of the contract. Subsection (2) makes it clear 
that it is proper for the court to hear evidence 
upon these questions. The principle is one of 
the prevention of oppression and unfair surprise 
(Cf. Campbell Soup Co. v. Wentz, 172 F.2d 80, 3d 
Cir. 1948) and not of disturbance of allocation of 
risks because of superior bargaining power. The 
underlying basis of this section is illustrated by 
the results in cases such as the following: 


Kansas City Wholesale Grocery Co. v. 
Weber Packing Corporation, 93 Utah 414, 73 P.2d 
1272 (1937), where a clause limiting time for 
complaints was held inapplicable to latent defects 
in a shipment of catsup which could be 
discovered only by microscopic analysis; Hardy 
v. General Motors Acceptance Corporation, 38 
Ga.App. 463, 144 S.E. 327 (1928), holding that a 
disclaimer of warranty clause applied only to 
express warranties, thus letting in a fair implied 
warranty; Andrews Bros. v. Singer & Co. (1934 
CA) 1 K.B. 17, holding that where a car with 
substantial mileage was delivered instead of a 
"new" car, a disclaimer of warranties, including 
those “implied,” left unaffected an “express 
obligation” on the description, even though the 
Sale of Goods Act called such an implied warranty; 
New Prague Flouring Mill Co. v. G. A. Spears, 194 
Iowa 417, 189 N.W. 815 (1922), holding that a 
clause permitting the seller, upon the buyer's 
failure to supply shipping instructions, to cancel, 
ship, or allow delivery date to be indefinitely 
postponed 30 days at a time by the inaction, does 
not indefinitely postpone the date of measuring 
damages for the buyer's breach, to the seller's 
advantage; and Kansas Flour Mills Co. v. Dirks, 


100 Kan. 376, 164 P. 273 (1917), where under a 
similar clause in a rising market the court permitted 
the buyer to measure his damages for non- 
delivery at the end of only one 30 day 
postponement; Green v. Arcos, Ltd. (1931 CA) 
47 T.L.R. 336, where a blanket clause prohibiting 
rejection of shipments by the buyer was 
restricted to apply to shipments where 
discrepancies represented merely mercantile 
variations; Meyer v. Packard Cleveland Motor 
Co., 106 Ohio St. 328, 140 N.E. 118 (1922), in which 
the court held that a “waiver” of all agreements 
not specified did not preclude implied warranty 
of fitness of a rebuilt dump truck for ordinary use 
asa dump truck; Austin Co. v. J. H. Tillman Co., 
104 Or. 541, 209 P. 131 (1922), where a clause 
limiting the buyer's remedy to return was held to 
be applicable only ifthe seller had delivered a 
machine needed for a construction job which 
reasonably met the contract description; 
Bekkevold v. Potts, 173 Minn. 87, 216 N.W. 790, 
59 A.L.R. 1164 (1927), refusing to allow warranty 
of fitness for purpose imposed by law to be 
negated by clause excluding all warranties “made” 
by the seller; Robert A. Munroe & Co. v. Meyer 
(1930) 2 K.B. 312, holding that the warranty of 
description overrides a clause reading “with all 
faults and defects” where adulterated meat not 
up to the contract description was delivered. 


2. Under this section the court, in its 
discretion, may refuse to enforce the contract as 
a whole if it is permeated by the 
unconscionability, or it may strike any single 
clause or group of clauses which are so tainted 
or which are contrary to the essential purpose of 
the agreement, or it may simply limit 
unconscionable clauses so as to avoid 
unconscionable results. 


3. The present section is addressed to the 
court, and the decision is to be made by it. The 
commercial evidence referred to in subsection 
(2) is for the court’s consideration, not the jury’s. 
Only the agreement which results from the court’s 
action on these matters is to be submitted to the 
general triers of the facts. 


Definitional Cross Reference: 


* “Contract”. Section 1-201. 
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§ 2-303. ALLOCATION OR DIVISION OF RISKS. 


Where this Article allocates a risk or a burden as between the parties “unless otherwise agreed", the 
agreement may not only shift the allocation but may also divide the risk or burden. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purposes: 


1. This section is intended to make it clear 
that the parties may modify or allocate “unless 
otherwise agreed" risks or burdens imposed by 
this Article as they desire, always subject, of 
course, to the provisions on unconscionability. 


Compare Section 1—102(4). 


2. The risk or burden may be divided by the 
express terms of the agreement or by the 
attending circumstances, since under the 
definition of “agreement” in this Act the 


circumstances surrounding the transaction as 
well as the express language used by the parties 
enter into the meaning and substance of the 
agreement. 


Cross References: 


e Point 1: Sections 1-102, 2-302. 
e Point 2: Section 1—201. 


Definitional Cross References: 


e “Party”. Section 1-201. 
e “Agreement”. Section 1-201. 


§ 2-304. PRICE PAYABLE IN MONEY, GOODS, 
REALTY, OR OTHERWISE. 


(1) The price can be made payable in money or otherwise. Ifit is payable in whole or in part in 
goods each party is a seller of the goods which he is to transfer. 


(2) Even though all or part of the price is payable in an interest in realty the transfer of the 
goods and the seller’s obligations with reference to them are subject to this Article, but not 
the transfer of the interest in realty or the transferor’s obligations in connection therewith. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Subsections 
(2) and (3) of Section 9, Uniform Sales Act. 


Changes: Rewritten. 
Purposes of Changes: 


1. This section corrects the phrasing of the 
Uniform Sales Act so as to avoid misconstruction 
and produce greater accuracy in commercial 
result. While it continues the essential intent 
and purpose of the Uniform Sales Act it rejects 


any purely verbalistic construction in disregard 
of the underlying reason of the provisions. 


2. Under subsection (1) the provisions of 
this Article are applicable to transactions where 
the “price” of goods is payable in something 
other than money. This does not mean, however, 
that this whole Article applies automatically and 
in its entirety simply because an agreed transfer 
of title to goods is not a gift. The basic purposes 
and reasons of the Article must always be 
considered in determining the applicability of any 
of its provisions. 
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3. Subsection (2) lays down the general 
principle that when goods are to be exchanged 
for realty, the provisions of this Article apply only 
to those aspects of the transaction which 
concern the transfer of title to goods but do not 
affect the transfer of the realty since the detailed 
regulation of various particular contracts which 
fall outside the scope of this Article is left to the 
courts and other legislation. However, the 
complexities of these situations may be such that 
each must be analyzed in the light of the 
underlying reasons in order to determine the 
applicable principles. Local statutes dealing with 
realty are not to be lightly disregarded or altered 
by language of this Article. In contrast, this 
Article declares definite policies in regard to 
certain matters legitimately within its scope 
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though concerned with real property situations, 
and in those instances the provisions of this 
Article control. 


Cross References: 


* ` Point 1: Section 1-102. 
e  Point3: Sections 1-102, 1-103, 1-104 
and 2-107. 


Definitional Cross References: 


* “Goods”. Section 2-105. 
e “Money”. Section 1-201. 
e “Party”. Section 1-201. 
e “Seller”. Section 2-103. 


$ 2-305. OPEN PRICE TERM. 


(1) The parties if they so intend can conclude a contract for sale even though the price is not 
settled. In such a case the price is a reasonable price at the time for delivery if 


(a) nothing is said as to price; or 


(b) the price is left to be agreed by the parties and they fail to agree; or 


(c) the price is to be fixed in terms of some agreed market or other standard as set or 
recorded by a third person or agency and it is not so set or recorded. 


(2) A price to be fixed by the seller or by the buyer means a price for him to fix in good faith. 


(3) When a price left to be fixed otherwise than by agreement of the parties fails to be fixed 
through fault of one party the other may at his option treat the contract as cancelled or 


himself fix a reasonable price. 


(4) Where, however, the parties intend not to be bound unless the price be fixed or agreed and 
it is not fixed or agreed there is no contract. In such a case the buyer must return any goods 
already received or if unable so to do must pay their reasonable value at the time of delivery 
and the seller must return any portion of the price paid on account. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Sections 9 
and 10, Uniform Sales Act. 


Changes: Completely rewritten. 


Purposes of Changes: 


1. This section applies when the price term 
is left open on the making of an agreement which 
is nevertheless intended by the parties to be a 
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binding agreement. This Article rejects in these 
instances the formula that *an agreement to agree 
is unenforceable" if the case falls within 
subsection (1) of this section, and rejects also 
defeating such agreements on the ground of 
"indefiniteness". Instead this Article recognizes 
the dominant intention of the parties to have the 
deal continue to be binding upon both. As to 
future performance, since this Article recognizes 
remedies such as cover (Section 2-712), resale 
(Section 2-706) and specific performance 
(Section 2-716) which go beyond any mere 
arithmetic as between contract price and market 
price, there is usually a “reasonably certain basis 
for granting an appropriate remedy for breach" 
so that the contract need not fail for 
indefiniteness. 


2. Under some circumstances the 
postponement of agreement on price will mean 
that no deal has really been concluded, and this 
is made express in the preamble of subsection (1) 
(“The parties if they so intend") and in subsection 
(4). Whether or not this is so is, in most cases, a 
question to be determined by the trier of fact. 


3. Subsection (2), dealing with the situation 
where the price is to be fixed by one party rejects 
the uncommercial idea that an agreement that the 


seller may fix the price means that he may fix any < 


price he may wish by the express qualification 
that the price so fixed must be fixed in good faith. 
Good faith includes observance of reasonable 
commercial standards of fair dealing in the trade 
ifthe party is a merchant. (Section 2-103). But in 
the normal case a “posted price” or a future seller's 
or buyer's “given price,” “price in effect,” “market 
price,” or the like satisfies the good faith 
requirement. 


4. The section recognizes that there may be 
cases in which a particular person’s judgment is 
not chosen merely as a barometer or index of a 
fair price but is an essential condition to the 
parties’ intent to make any contract at all. For 
example, the case where a known and trusted 


expert is to “value” a particular painting for which ;, 


there is no market standard differs sharply from 
the situation where a named expert is to determine 


the grade of cotton, and the difference would 
support a finding that in the one the parties did 
not intend to make a binding agreement if that 
expert were unavailable whereas in the other they 
did so intend. Other circumstances would of 
course affect the validity of such a finding. 


5. Under subsection (3), wrongful 
interference by one party with any agreed 
machinery for price fixing in the contract may be 
treated by the other party as a repudiation 
justifying cancellation, or merely as a failure to 
take cooperative action thus shifting to the 
aggrieved party the reasonable leeway in fixing 
the price. 


6. Throughout the entire section, the purpose 
is to give effect to the agreement which has been 
made. That effect, however, is always 
conditioned by the requirement of good faith 
action which is made an inherent part of all 
contracts within this Act. (Section 1—203). 


Cross References: 


e Point 1: Sections 2-204(3), 2-706, 2— 
712 and 2-716. 

e  Point3: Section 2-103. 

* Point 5: Sections 2311 and 2-610. 

e  Point6: Section 1-203. 


Definitional Cross References: 


e “Agreement”. Section 1—201. 

* “Burden of establishing". Section 1— 
201. 

e “Buyer”. Section 2-103. 

e “Cancellation”. Section 2-106. 

e “Contract”. Section 1-201. 

e “Contract for sale". Section 2-106. 

* “Fault”. Section 1-201. 

e “Goods”. Section 2-105. 

e “Party”. Section 1-201. 

e “Receipt of goods". Section 2-103. 

e “Seller”. Section 2-103. 

e “Term”. Section 1-201. 
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§ 2-306. OUTPUT, REQUIREMENTS AND EXCLUSIVE DEALINGS. 


(1) A term which measures the quantity by the output of the seller or the requirements of the 
buyer means such actual output or requirements as may occur in good faith, except that no 
quantity unreasonably disproportionate to any stated estimate or in the absence of a stated 
estimate to any normal or otherwise comparable prior output or requirements may be tendered 
or demanded. 


i Z 3 | 
(2) A lawful agreement by either the seller or the buyer for_exclusive dealing in the kind of 


goods concerned imposes finlessfotherwise agreed)an obligati il S 


efforts to supply the goods and by the buyer to use-bestefforts to promote their sale. 
OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purposes: 


1. Subsection (1) of this section, in regard to 
output and requirements, applies to this specific 
problem the general approach of this Act which 
requires the reading of commercial background 
and intent into the language of any agreement 
and demands good faith in the performance of 
that agreement. It applies to such contracts of 
nonproducing establishments such as dealers or 
distributors as well as to manufacturing concerns. 


requirements of the particular party. Nor does 
such a contract lack mutuality of obligation since, 
under this section, the party who will determine 
quantity is required to operate his plant or 
conduct his business in good faith and according 
to commercial standards of fair dealing in the 
trade so that his output or requirements will 
approximate a reasonably foreseeable figure. 
Reasonable elasticity in the requirements is 
expressly envisaged by this section and good 
faith variations from prior requirements are 
permitted even when the variation may be such 
as to result in discontinuance. A shut-down by a 
requirements buyer for lack of orders might be 
permissible when 
losses would not. 


Similarly, a 
sudden expansion of the plant by which 
requirements are to be measured would not be 
included within the scope of the contract as made 


but normal expansion undertaken in good faith 
would be within the scope of this section. One 
of the factors in an expansion situation would be 
whether the market price had risen greatly in a 
case in which the requirements contract contained 
a fixed price. Reasonable variation of an extreme 
sort is exemplified in Southwest Natural Gas Co. 
v. Oklahoma Portland Cement Co., 102 F.2d 630 
(C.C.A.10, 1939). This Article takes no position 
as to whether a requirements contract is a 
provable claim in bankruptcy. 


3. Ifan estimate of output or requirements is 
included in the agreement, no quantity 
unreasonably disproportionate to it may be 
tendered or demanded. Any minimum or maximum 
set by the agreement shows a clear limit on the 
intended elasticity. In similar fashion, the agreed 
estimate is to be regarded as a center around 
which the parties intend the variation to occur. 


4. When an enterprise is sold, the question 
may arise whether the buyer is bound by an 
existing output or requirements contract. That 
question is outside the scope of this Article, and 
is to be determined on other principles of law. 
Assuming that the contract continues, the output 
or requirements in the hands of the new owner 
continue to be measured by the actual good faith 
output or requirements under the normal 
operation ofthe enterprise prior to sale. The sale 
itself is not grounds for sudden expansion or 
decrease. 


5. Subsection (2), on exclusive dealing, 
makes explicit the commercial rule embodied in 
this Act under which the parties to such contracts 
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are held to have impliedly, even when not 
expressly, bound themselves to use reasonable 
diligence as well as good faith in their 
performance of the contract. Under such 
contracts the exclusive agent is required, 
although no express commitment has been made, 
to use reasonable effort and due diligence in the 
expansion of the market or the promotion of the 
product, as the case may be. The principal is 
expected under such a contract to refrain from 
supplying any other dealer or agent within the 
exclusive territory. An exclusive dealing 
agreement brings into play all of the good faith 
aspects of the output and requirement problems 
of subsection (1). It also raises questions of 
insecurity and right to adequate assurance under 
this Article. 


Cross References: 


e  Point4: Section 2-210. 
* Point 5: Sections 1-203 and 2-609. 


Definitional Cross References: 


e “Agreement”. Section 1—201. 

e “Buyer”. Section 2-103. 

e “Contract for sale". Section 2-106. 
e “Good faith". Section 1-201. 

e “Goods”. Section 2-105. 

e “Party”. Section 1-201. 

* “Term”. Section 1—201. 

e "Seller". Section 2-103. 


§ 2-307. DELIVERY IN SINGLE LOT OR SEVERAL LOTS. 


Unless otherwise agreed all goods called for by a contract for sale must be tendered in a single 
delivery and payment is due only on such tender but where the circumstances give either party the 
right to make or demand delivery in lots the price if it can be apportioned may be demanded for each 


lot. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 
45(1), Uniform Sales Act. 


Changes: Rewritten and expanded. 
Purposes of Changes: 


1. This section applies where the parties 
have not specifically agreed whether delivery and 
payment are to be by lots and generally continues 
the essential intent of original Act, Section 45(1) 
by assuming that the parties intended delivery 
to be in a single lot. 


2. Where the actual agreement or the 
circumstances do not indicate otherwise, 
delivery in lots is not permitted under this section 
and the buyer is properly entitled to reject for a 
deficiency in the tender, subject to any privilege 
in the seller to cure the tender. 


3. Thé “but” clause of this section goes to 
the case in which it is not commercially feasible 


to deliver or to receive the goods in a single lot 
as for example, where a contract calls for the 
shipment of ten carloads of coal and only three 
cars are available at a given time. Similarly, in a 
contract involving brick necessary to build a 
building the buyer's storage space may be limited 
so that it would be impossible to receive the entire 
amount of brick at once, or it may be necessary 
to assemble the goods as in the case of cattle on 
the range, or to mine them. 


In such cases, a partial delivery is not subject 
to rejection for the defect in quantity alone, if the 
circumstances do not indicate a repudiation or 
default by the seller as to the expected balance 
or do not give the buyer ground for suspending 
his performance because of insecurity under the 
provisions of Section 2-609. However, in such 
cases the undelivered balance of goods under 
the contract must be forthcoming within a 
reasonable time and in a reasonable manner 
according to the policy of Section 2-503 on 
manner of tender of delivery. This is reinforced 
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by the express provisions of Section 2-608 that 
if a lot has been accepted on the reasonable 
assumption that its nonconformity will be cured, 
the acceptance may be revoked if the cure does 
not seasonably occur. The section rejects the 
rule of Kelly Construction Co. v. Hackensack Brick 
Co..91 N.J.L. 585. 103.4. 417, 2 A.L.R. 685 (1918) 
and approves the result in Lynn M. Ranger. Inc. 
v. Gildersleeve, 106 Conn. 372. 138 A. 142 (1927) 
in which a contract was made for six carloads of 
coal then rolling from the mines and consigned 
to the seller but the seller agreed to divert the 
carloads to the buyer as soon as the car numbers 
became known to him. He arranged a diversion 
of two cars and then notified the buyer who then 
repudiated the contract. The seller was held to 
be entitled to his full remedy for the two cars 
diverted because simultaneous delivery of all of 
the cars was not contemplated by either party. 
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4. Where the circumstances indicate that a 
party has a right to delivery in lots, the price may 
be demanded for each lot if it is apportionable. 


Cross References: 


e Point 1: Section 1-201. 
e Point 2: Sections 2-508 and 2-601. 


* Point 3: Sections 2-503, 2-608 and 2- 
609. 


Definitional Cross References: 


* “Contract for sale". Section 2-106. 
e “Goods”. Section 2-105. 

* “Lot”. Section 2-105. 

e “Party”. Section 1-201. 

e “Rights”. Section 1-201. 


§ 2-308. ABSENCE OF SPECIFIED PLACE FOR DELIVERY. 


Unless otherwise agreed 


(a) the place for delivery of goods is the seller's place of business or if he has none his 


residence: but 


ib) 


ina contract for sale of identified goods which to the knowledge of the parties at the time of 


contracting are in some other place. that place is the place for their delivery: and 


W) documents of title may be delivered through customary banking channels. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Paragraphs 
(a) and (b)—Section 43(1), Uniform Sales Act: 
Paragraph (c)—none. 


Changes: Slight modification in language. 
Purposes of Changes and New Matter: 


1. Paragraphs (a) and (b) provide for those 
noncommercial sales and for those occasional 
commercial sales where no place or means of 
delivery has been agreed upon by the parties. 
Where delivery by carrier is “required or 
authorized by the agreement", the seller's duties 
as to delivery of the goods are governed not by 


this section but by Section 2-504. 


2. Under paragraph (b) when the identified 
goods contracted for are known to both parties 
to be in some location other than the seller's place 
of business or residence, the parties are presumed 
to have intended that place to be the place of 
delivery. This paragraph also applies (unless, as 
would be normal, the circumstances show that 
delivery by way of documents is intended) to a 
bulk of goods in the possession of a bailee. In 
such a case, however, the seller has the additional 
obligation to procure the acknowledgment by the 
bailee of the buyer's right to possession. 
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3. Where "customary banking channels" call 
only for due notification by the banker that the 
documents are on hand, leaving the buyer himself 
to see to the physical receipt of the goods, tender 
at the buyer's address is not required under 
paragraph (c). But that paragraph merely 
eliminates the possibility of a default by the seller 
if "customary banking channels" have been 
properly used in giving notice to the buyer. 
Where the bank has purchased a draft 
accompanied by documents or has undertaken 
its collection on behalf of the seller, Part 5 of 
Article 4 spells out its duties and relations to its 
customer. Where the documents move forward 
under a letter of credit the Article on Letters of 
Credit spells out the duties and relations between 
the bank, the seller and the buyer. 


4. The rules of this section apply only 
“unless otherwise agreed." The surrounding 
circumstances, usage of trade, course of dealing 


and course of performance, as well as the express 
language of the parties, may constitute an 
"otherwise agreement". 


Cross References: 


e Point 1: Sections 2-504 and 2—505. 
e  Point2: Section 2-503. 


e  Point3: Section 2-512, Articles 4, Part 
5, and 5. 


Definitional Cross References: 


e “Contract for sale". Section 2-106. 
e “Delivery”. Section 1-201. 

e "Document oftitle". Section 1-201. 
e “Goods”. Section 2-105. 

e “Party”. Section 1-201. 

e “Seller”. Section 2-103. 


§ 2-309. ABSENCE OF SPECIFIC TIME PROVISIONS; NOTICE OF 
TERMINATION. 


(1) The time for shipment or delivery or any other action under a contract if not provided in this 
Article or agreed upon shall be a reasonable time. 


(2 Where the contract provides for successive performances but is indefinite in duration it is valid 
for a reasonable time but unless otherwise agreed may be terminated at any time by either party. 


(3) Termination of a contract by one party except on the happening of an agreed event requires that 
reasonable notification be received by the other party and an agreement dispensing with notification 
is invalid if its operation would be unconscionable. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Subsection 
(1)—see Sections 43(2), 45(2), 47(1) and 48, 
Uniform Sales Act, for policy continued under 
this Article; Subsection (2)—none; Subsection 


(3)—none. 
Changes: Completely different in scope. 
Purposes of Changes and New Matter: 


]. Subsection (1) requires that all actions 
taken undera sales contract must be taken within 
a reasonable time where no time has been agreed 
upon. The reasonable time under this provision 


turns on the criteria as to "reasonable time" and 
on good faith and commercial standards set forth 
in Sections 1-203, 1-204 and 2-103. It thus 
depends upon what constitutes acceptable 
commercial conduct in view of the nature, 
purpose and circumstances of the action to be 
taken. Agreement as to a definite time, however, 
may be found in a term implied from the 
contractual circumstances, usage of trade or 
course of dealing or performance as well as in an 
express term. Such cases fall outside of this 
subsection since in them the time for action is 
“agreed” by usage. 
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2. The time for payment, where not agreed 
upon, is related to the time for delivery; the 
particular problems which arise in connection with 
determining the appropriate time of payment and 
the time for any inspection before payment which 
is both allowed by law and demanded by the 
buyer are covered in Section 2-513. 


3. The facts in regard to shipment and 
delivery differ so widely as to make detailed 
provision for them in the text of this Article 
impracticable. The applicable principles, however, 
make it clear that surprise is to be avoided, good 
faith judgment is to be protected, and notice or 
negotiation to reduce the uncertainty to certainty 
is to be favored. 


4. When the time for delivery is left open, 
unreasonably early offers of or demands for 
delivery are intended to be read under this Article 
as expressions of desire or intention, requesting 
the assent or acquiescence of the other party, 
not as final positions which may amount without 
more to breach or to create breach by the other 
side. See Sections 2-207 and 2-609. 


5. The obligation of good faith under this 
Act requires reasonable notification before a 
contract may be treated as breached because a 
reasonable time for delivery or demand has 
expired. This operates both in the case of a 
contract originally indefinite as to time and of 
one subsequently made indefinite by waiver. 


When both parties let an originally 
reasonable time go by in silence, the course of 
conduct under the contract may be viewed as 
enlarging the reasonable time for tender or 
demand of performance. The contract may be 
terminated by abandonment. 


6. Parties to a contract are not required in 
giving reasonable notification to fix, at peril of 
breach, a time which is in fact reasonable in the 
unforeseeable judgment of a later trier of fact. 
Effective communication of a proposed time limit 
calls for a response, so that failure to reply will 
make out acquiescence. Where objection is 
made, however, or if the demand is merely for 
information as to when goods will be delivered 
or will be ordered out. demand for assurances on 
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the ground of insecurity may be made under this 
Article pending further negotiations. Only when 
a party insists on undue delay or on rejection of 
the other party’s reasonable proposal is there a 
question of flat breach under the present section. 


7. Subsection (2) applies a commercially 
reasonable view to resolve the conflict which has 
arisen in the cases as to contracts of indefinite 
duration. The “reasonable time” of duration 
appropriate to a given arrangement is limited by 
the circumstances. When the arrangement has 
been carried on by the parties over the years, the 
“reasonable time” can continue indefinitely and 
the contract will not terminate until notice. 


8. Subsection (3) recognizes that the 
application of principles of good faith and sound 
commercial practice normally call for such 
notification of the termination of a going contract 
relationship as will give the other party 
reasonable time to seek a substitute arrangement. 
An agreement dispensing with notification or 
limiting the time for the seeking of a substitute 
arrangement is, of course, valid under this 
subsection unless the results of putting it into 
operation would be the creation of an 
unconscionable state of affairs. 


9. Justifiable cancellation for breach is a 
remedy for breach and is not the kind of 
termination covered by the present subsection. 


10. The requirement of notification is 
dispensed with where the contract provides for 
termination on the happening of an “agreed 
event.” “Event” 1s a term chosen here to contrast 
with “option” or the like. 


Cross References: 


e Point |l: Sections 1-203, 1—204 and 2- 
103. 

*  Point2: Sections 2-320, 2-321, 2-504, 
and 2-511 through 2-514. 

* Point 5: Section 1-203. 

e Point 6: Section 2-609. 

* Point 7: Section 2-204. 


e Point 9: Sections 2-106, 2-318, 2-610 
and 2-703. 
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Definitional Cross References: 


[Changes Made in 2003 Revision: 


"Agreement". Section 1-201. 
“Contract”. Section 1-201. 
“Notification”. Section 1-201. 
"Party". Section 1—201. 
“Reasonable time". Section 1—204. 
“Termination”. Section 2-106. 


Addition to end of Section 3: A term specifying 
standards for the nature and timing of notice is 
enforceable if the standards are not manifestly 
unreasonable.] 


§ 2-310. OPEN TIME FOR PAYMENT OR RUNNING OF CREDIT; 


AUTHORITY TO SHIP UNDER RESERVATION. 


Unless otherwise agreed 


(a) 


(b) 


(c) 


(d) 


payment is due at the time and place at which the buyer is to receive the goods even though 
the place of shipment is the place of delivery; and 


if the seller is authorized to send the goods he may ship them under reservation, and may 
tender the documents of title, but the buyer may inspect the goods after their arrival before 
payment is due unless such inspection is inconsistent with the terms of the contract (Section 
2-513); and 


if delivery is authorized and made by way of documents of title otherwise than by subsection 
(b) then payment is due at the time and place at which the buyer is to receive the documents 
regardless of where the goods are to be received; and 


where the seller is required or authorized to ship the goods on credit the credit period runs 
from the time of shipment but post-dating the invoice or delaying its dispatch will 


correspondingly delay the starting of the credit period. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Sections 42 
and 47(2), Uniform Sales Act. 


Changes: Completely rewritten in this and other 
sections. 


Purposes of Changes: This section is drawn to 
reflect modern business methods of dealing at a 
distance rather than face to face. Thus: 


1. Paragraph (a) provides that payment is 
due at the time and place “the buyer is to receive 
the goods" rather than at the point of delivery 
except in documentary shipment cases 
(paragraph (c) ). This grants an opportunity for 
the exercise by the buyer of his preliminary right 


to inspection before paying even though under 
the delivery term the risk of loss may have 
previously passed to him or the running of the 
credit period has already started. 


2. Paragraph (b) while providing for 
inspection by the buyer before he pays, protects 
the seller. He is not required to give up 
possession of the goods until he has received 
payment, where no credit has been contemplated 
by the parties. The seller may collect through a 
bank by a sight draft against an order bill of lading 
*hold until arrival; inspection allowed." The 
obligations of the bank under such a provision 
are set forth in Part 5 of Article 4. In the absence 
of a credit term, the seller is permitted to ship 
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under reservation and if he does payment is then 
due where and when the buyer is to receive the 
documents. 


3. Unless otherwise agreed, the place for the 
receipt of the documents and payment is the 
buyer’s city but the time for payment is only after 
arrival of the goods, since under paragraph (b), 
and Sections 2-512 and 2-513 the buyer is under 
no duty to pay prior to inspection. 


4. Where the mode of shipment is such that 
goods must be unloaded immediately upon 
arrival, too rapidly to permit adequate inspection 
before receipt, the seller must be guided by the 
provisions of this Article on inspection which 
provide that if the seller wishes to demand 
payment before inspection, he must put an 
appropriate term into the contract. Even requiring 
payment against documents will not of itself have 
this desired result if the documents are to be held 
until the arrival of the goods. But under (b) and 
(c) ifthe terms are C.I.F., C.O.D., or cash against 
documents payment may be due before 
inspection. 


5. Paragraph (d) states the common 
commercial understanding that an agreed credit 
period runs from the time of shipment or from 
that dating of the invoice which is commonly 


recognized as a representation of the time of 
shipment. The provision concerning any delay 
in sending forth the invoice is included because 
such conduct results in depriving the buyer of 
his full notice and warning as to when he must 
be prepared to pay. E 


Cross References: 


e Generally: Part 5. 

e Pointl: Section 2-509. 

e  Point2: Sections 2-505, 2-511, 2-512, 
2—513 and Article 4. 

* Point 3: Sections 2-308(b), 2-512 and 
2-513. 

e Point 4: Section 2-513(3)(b). 


Definitional Cross References: 


e “Buyer”. Section 2-103. 

e “Delivery”. Section 1-201. 

e “Document oftitle". Section 1-201. 
e “Goods”. Section 2-105. 

* "Receipt of goods". Section 2-103. 
e “Seller”. Section 2-103. 

e “Send”. Section 1-201. 

e “Term”. Section 1-201. 


§ 2-311. OPTIONS AND COOPERATION RESPECTING PERFORMANCE. 


(1) Anagreement for sale which is otherwise sufficiently definite (subsection (3) of Section 2- 
204) to be a contract is not made invalid by the fact that it leaves particulars of performance 
to be specified by one of the parties. Any such specification must be made in good faith 
and within limits set by commercial reasonableness. 


(2) Unless otherwise agreed specifications relating to assortment of the goods are at the buyer's 
option and except as otherwise provided in subsections (1)(c) and (3) of Section 2-319 
specifications or arrangements relating to shipment are at the seller's option. 


(3) Where such specification would materially affect the other party's performance but is not 
seasonably made or where one party's cooperation is necessary to the agreed performance 
of the other but is not seasonably forthcoming, the other party in addition to all other 


remedies 


(a) is excused for any resulting delay in his own performance; and 
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(b) may also either proceed to perform in any reasonable manner or after the time for a 
material part of his own performance treat the failure to specify or to cooperate as a 
breach by failure to deliver or accept the goods. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purposes: 


1. Subsection (1) permits the parties to leave 
certain detailed particulars of performance to be 
filled in by either of them without running the 
risk of having the contract invalidated for 
indefiniteness. The party to whom the agreement 
gives power to specify the missing details is 
required to exercise good faith and to act in 
accordance with commercial standards so that 
there is no surprise and the range of permissible 
variation is limited by what is commercially 
reasonable. The “agreement” which permits one 
party so to specify may be found as well in a 
course of dealing, usage of trade, or implication 
from circumstances as in explicit language used 
by the parties. 


2. Options as to assortment of goods or 
shipping arrangements are specifically reserved 
to the buyer and seller respectively under 
subsection (2) where no other arrangement has 
been made. This section rejects the test which 
mechanically and without regard to usage or the 
purpose of the option gave the option to the 
party "first under a duty to move" and applies 
instead a standard commercial interpretation to 
these circumstances. The “unless otherwise 
agreed" provision of this subsection covers not 
only express terms but the background and 
circumstances which enter into the agreement. 


3. Subsection (3) applies when the exercise 
of an option or cooperation by one party is 
necessary to or materially affects the other party's 
performance, but it is not seasonably 
forthcoming; the subsection relieves the other 
party from the necessity for performance or 
excuses his delay in performance as the case may 


be. The contract-keeping party may at his option 
under this subsection proceed to perform in any 
commercially reasonable manner rather than wait. 
In addition to the special remedies provided, this 
subsection also reserves “all other remedies". 
The remedy of particular importance in this 
connection is that provided for insecurity. 
Request may also be made pursuant to the 
obligation of good faith for a reasonable indication 
ofthe time and manner of performance for which 
a party is to hold himself ready. 


4. The remedy provided in subsection (3) is 
one which does not operate in the situation 
which falls within the scope of Section 2-614 on 
substituted performance. Where the failure to 
cooperate results from circumstances set forth 
in that Section, the other party is under a duty to 
proffer or demand (as the case may be) substitute 
performance as a condition to claiming rights 
against the noncooperating party. 


Cross References: 


e Point 1: Sections 1-201, 2-204 and 1- 
203. 

e Point 3: Sections 1-203 and 2-609. 

e Point 4: Section 2-614. 


Definitional Cross References: 


e “Agreement”. Section 1-201. 

e “Buyer”. Section 2-103. 

e “Contract for sale". Section 2-106. 
e “Goods”. Section 2-105. 

e “Party”. Section 1-201. 

e “Remedy”. Section 1-201. 

e  "Seasonably". Section 1-204. 

* “Seller”. Section 2-103. 
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§ 


(1) 


(2) 


(3) 


2-312. WARRANTY OF TITLE AND AGAINST INFRINGEMENT; 
BUYER’S OBLIGATION AGAINST INFRINGEMENT. 


Subject to subsection (2) there is in a contract for sale a warranty by the seller that 
(a) the title conveyed shall be good, and its transfer rightful; and 


(b) the goods shall be delivered free from any security interest or other lien or encumbrance 
of which the buyer at the time of contracting has no knowledge. 


A warranty under subsection (1) will be excluded or modified only by specific language or 
by circumstances which give the buyer reason to know that the person selling does not 
claim title in himself or that he is purporting to sell only such right or title as he or a third 
person may have. 


Unless otherwise agreed a seller who is a merchant regularly dealing in goods of the kind 
warrants that the goods shall be delivered free of the rightful claim of any third person by 
way of infringement or the like but a buyer who furnishes specifications to the seller must 
hold the seller harmless against any such claim which arises out of compliance with the 
specifications. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 13, 
Uniform Sales Act. 


Changes: Completely rewritten, the provisions 
concerning infringement being new. 


Purposes of Changes: 


l. Subsection (1) makes provision for a 
buyer's basic needs in respect to a title which he 
in good faith expects to acquire by his purchase, 
namely, that he receive a good, clean title 
transferred to him also in a rightful manner so 
that he will not be exposed to a lawsuit in order 
to protect it. 


The warranty extends to a buyer whether or 
not the seller was in possession of the goods at 
the time the sale or contract to sell was made. 


The warranty of quiet possession is 
abolished. Disturbance of quiet possession, 
although not mentioned specifically, is one way, 
among many, in which the breach ofthe warranty 
of title may be established. 


The “knowledge” referred to in subsection 
1(b) is actual knowledge as distinct from notice. 


2. The provisions of this Article requiring 
notification to the seller within a reasonable time 
after the buyer's discovery of a breach apply to 
notice of a breach of the warranty of title, where 
the seller's breach was innocent. However, ifthe 
seller's breach was in bad faith he cannot be 
permitted to claim that he has been misled or 
prejudiced by the delay in giving notice. In such 
case the “reasonable” time for notice should 
receive a very liberal interpretation. Whether the 
breach by the seller is in good or bad faith Section 
2—725 provides that the cause of action accrues 
when the breach occurs. Under the provisions 
of that section the breach of the warranty of good 
title occurs when tender of delivery is made since 
the warranty is not one which extends to “future 
performance of the goods." 


3. When the goods are part of the seller's 
normal stock and are sold in his normal course of 
business, it is his duty to see that no claim of 
infringement of a patent or trademark by a third 
party will mar the buyer's title. A sale by a person 
other than a dealer, however, raises no implication 
in its circumstances of such a warranty. Nor is 
there such an implication when the buyer orders 
goods to be assembled, prepared or 
manufactured on his own specifications. If, in 
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such a case, the resulting product infringes a 
patent or trademark, the liability will run from 
buyer to seller. There is, under such 
circumstances, a tacit representation on the part 
of the buyer that the seller will be safe in 
manufacturing according to the specifications, 
and the buyer is under an obligation in good 
faith to indemnify him for any loss suffered. 


4. This section rejects the cases which 
recognize the principle that infringements violate 
the warranty of title but deny the buyer a remedy 
unless he has been expressly prevented from 
using the goods. Under this Article *eviction" is 
not a necessary condition to the buyer's remedy 
since the buyer's remedy arises immediately upon 
receipt of notice of infringement; it is merely one 
way of establishing the fact of breach. 


5. Subsection (2) recognizes that sales by 
sheriffs, executors, foreclosing lienors and 
persons similarly situated are so out of the 
ordinary commercial course that their peculiar 
character is immediately apparent to the buyer 
and therefore no personal obligation is imposed 
upon the seller who is purporting to sell only an 
unknown or limited right. This subsection does 
not touch upon and leaves open all questions of 
restitution arising in such cases, when a unique 
article so sold is reclaimed by a third party as the 
rightful owner. 


6. The warranty of subsection (1) is not 
designated as an “implied” warranty, and hence 
is not subject to Section 2-316(3). Disclaimer of 
the warranty of title is governed instead by 
subsection (2), which requires either specific 
language or the described circumstances. 


Cross References: 


e Point 1: Section 2-403. 
e  Point2: Sections 2-607 and 2-725. 
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*  Point3: Section 1-203. 
* Point 4: Sections 2-609 and 2-725. 
e  Point6: Section 2-316. 


Definitional Cross References: 


e “Buyer”. Section 2-103. 

* “Contract for sale". Section 2-106. 
e “Goods”. Section 2-105. 

* “Person”. Section 1-201. 

e “Right”. Section 1-201. 

e “Seller”. Section 2-103. 


[Changes Made in 2003 Revision: 


Addition to 2-311(1)(a): “and shall not 
unreasonably expose the buyer to litigation 
because of any colorable claim to or interest in 
the goods.” 


Section 2 and 3 repealed. Replaced with: 


(2) Unless otherwise agreed, a seller that is 
a merchant regularly dealing in goods 
ofthe kind warrants that the goods shall 
be delivered free of the rightful claim of 
any third person by way of infringement 
or the like but a buyer that furnishes 
specifications to the seller must hold the 
seller harmless against any such claim 
that arises out of compliance with the 
specifications. 


(3) A warranty under this section may be 
disclaimed or modified only by specific 
language or by circumstances that give 
the buyer reason to know that the seller 
does not claim title, that the seller is 
purporting to sell only the right or title 
as the seller or a third person may have, 
or that the seller is selling subject to 
any claims of infringement or the like.] 
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§ 2-313. EXPRESS WARRANTIES BY AFFIRMATION, PROMISE, 


(1) 


(2) 


DESCRIPTION, SAMPLE. 


Express warranties by the seller are created as follows: 


(a) Any affirmation of fact or promise made by the seller to the buyer which relates to the 
goods and becomes part of the basis of the bargain creates an express warranty that 
the goods shall conform to the affirmation or promise. 


(b) Any description of the goods which is made part of the basis of the bargain creates an 
express warranty that the goods shall conform to the description. 


(c) Any sample or model which is made part of the basis of the bargain creates an express 
warranty that the whole of the goods shall conform to the sample or model. 


It is not necessary to the creation of an express warranty that the seller use formal words 
such as “warrant” or “guarantee” or that he have a specific intention to make a warranty, 
but an affirmation merely of the value of the goods or a statement purporting to be merely 
the seller's opinion or commendation of the goods does not create a warranty. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Sections 12, 
14 and 16, Uniform Sales Act. 


Changes: Rewritten. 


Purposes of Changes: To consolidate and 
systematize basic principles with the result that: 


1. “Express” warranties rest on “dickered” 
aspects of the individual bargain, and go so 
clearly to the essence of that bargain that words 
of disclaimer in a form are repugnant to the basic 
dickered terms. “Implied” warranties rest so 
clearly on a common factual situation or set of 
conditions that no particular language or action 
is necessary to evidence them and they will arise 
in such a situation unless unmistakably negated. 


This section reverts to the older case law 
insofar as the warranties of description and 
sample are designated "express" rather than 
"implied". 


2. Although this section is limited in its scope 
and direct purpose to warranties made by the 
seller to the buyer as part of a contract for sale, 
the warranty sections of this Article are not 
designed in any way to disturb those lines of 
case law growth which have recognized that 


warranties need not be confined either to sales - 
contracts or to the direct parties to such a 
contract. They may arise in other appropriate 
circumstances such as in the case of bailments 
for hire, whether such bailment is itself the main 
contract or is merely a supplying of containers 
under a contract for the sale of their contents. 
The provisions of Section 2-318 on third party 
beneficiaries expressly recognize this case law 
development within one particular area. Beyond 
that, the matter is left to the case law with the 
intention that the policies of this Act may offer 
useful guidance in dealing with further cases as 
they arise. 


3. The present section deals with affirmations 
of fact by the seller, descriptions of the goods or 
exhibitions of samples, exactly as any other part 
ofa negotiation which ends in a contract is dealt 
with. No specific intention to make a warranty is 
necessary if any of these factors is made part of 
the basis of the bargain. In actual practice 
affirmations of fact made by the seller about the 
goods during a bargain are regarded as part of 
the description of those goods; hence no 
particular reliance on such statements need be 
shown in order to weave them into the fabric of 
the agreement. Rather, any fact which is to take 
such affirmations, once made, out of the 
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agreement requires clear affirmative proof. The 
issue normally is one of fact. 


4. In view of the principle that the whole 
purpose of the law of warranty is to determine 
what it is that the seller has in essence agreed to 
sell, the policy is adopted of those cases which 
refuse except in unusual circumstances to 
recognize a material deletion of the seller's 
obligation. Thus, a contract is normally a 
contract for a sale of something describable and 
described. A clause generally disclaiming “all 
warranties, express or implied" cannot reduce the 
seller's obligation with respect to such 
description and therefore cannot be given literal 
effect under Section 2-316. 


This is not intended to mean that the parties, 
if they consciously desire, cannot make their own 
bargain as they wish. But in determining what 
they have agreed upon good faith is a factor and 
consideration should be given to the fact that 
the probability is small that a real price is intended 
to be exchanged for a pseudo-obligation. 


5. Paragraph (1)(b) makes specific some of 
the principles set forth above when a description 
of the goods is given by the seller. 


A description need not be by words. 
Technical specifications, blueprints and the like 
can afford more exact description than mere 
language and if made part of the basis of the 
bargain goods must conform with them. Past 
deliveries may set the description of quality, either 
expressly or impliedly by course of dealing. Of 
course, all descriptions by merchants must be 
read against the applicable trade usages with the 
general rules as to merchantability resolving any 
doubts. 


6. The basic situation as to statements 
affecting the true essence of the bargain is no 
different when a sample or model is involved in 
the transaction. This section includes both a 
“sample” actually drawn from the bulk of goods 
which is the subject matter of the sale, and a 
“model” which is offered for inspection when 
the subject matter is not at hand and which has 
not been drawn from the bulk of the goods. 


Although the underlying principles are 
unchanged, the facts are often ambiguous when 
something is shown as illustrative, rather than 
as a Straight sample. In general, the presumption 
is that any sample or model just as any affirmation 
of fact is intended to become a basis of the 
bargain. But there is no escape from the question 
of fact. When the seller exhibits a sample 
purporting to be drawn from an existing bulk, 
good faith of course requires that the sample be 
fairly drawn. But in mercantile experience the 
mere exhibition of a “sample” does not of itself 
show whether it is merely intended to “suggest” 
or to “be” the character of the subject-matter of 
the contract. The question is whether the seller 
has so acted with reference to the sample as to 
make him responsible that the whole shall have 
at least the values shown by it. The 
circumstances aid in answering this question. If 
the sample has been drawn from an existing bulk, 
it must be regarded as describing values of the 
goods contracted for unless it is accompanied 
by an unmistakable denial of such responsibility. 
If, on the other hand, a model of merchandise not 
on hand is offered, the mercantile presumption 
that it has become a literal description of the 
subject matter is not so strong, and particularly 
so if modification on the buyer’s initiative impairs 
any feature of the model. 


7. The precise time when words of description 
or affirmation are made or samples are shown is 
not material. The sole question is whether the 
language or samples or models are fairly to be 
regarded as part of the contract. If language is 
used after the closing of the deal (as when the 
buyer when taking delivery asks and receives an 
additional assurance), the warranty becomes a 
modification, and need not be supported by 
consideration if it is otherwise reasonable and in 
order (Section 2—209). 


8. Concerning affirmations of value or a 
seller's opinion or commendation under 
subsection (2), the basic question remains the 
same: What statements of the seller have in the 
circumstances and in objective judgment become 
part of the basis of the bargain? As indicated 
above, all of the statements of the seller do so 
unless good reason is shown to the contrary. 
The provisions of subsection (2) are included, 
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however, since common experience discloses that 
some statements or predictions cannot fairly be 
viewed as entering into the bargain. Even as to 
false statements of value, however, the possibility 
is left open that a remedy may be provided by 
the law relating to fraud or misrepresentation. 


Cross References: 


e Pointl: Section 2-316. 

e  Point2: Sections 1—102(3) and 2-318. 
*  Point3: Section 2-316(2)(b). 

*  Point4: Section 2-316. 

e Point 5: Sections 1—205(4) and 2-314. 
e Point 6: Section 2-316. 

* Point 7: Section 2-209. 

e Point 8: Section 1—103. 


Definitional Cross References: 


e “Buyer”. Section 2-103. 

e “Conforming”. Section 2-106. 
e “Goods”. Section 2-105. 

e “Seller”. Section 2-103. 


[Changes Made in the 2003 Revision: 


Adds the concept of an “immediate buyer." 
Addition: (4) Any remedial promise made by the 
seller to the immediate buyer creates an 
obligation that the promise will be performed upon 
the happening of the specified event. ] 


[Added in 2003 Revision: 


SECTION 2-313A. OBLIGATION TO REMOTE PURCHASER CREATED 
BY RECORD PACKAGED WITH OR ACCOMPANYING GOODS. 


(1) In this section: 


(a) “Immediate buyer” means a buyer that enters into a contract with the seller. 


(b) “Remote purchaser” means a person that buys or leases goods from an immediate 
buyer or other person in the normal chain of distribution. 


(2) This section applies only to new goods and goods sold or leased as new goods in a 
transaction of purchase in the normal chain of distribution. 


(3) Ifinarecord packaged with or accompanying the goods the seller makes an affirmation of 
fact or promise that relates to the goods, provides a description that relates to the goods, or 
makes a remedial promise, and the seller reasonably expects the record to be, and the record 
is, furnished to the remote purchaser, the seller has an obligation to the remote purchaser 


that: 


(a) the goods will conform to the affirmation of fact, promise, or description unless a 
reasonable person in the position of the remote purchaser would not believe that the 
affirmation of fact, promise, or description created an obligation; and 


(b) the seller will perform the remedial promise. 


(4) It is not necessary to the creation of an obligation under this section that the seller use 
formal words such as “warrant” or “guarantee” or that the seller have a specific intention to 
undertake an obligation, but an affirmation merely of the value of the goods or a statement 
purporting to be merely the seller’s opinion or commendation of the goods does not create 


an obligation. 
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The following rules apply to the remedies for breach of an obligation created under this 
section: 


(a) The seller may modify or limit the remedies available to the remote purchaser 1f the 
modification or limitation is furnished to the remote purchaser no later than the time of 
purchase or if the modification or limitation is contained in the record that contains the 
affirmation of fact, promise, or description. 


(b) Subject to a modification or limitation of remedy, a seller in breach is liable for incidental 
or consequential damages under Section 2-715, but not for lost profits. 


(c) Theremote purchaser may recover as damages for breach ofa seller's obligation arising 
under subsection (3) the loss resulting in the ordinary course of events as determined 
in any reasonable manner. 


An obligation that is not a remedial promise is breached if the goods did not conform to the 


affirmation of fact, promise, or description creating the obligation when the goods left the 
seller's control.[ 


[Added in 2003 Revision: 


SECTION 2-313B. OBLIGATION TO REMOTE PURCHASER CREATED 


(1) 


BY COMMUNICATION TO THE PUBLIC. 


In this section: 


(a) “Immediate buyer” acc enters into a contract with the seller. 


(2) 


3) 


(4) 


(b) "Remote purchaser" means a person that buys or leases goods from an immediate 
buyer or other person in the normal chain of distribution. 


This section applies only to new goods and goods sold or leased as new goods in a 
transaction of purchase in the normal chain of distribution. 


If in an advertisement or a similar communication to the public a seller makes an affirmation 
of fact or promise that relates to the goods, provides a description that relates to the goods, 
or makes a remedial promise, and the remote purchaser enters into a transaction of purchase 
with knowledge of and with the expectation that the goods will conform to the affirmation of 
fact, promise, or description, or that the seller will perform the remedial promise, the seller 
has an obligation to the remote purchaser that: 


(a) the goods will conform to the affirmation of fact, promise, or description unless a 
reasonable person in the position of the remote purchaser would not believe that the 
affirmation of fact, promise, or description created an obligation; and 

(b) the seller will perform the remedial promise. 

It is not necessary to the creation of an obligation under this section that the seller use 


formal words such as “warrant” or “guarantee” or that the seller have a specific intention to 
undertake an obligation, but an affirmation merely of the value of the goods or a statement 
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purporting to be merely the seller’s opinion or commendation of the goods does not create 
an obligation. 


The following rules apply to the remedies for breach of an obligation created under this 
section: 


(a) The seller may modify or limit the remedies available to the remote purchaser if the 
modification or limitation is furnished to the remote purchaser no later than the time of 
purchase. The modification or limitation may be furnished as part of the communication 
that contains the affirmation of fact, promise, or description. 


(b) Subject to a modification or limitation of remedy, a seller in breach is liable for incidental 
or consequential damages under Section 2-715, but not for lost profits. 


(c) The remote purchaser may recover as damages for breach of a seller's obligation arising 
under subsection (3) the loss resulting in the ordinary course of events as determined 
in any reasonable manner. 


An obligation that is not a remedial promise is breached if the goods did not conform to the 
affirmation of fact, promise, or description creating the obligation when the goods left the 
seller's control.] 


§ 2-314. IMPLIED WARRANTY: MERCHANTABILITY; 
USAGE OF TRADE. 


Unless excluded or modified (Section 2-316), a t the goods shall be merchantable 
is implied in a contract for their sale if dh sell ese ee that 
kind. Under this section the serving for value of food or drink to be consumed either on the 
premises or elsewhere is a sale. 


O) Goods to be merchantable must be at leas such as 


(3) 


(a) pass without objection in the trade under the contract description; and 
(b) in the case of fungible goods, are of fair average quality within the description; and 
(c) are fit for the ordinary purposes for which such goods are used; and 


(d) run, within the variations permitted by the agreement, of even kind, quality and quantity 
within each unit and among all units involved; and 


(e) are adequately contained, packaged, and labeled as the agreement may require; and 
(f) conform to the promise or affirmations of fact made on the container or label if any. 


Unless excluded or modified (Section 2-316) other implied warranties may arise from course 
of dealing or usage of trade. 
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OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 
15(2), Uniform Sales Act. 


Changes: Completely rewritten. 


Purposes of Changes: This section, drawn in 
view of the steadily developing case law on the 
subject, is intended to make it clear that: 


1. The seller's obligation applies to present 
sales as well as to contracts to sell subject to the 
effects of any examination of specific goods. 
(Subsection (2) of Section 2-316). Also, the 
warranty of merchantability applies to sales for 
use as well as to sales for resale. 


2. The question when the warranty is 
imposed turns basically on the meaning of the 
terms of the agreement as recognized in the trade. 
Goods delivered under an agreement made by a 
merchant in a given line of trade must be of a 
quality comparable to that generally acceptable 
in that line of trade under the description or other 
designation of the goods used in the agreement. 
The responsibility imposed rests on any 
merchant-seller, and the absence of the words 
“grower or manufacturer or not" which appeared 
in Section 15(2) of the Uniform Sales Act does 
not restrict the applicability of this section. 


3. A specific designation of goods by the 
buyer does not exclude the seller's obligation 
that they be fit for the general purposes 
appropriate to such goods. A contract for the 
sale of second-hand goods, however, involves 
only such obligation as is appropriate to such 
goods for that is their contract description. A 
person making an isolated sale of goods is not a 
*merchant" within the meaning of the full scope 
of this section and, thus, no warranty of 
merchantability would apply. His knowledge of 
any defects not apparent on inspection would, 
however, without need for express agreement and 
in keeping with the underlying reason of the 
present section and the provisions on good faith, 
impose an obligation that known material but 
hidden defects be fully disclosed. 


4. Although a seller may not be a “merchant” 
as to the goods in question, if he states generally 
that they are “guaranteed” the provisions of this 
section may furnish a guide to the content of the 
resulting express warranty. This has particular 
significance in the case of second-hand sales, 
and has further significance in limiting the effect 
of fine-print disclaimer clauses where their effect 
would be inconsistent with large-print assertions 
of "guarantee". 


5. The second sentence of subsection (1) 
covers the warranty with respect to food and 
drink. Serving food or drink for value is a sale, 
whether to be consumed on the premises or 
elsewhere. Cases to the contrary are rejected. 
The principal warranty is that stated in 
subsections (1) and (2)(c) of this section. 


6. Subsection (2) does not purport to exhaust 
the meaning of ^merchantable" nor to negate any 
of its attributes not specifically mentioned in the 
text of the statute, but arising by usage of trade 
or through case law. The language used is “must 
be at least such as ...," and the intention is to 
leave open other possible attributes of 
merchantability. 


7. Paragraphs (a) and (b) of subsection (2) 
are to be read together. Both refer, as indicated 
above, to the standards of that line of the trade 
which fits the transaction and the seller's 
business. “Fair average" is a term directly 
appropriate to agricultural bulk products and 
means goods centering around the middle belt 
of quality, not the least or the worst that can be 
understood in the particular trade by the 
designation, but such as can pass "without 
objection." Of course a fair percentage of the 
least is permissible but the goods are not “fair 
average" if they are all of the least or worst quality 
possible under the description. In cases of doubt 
as to what quality is intended, the price at which 
a merchant closes a contract is an excellent index 
of the nature and scope of his obligation under 
the present section. 
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8. Fitness for the ordinary purposes for 
which goods ofthe type are used is a fundamental 
concept of the present section and is covered in 
paragraph (c). As stated above, merchantability 
is also a part of the obligation owing to the 
purchaser for use. Correspondingly, protection, 
under this aspect of the warranty, of the person 
buying for resale to the ultimate consumer is 
equally necessary, and merchantable goods must 
therefore be “honestly” resalable in the normal 
course of business because they are what they 
purport to be. 


9. Paragraph (d) on evenness of kind, quality 
and quantity follows case law. But precautionary 
language has been added as a remainder of the 
frequent usages of trade which permit substantial 
variations both with and without an allowance 
or an obligation to replace the varying units. 


10. Paragraph (e) applies only where the 
nature of the goods and ofthe transaction require 
a certain type of container, package or label. 
Paragraph (f) applies, on the other hand, 
wherever there is a label or container on which 
representations are made, even though the 
original contract, either by express terms or usage 
of trade, may not have required either the labelling 
or the representation. This follows from the 
general obligation of good faith which requires 
that a buyer should not be placed in the position 
of reselling or using goods delivered under false 
representations appearing on the package or 
container. No problem of extra consideration 
arises in this connection since, under this Article, 
an obligation is imposed by the original contract 
not to deliver mislabeled articles, and the 
obligation is imposed where mercantile good faith 
so requires and without reference to the doctrine 
of consideration. 


11. Exclusion or modification ofthe warranty 
of merchantability, or of any part of it, is dealt 
with in the section to which the text ofthe present 
section makes explicit precautionary references. 
That section must be read with particular reference 
to its subsection (4) on limitation of remedies. 
The warranty of merchantability, wherever it is 
normal, is so commonly taken for granted that its 
exclusion from the contract is a matter threatening 
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surprise and therefore requiring special 
precaution. 


12. Subsection (3) is to make explicit that 
usage of trade and course of dealing can create 
warranties and that they are implied rather than 
express warranties and thus subject to exclusion 
or modification under Section 2-316. A typical 
instance would be the obligation to provide 
pedigree papers to evidence conformity of the 
animal to the contract in the case of a pedigreed 
dog or blooded bull. 


13. Inan action based on breach of warranty, 
it is of course necessary to show not only the 
existence of the warranty but the fact that the 
warranty was broken and that the breach of the 
warranty was the proximate cause of the loss 
sustained. In such an action an affirmative 
showing by the seller that the loss resulted from 
some action or event following his own delivery 
of the goods can operate as a defense. Equally, 
evidence indicating that the seller exercised care : 
in the manufacture, processing or selection of 
the goods is relevant to the issue of whether the 
warranty was in fact broken. Action by the buyer 
following an examination of the goods which 
ought to have indicated the defect complained 
of can be shown as matter bearing on whether 
the breach itself was the cause of the injury. 


Cross References: 


e Point 1: Section 2316. 

e  Point3: Sections 1—203 and 2-104. 
*  Point5: Section 2-315. 

* Point 11: Section 2-316. 


e Point 12: Sections 1-201, 1-205 and 2- 
316. 


Definitional Cross References: 


e “Agreement”. Section 1-201. 

e “Contract”. Section 1-201. 

e “Contract for sale". Section 2-106. 
e “Goods”. Section 2-105. 

e “Merchant”. Section 2-104. 

e “Seller”. Section 2-103. 
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§ 2-315. IMPLIED WARRANTY: FITNESS FOR PARTICULAR PURPOSE. 


Where the seller at the time of contracting has reason to know any particular purpose for which the 
goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish 
suitable goods, there is unless excluded or modified under the next section an implied warranty that 


the goods shall be fit for such purpose. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 
15(1), (4), (5), Uniform Sales Act. 


Changes: Rewritten. 
Purposes of Changes: 


1. Whether or not this warranty arises in any 
individual case is basically a question of fact to 
be determined by the circumstances of the 
contracting. Under this section the buyer need 
not bring home to the seller actual knowledge of 
the particular purpose for which the goods are 
intended or of his reliance on the seller's skill 
and judgment, if the circumstances are such that 
the seller has reason to realize the purpose 

intended or that the reliance exists. The buyer, 
of course, must actually be relying on the seller. 


2. A "particular purpose" differs from the 
ordinary purpose for which the goods are used 
in that it envisages a specific use by the buyer 
which is peculiar to the nature of his business 
whereas the ordinary purposes for which goods 
are used are those envisaged in the concept of 
merchantability and go to uses which are 
customarily made of the goods in question. For 
example, shoes are generally used for the purpose 
of walking upon ordinary ground, but a seller 
may know that a particular pair was selected to 
be used for climbing mountains. 


A contract may of course include both a 
warranty of merchantability and one of fitness 
for a particular purpose. 


The provisions of this Article on the 
cumulation and conflict of express and implied 
warranties must be considered on the question 
of inconsistency between or among warranties. 
In such a case any question of fact as to which 
warranty was intended by the parties to apply 


must be resolved in favor of the warranty of 
fitness for particular purpose as against all other 
warranties except where the buyer has taken upon 
himself the responsibility of furnishing the 
technical specifications. 


3. In connection with the warranty of fitness 
for a particular purpose the provisions of this 
Article on the allocation or division of risks are 
particularly applicable in any transaction in which 
the purpose for which the goods are to be used 
combines requirements both as to the quality of 
the goods themselves and compliance with 
certain laws or regulations. How the risks are 
divided is a question of fact to be determined, 
where not expressly contained in the agreement, 
from the circumstances of contracting, usage of 
trade, course of performance and the like, matters 
which may constitute the *otherwise agreement" 
of the parties by which they may divide the risk 
or burden. 


4. The absence from this section of the 
language used in the Uniform Sales Act in 
referring to the seller, ^whether he be the grower 
or manufacturer or not," is not intended to impose 
any requirement that the seller be a grower or 
manufacturer. Although normally the warranty 
will arise only where the seller is a merchant with 
the appropriate "skill or judgment," it can arise 
as to non-merchants where this is justified by 
the particular circumstances. 


5. The elimination of the “patent or other 
trade name" exception constitutes the major 
extension of the warranty of fitness which has 
been made by the cases and continued in this 
Article. Under the present section the existence 
of a patent or other trade name and the 
designation of the article by that name, or indeed 
in any other definite manner, is only one of the 
facts to be considered on the question of whether 
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the buyer actually relied on the seller, butitisnot Cross References: 
_ of itself decisive of the issue. If the buyer himself 


is insisting on a particular brand he is not relying e  Point2: Sections 2-314 and 2-317. 


on the seller's skill and judgment and so no © Point3 Section 2-303. 
warranty results. But the mere fact that the article 
purchased has a particular patent or trade name 
is not sufficient to indicate nonreliance if the 
article has been recommended by the seller as 
adequate for the buyer’s purposes. 


€ Point 6: Section 2-316. 
Definitional Cross References: 


e “Buyer”. Section 2-103. 


6. The specific reference forward in the e “Goods”. Section 2-105. 
present section to the following section on *  *Seller". Section 2-103. 
exclusion or modification of warranties is to call 
attention to the possibility of eliminating the 
warranty in any given case. However it must be 
noted that under the following section the 
warranty of fitness for a particular purpose must 
be excluded or modified by a conspicuous 


writing. 


(1) 


(2) 


(3) 


§ 2-316. EXCLUSION OR MODIFICATION OF WARRANTIES. 


Words or conduct relevant to the creation of an express warranty and words or conduct 
tending to negate or limit warranty shall be construed wherever reasonable as consistent 


with each other; but subject to the provisions of this Article on parol or extrinsic evidence 
(Section ? 212 negation or limitation is inoperative to the extent that such constuction 1: 
unreasonabl 


nabile. 


Subject to subsection (3), to exclude or modify the implied warranty of merchantability or 
any part of it the language must mention merchantability and in case of a writing must be 
conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must 
be by a writing and conspicuous. Language to exclude all implied warranties of fitness is 
sufficient if it states, for example, that “There are no warranties which extend beyond the 
description on the face hereof.” 


Notwithstanding subsection (2) 

(a) unless the circumstances indicate otherwise, all implied warranties are excluded by 
expressions like “as is", “with all faults" or other language which in common 
understanding calls the buyer's attention to the exclusion of warranties and makes 
plain that there is no implied warranty; and 


(b) when the buyer before entering into the contract has examined the goods or the sample 
or model as fully as he desired or has refused to examine the goods there is no implied 
warranty with regard to defects which an examination ought in the circumstances to 
have revealed to him; and 


(c) animplied warranty can also be excluded or modified by course of dealing or course of. 
performance or usage of trade. 
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(4) Remedies for breach of warranty can be limited in accordance with the provisions of this 
Article on liquidation or limitation of damages and on contractual modification of remedy 


(Sections 2-718 and 2-719). 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. See 
sections 15 and 71, Uniform Sales Act. 


Purposes: 


1. This section is designed principally to deal 
with those frequent clauses in sales contracts 
which seek to exclude “all warranties, express or 
implied." It seeks to protect a buyer from 
unexpected and unbargained language of 
disclaimer by denying effect to such language 
when inconsistent with language of express 
warranty and permitting the exclusion of implied 
warranties only by conspicuous language or 
other circumstances which protect the buyer from 
surprise. 


2. The seller is protected under this Article 
against false allegations of oral warranties by its 
provisions on parol and extrinsic evidence and 
against unauthorized representations by the 
customary “lack of authority" clauses. This 
Article treats the limitation or avoidance of 
consequential damages as a matter of limiting 
remedies for breach, separate from the matter of 
creation of liability under a warranty. If no 
warranty exists, there is of course no problem of 
limiting remedies for breach of warranty. Under 
subsection (4) the question of limitation of remedy 
is governed by the sections referred to rather 
than by this section. 


3. Disclaimer of the implied warranty of 
merchantability is permitted under subsection (2), 
but with the safeguard that such disclaimers must 
mention merchantability and in case of a writing 
must be conspicuous. 


4. Unlike the implied warranty of 
merchantability, implied warranties of fitness for 
a particular purpose may be excluded by general 
language, but only if it is in writing and 
conspicuous. 


5. Subsection (2) presupposes that the 
implied warranty in question exists unless 
excluded or modified. Whether or not language 
of disclaimer satisfies the requirements of this 
section, such language may be relevant under 
other sections to the question whether the 
warranty was ever in fact created. Thus, unless 
the provisions of this Article on parol and 
extrinsic evidence prevent, oral language of 
disclaimer may raise issues of fact as to whether 
reliance by the buyer occurred and whether the 
seller had “reason to know" under the section 
on implied warranty of fitness for a particular 


purpose. 


6. The exceptions to the general rule set forth 
in paragraphs (a), (b) and (c) of subsection (3) 
are common factual situations in which the 
circumstances surrounding the transaction are 
in themselves sufficient to call the buyer's 
attention to the fact that no implied warranties 
are made or that a certain implied warranty is 
being excluded. 


7. Paragraph (a) of subsection (3) deals with 
general terms such as “as is,” “as they stand,” 
*with all faults," and the like. Such terms in 
ordinary commercial usage are understood to 
mean that the buyer takes the entire risk as to the 
quality ofthe goods involved. The terms covered 
by paragraph (a) are in fact merely a 
particularization of paragraph (c) which provides 
for exclusion or modification of implied 
warranties by usage of trade. 


8. Under paragraph (b) of subsection (3) 
warranties may be excluded or modified by the 
circumstances where the buyer examines the 
goods or a sample or model of them before 
entering into the contract. “Examination” as used 
in this paragraph is not synonymous with 
inspection before acceptance or at any other time 
after the contract has been made. It goes rather 
to the nature of the responsibility assumed by 
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the seller at the time ofthe making ofthe contract. 
Of course if the buyer discovers the defect and 
uses the goods anyway, or if he unreasonably 
fails to examine the goods before he uses them, 
resulting injuries may be found to result from his 
own action rather than proximately from a breach 
of warranty. See Sections 2-314 and 2-715 and 
comments thereto. 


In order to bring the transaction within the 
scope of “refused to examine” in paragraph (b), 
it is not sufficient that the goods are available for 
inspection. There must in addition be a demand 
by the seller that the buyer examine the goods 
fully. The seller by the demand puts the buyer 
on notice that he is assuming the risk of defects 
which the examination ought to reveal. The 
language "refused to examine" in this paragraph 
is intended to make clear the necessity for such 
demand. 


Application of the doctrine of "caveat 
emptor” in all cases where the buyer examines 
the goods regardless of statements made by the 
seller is, however, rejected by this Article. Thus, 
if the offer of examination is accompanied by 
words as to their merchantability or specific 
attributes and the buyer indicates clearly that he 
is relying on those words rather than on his 
examination, they give rise to an “express” 
warranty. In such cases the question is one of 
fact as to whether a warranty of merchantability 
has been expressly incorporated in the 
agreement. Disclaimer of such an express 
warranty is governed by subsection (1) of the 
present section. 


The particular buyer's skill and the normal 
method of examining goods in the circumstances 
determine what defects are excluded by the 
examination. A failure to notice defects which 
are obvious cannot excuse the buyer. However, 
an examination under circumstances which do 
not permit chemical or other testing ofthe goods 
would not exclude defects which could be 
ascertained only by such testing. Nor can latent 
defects be excluded by a simple examination. A 
professional buyer examining a product in his 
field will be held to have assumed the risk as to 
all defects which a professional in the field ought 
to observe, while a nonprofessional buyer will 


be held to have assumed the risk only for such 
defects as a layman might be expected to observe. 


9. The situation in which the buyer gives 
precise and complete specifications to the seller 
is not explicitly covered in this section, but this 
is a frequent circumstance by which the implied 
warranties may be excluded. The warranty of 
fitness for a particular purpose would not 
normally arise since in such a situation there is 
usually no reliance on the seller by the buyer. 
The warranty of merchantability in such a 
transaction, however, must be considered in 
connection with the next section on the 
cumulation and conflict of warranties. Under 
paragraph (c) of that section in case of such an 
inconsistency the implied warranty of 
merchantability is displaced by the express 
warranty that the goods will comply with the 
specifications. Thus, where the buyer gives 
detailed specifications as to the goods, neither 
ofthe implied warranties as to quality will normally 
apply to the transaction unless consistent with 
the specifications. 


Cross References: 


e Point 2: Sections 2-202, 2-718 and 2- 
719. 
e Point 7: Sections 1-205 and 2-208. 


Definitional Cross References: 


* “Agreement”. Section 1-201. 

* “Buyer”. Section 2-103. 

e “Contract”. Section 1-201. 

e “Course of dealing". Section 1-205. 
e “Goods”. Section 2-105. 

e “Remedy”. Section 1-201. 

e “Seller”. Section 2-103. 

e “Usage oftrade". Section 1-205. 


[Changes Made in the 2003 Revision: 
Text reworded: 
(2) Subject to subsection (3), to exclude or 


modify the implied warranty of 
merchantability or any part of it in a ` 
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consumer contract the language must 
be in a record, be conspicuous, and 
state “The seller undertakes no 
responsibility for the quality of the 
goods except as otherwise provided in 
this contract,” and in any other contract 
the language must mention 
merchantability and in case of a record 
must be conspicuous. Subject to 
subsection (3), to exclude or modify the 
implied warranty of fitness, the 
exclusion must be in a record and be 
conspicuous. Language to exclude all 
implied warranties of fitness in a 


consumer contract must state “The 
seller assumes no responsibility that the 
goods will be fit for any particular 
purpose for which you may be buying 
these goods, except as otherwise 
provided in the contract,” and in any 
other contract the language is sufficient 
if it states, for example, that “There are 
no warranties that extend beyond the 
description on the face hereof.” 
Language that satisfies the 
requirements of this subsection for the 
exclusion or modification ofa warranty 
in a consumer contract also satisfies the 
requirements for any other contract.] 


§ 2-317. CUMULATION AND CONFLICT OF 
WARRANTIES EXPRESS OR IMPLIED. 


Warranties whether express or implied shall be construed as consistent with each other and as 
cumulative, but if such construction is unreasonable the intention of the parties shall determine 
which warranty is dominant. In ascertaining that intention the following rules apply: 


(a) Exactor technical specifications displace an inconsistent sample or model or general language 


of description. 


(b) A sample from an existing bulk displaces inconsistent general language of description. 


(c) Express warranties displace inconsistent implied warranties other than an implied warranty 


of fitness for a particular purpose. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: On 
cumulation of warranties see Sections 14, 15, and 
16, Uniform Sales Act. 


Changes: Completely rewritten into one section. 
Purposes of Changes: 


1. The present section rests on the basic 
policy of this Article that no warranty is created 
except by some conduct (either affirmative action 
or failure to disclose) on the part of the seller. 
Therefore, all warranties are made cumulative 
unless this construction of the contract is 
impossible or unreasonable. 


This Article thus follows the general policy 
of the Uniform Sales Act except that in case of 
the sale of an article by its patent or trade name 
the elimination of the warranty of fitness depends 
solely on whether the buyer has relied on the 
seller’s skill and judgment; the use of the patent 
or trade name is but one factor in making this 
determination. 


2. The rules of this section are designed to 
aid in determining the intention of the parties as 
to which of inconsistent warranties which have 
arisen from the circumstances of their transaction 
shall prevail. These rules of intention are to be 
applied only where factors making for an equitable 
estoppel of the seller do not exist and where he 
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has in perfect good faith made warranties which 
later turn out to be inconsistent. To the extent 
that the seller has led the buyer to believe that all 
ofthe warranties can be performed, he is estopped 
from setting up any essential inconsistency as a 
defense. 


3. The rules in subsections (a), (b) and (c) 
are designed to ascertain the intention of the 
parties by reference to the factor which probably 


be changed by evidence showing that the 
conditions which existed at the time of 
contracting make the construction called for by 
the section inconsistent or unreasonable. 
Cross Reference: 


e Point 1: Section 2-315. 


Definitional Cross Reference: 


claimed the attention of the parties.in the first 


instance. These rules are not absolute but may e “Party”. Section 1-201. 


§ 2-318. THIRD PARTY BENEFICIARIES OF WARRANTIES 
EXPRESS OR IMPLIED. 


Note: /f this Act is introduced in the Congress of the United States this section should be omitted. 
(States to select one alternative.) 


Alternative A 


A seller's warranty whether express or implied extends to any natural person who is in the family or 
household of his buyer or who is a guest in his home if it is reasonable to expect that such person 
may use, consume or be affected by the goods and who is injured in person by breach of the 
warranty. A seller may not exclude or limit the operation of this section. 


Alternative B 


A seller's warranty whether express or implied extends to any natural person who may reasonably be 
expected to use, consume or be affected by the goods and who is injured in person by breach of the 
warranty. A seller may not exclude or limit the operation of this section. 


Alternative C 


A seller's warranty whether express or implied extends to any person who may reasonably be expected 
to use. consume or be affected by the goods and who is injured by breach of the warranty. A seller 
may not exclude or limit the operation of this section with respect to injury to the person of an 
individual to whom the warranty extends. 


As amended in 1966. 
OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. disclaiming a warranty which might otherwise 
arise in connection with the sale provided such 
exclusion or modification is permitted by Section 
2-316. Nor does that sentence preclude the seller 
from limiting the remedies of his own buyer and. 


of any beneficiaries, in any manner provided in 


Purposes: 


|. The last sentence of this section does not 
mean that a seller is precluded from excluding or 
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Sections 2-718 or 2-719. To the extent that the 
contract of sale contains provisions under which 
warranties are excluded or modified, or remedies 
for breach are limited, such provisions are equally 
operative against beneficiaries of warranties 
under this section. What this last sentence 
forbids is exclusion of liability by the seller to the 
persons to whom the warranties which he has 
made to his buyer would extend under this 
section. 


2. The purpose of this section is to give 
certain beneficiaries the benefit of the same 
warranty which the buyer received in the contract 
of sale, thereby freeing any such beneficiaries 
from any technical rules as to “privity.” It seeks 
to accomplish this purpose without any 
derogation of any right or remedy resting on 
negligence. It rests primarily upon the merchant- 
seller's warranty under this Article that the goods 
sold are merchantable and fit for the ordinary 
purposes for which such goods are used rather 
than the warranty of fitness for a particular 
purpose. Implicit in the section is that any 
beneficiary of a warranty may bring a direct action 
for breach of warranty against the seller whose 
warranty extends to him [As amended in 1966]. 


3. The first alternative expressly includes as 
beneficiaries within its provisions the family, 
household and guests of the purchaser. Beyond 
this, the section in this form is neutral and is not 
intended to enlarge or restrict the developing case 
law on whether the seller's warranties, given to 
his buyer who resells, extend to other persons in 
the distributive chain. . 


The second alternative is designed for states 
where the case law has already developed further 
and for those that desire to expand the class of 
beneficiaries. The third alternative goes further, 
following the trend of modern decisions as 
indicated by Restatement of Torts 2d § 402A 
(Tentative Draft No. 10, 1965) in extending the 
rule beyond injuries to the person [As amended 
in 1966]. 


Cross References: 


e Point 1: Sections 2-316, 2-718 and 2- 
719. 
e  Point2: Section 2-314. 


Definitional Cross References: 


* “Buyer”. Section 2-103. 
e “Goods”. Section 2-105. 
e “Seller”. Section 2-103. 


[Changes Made in 2003 Revision: 
Text Reworded: 
(1) In this section: 


(a) “Immediate buyer" means a buyer 
that enters into a contract with the 
seller. 


(b "Remote purchaser" means a 
person that buys or leases goods 
from an immediate buyer or other 
person in the normal chain of 
distribution. 


Alternative A to subsection (2) 


(2) A seller's warranty to an immediate 
buyer, whether express or implied, a 
seller's remedial promise to an immediate 
buyer, or a seller's obligation to a remote 
purchaser under Section 2-313A or 2- 
313B extends to any individual who is 
in the family or household of the 
immediate buyer or the remote 
purchaser or who is a guest in the home 
of either if it is reasonable to expect that 
the person may use, consume, or be 
affected by the goods and who is 
injured in person by breach of the 
warranty, remedial promise, or 
obligation. A seller may not exclude or 
limit the operation of this section. 


Alternative B to subsection (2) 


(2) A seller's warranty to an immediate 
buyer, whether express or implied, a 
seller's remedial promise to an immediate 
buyer, or a seller's obligation to a remote 
purchaser under Section 2-313A or 2- 
313B extends to any individual who may 
reasonably be expected to use, consume, 
or be affected by the goods and who is 
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injured in person by breach of the purchaser under Section 2-313A or 2- 
warranty, remedial promise, or 313B extends to any person that may 
obligation. A seller may not exclude or reasonably be expected to use, consume, 
limit the operation of this section. or be affected by the goods and that is 
injured by breach of the warranty, 
Alternative C to subsection (2) remedial promise, or obligation. A seller 
: may not exclude or limit the operation 
(2) A seller's warranty to an immediate of this section with respect to injury to 
buyer, whether express or implied, a the person of an individual to whom the 
seller's remedial promise to an immediate warranty, remedial promise, or 

buyer, or a seller's obligation to a remote obligation extends.] 

§ 2-319. F.O.B. AND F.A.S. TERMS. 

(1) Unless otherwise agreed the term F.O.B. (which means “free on board") at a named place, 


Q) 


3) 


(4) 


even though used only in connection with the stated price, is a delivery term under which 


(a) when the term is F.O.B. the place of shipment, the seller must at that place ship the 
goods in the manner provided in this Article (Section 2-504) and bear the expense and 
risk of putting them into the possession of the carrier; or 


(b) when the term is F.O.B. the place of destination, the seller must at his own expense and 
risk transport the goods to that place and there tender delivery of them in the manner 
provided in this Article (Section 2-503); 


(c) when under either (a) or (b) the term is also F.O.B. vessel, car or other vehicle, the seller 
must in addition at his own expense and risk load the goods on board. If the term is 
F.O.B. vessel the buyer must name the vessel and in an appropriate case the seller must 
comply with the provisions ofthis Article on the form of bill of lading (Section 2-323). 


Unless otherwise agreed the term F.A.S. vessel (which means “free alongside") at a named 
port, even though used only in connection with the stated price, is a delivery term under 
which the seller must 


(a) athis own expense and risk deliver the goods alongside the vessel in the manner usual 
in that port or on a dock designated and provided by the buyer; and 


(b) obtain and tender a receipt for the goods in exchange for which the carrier is under a 
duty to issue a bill of lading. 


Unless otherwise agreed in any case falling within subsection (1)(a) or (c) or subsection (2) 
the buyer must seasonably give any needed instructions for making delivery, including 
when the term is F.A.S. or F.O.B. the loading berth ofthe vessel and in an appropriate case 
its name and sailing date. The seller may treat the failure of needed instructions as a failure 
of cooperation under this Article (Section 2-311). He may also at his option move the 
goods in any reasonable manner preparatory to delivery or shipment. 


Under the term F.O.B. vessel or F.A.S. unless otherwise agreed the buyer must make payment 


against tender of the required documents and the seller may not tender nor the buyer | 
demand delivery of the goods in substitution for the documents. 
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OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purposes: 


1. This section is intended to negate the 
uncommercial line of decision which treats an 
“F.O.B.” term as “merely a price term.” The 
distinctions taken in subsection (1) handle most 
of the issues which have on occasion led to the 
unfortunate judicial language just referred to. 
Other matters which have led to sound results 
being based on unhappy language in regard to 
F.O.B. clauses are dealt with in this Act by Section 
2—311(2) (seller's option re arrangements relating 
to shipment) and Sections 2-614 and 615 
(substituted performance and seller's excuse). 


2. Subsection (1)(c) not only specifies the 
duties of a seller who engages to deliver “F.O.B. 
vessel," or the like, but ought to make clear that 
no agreement is soundly drawn when it looks to 
reshipment from San Francisco or New York, but 
speaks merely of “F.O.B.” the place. 


3. The buyer's obligations stated in 
subsection (1)(c) and subsection (3) are, as shown 
in the text, obligations of cooperation. The last 
sentence of subsection (3) expressly, though 
perhaps unnecessarily, authorizes the seller, 
pending instructions, to go ahead with such 
preparatory moves as shipment from the interior 
to the named point of delivery. The sentence 
presupposes the usual case in which instructions 
*fail"; a prior repudiation by the buyer, giving 
notice that breach was intended, would remove 


the reason for the sentence, and would normally 
bring into play, instead, the second sentence of 
Section 2-704, which duly calls for lessening 
damages. 


4. The treatment of “F.O.B. vessel" in 
conjunction with F.A.S. fits, in regard to the need 
for payment against documents, with standard 
practice and case-law; but “F.O.B. vessel” is a 
term which by its very language makes express 
the need for an “on board" document. In this 
respect, that term is stricter than the ordinary 
overseas “shipment” contract (C.LF., etc., Section 
2-320). 


Cross References: 


e Sections 2—311(3), 2-323, 2-503 and 2- 
504. 


Definitional Cross References: 


e “Agreed”. Section 1-201. 

e “Bill oflading”. Section 1-201. 
e “Buyer”. Section 2-103. 

e “Goods”. Section 2-105. 

e  *Seasonably". Section 1—204. 
e “Seller”. Section 2-103. 

e “Term”. Section 1—201. 


[Changes Made in 2003 Revision: 


Repealed.] 


§ 2-320. C.I.F. AND C. & F. TERMS. 


(1) The term C.I.F. means that the price includes in a lump sum the cost of the goods and the 
insurance and freight to the named destination. The term C. & F. or C.F. means that the price 
so includes cost and freight to the named destination. 


(2) Unless otherwise agreed and even though used only in connection with the stated price 
and destination, the term C.I.F. destination or its equivalent requires the seller at his own 


expense and risk to 
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(a) 


(b) 


(c) 


(d) 


(e) 


put the goods into the possession of a carrier at the port for shipment and obtain a 
negotiable bill or bills of lading covering the entire transportation to the named 
destination; and 2 


load the goods and obtain a receipt from the carrier (which may be contained in the bill 
of lading) showing that the freight has been paid or provided for; and 


obtain a policy or certificate of insurance, including any war risk insurance, of a kind 
and on terms then current at the port of shipment in the usual amount, in the currency 
of the contract, shown to cover the same goods covered by the bill of lading and 
providing for payment of loss to the order of the buyer or for the account of whom it 
may concern; but the seller may add to the price the amount of the premium for any 
such war risk insurance; and 


prepare an invoice of the goods and procure any other documents required to effect 
shipment or to comply with the contract; and 


forward and tender with commercial promptness all the documents in due form and with 


any indorsement necessary to perfect the buyer's rights. 


(3) 


Unless otherwise agreed the term C. & F. or its equivalent has the same effect and imposes 


upon the seller the same obligations and risks as a C.I.F. term except the obligation as to 


insurance. 


(4) 


Under the term C.I.F. or C. & F. unless otherwise agreed the buyer must make payment 


against tender of the required documents and the seller may not tender nor the buyer 
demand delivery of the goods in substitution for the documents. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provisions: None. 
Purposes: To make it clear that: 


1. The C.I.F. contract is not a destination but 
a shipment contract with risk of subsequent loss 
or damage to the goods passing to the buyer 
upon shipment if the seller has properly 
performed all his obligations with respect to the 
goods. Delivery to the carrier is delivery to the 
buyer for purposes of risk and “title”. Delivery 
of possession of the goods is accomplished by 
delivery of the bill of lading, and upon tender of 
the required documents the buyer must pay the 
agreed price without awaiting the arrival of the 
goods and if they have been lost or damaged 
after proper shipment he must seek his remedy 
against the carrier or insurer. The buyer has no 
right of inspection prior to payment or acceptance 
of the documents. 


2. The seller's obligations remain the same 
even though the C.I.F. term is “used only in 
connection with the stated price and destination". 


3. The insurance stipulated by the C.I.F. term 
is for the buyer's benefit, to protect him against 
the risk of loss or damage to the goods in transit. 
A clause in a C.I.F. contract “insurance—for the 
account of sellers" should be viewed in its 
ordinary mercantile meaning that the sellers must 
pay for the insurance and not that it is intended 
to run to the seller's benefit. 


4. A bill of lading covering the entire 
transportation from the port of shipment is 
explicitly required but the provision on this point 
must be read in the light of its reason to assure 
the buyer of as full protection as the conditions 
of shipment reasonably permit, remembering 
always that this type of contract is designed to 
move the goods in the channels commercially 
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available. To enable the buyer to deal with the 
goods while they are afloat the bill of lading must 
be one that covers only the quantity of goods 
called for by the contract. The buyer is not 
required to accept his part of the goods without 
a bill of lading because the latter covers a larger 
quantity, nor is he required to accept a bill of 
lading for the whole quantity under a stipulation 
to hold the excess for the owner. Although the 
buyer is not compelled to accept either goods or 
documents under such circumstances he may of 
course claim his rights in any goods which have 
been identified to his contract. 


5. The seller is given the option of paying or 
providing for the payment of freight. He has no 
option to ship “freight collect" unless the 
agreement so provides. The rule of the common 
law that the buyer need not pay the freight if the 
goods do not arrive is preserved. 


Unless the shipment has been sent “freight 
collect" the buyer is entitled to receive 
documentary evidence that he is not obligated 
to pay the freight; the seller is therefore required 
to obtain a receipt "showing that the freight has 
been paid or provided for.” The usual notation 
in the appropriate space on the bill of lading that 
the freight has been prepaid is a sufficient receipt, 
as at common law. The phrase “provided for" is 
intended to cover the frequent situation in which 
the carrier extends credit to a shipper for the 
freight on successive shipments and receives 
periodical payments of the accrued freight 
charges from him. 


6. The requirement that unless otherwise 
agreed the seller must procure insurance “of a 
kind and on terms then current at the port for 
shipment in the usual amount, in the currency of 
the contract, sufficiently shown to cover the same 
goods covered by the bill of lading", applies to 
both marine and war risk insurance. As applied 
to marine insurance, it means such insurance as 
is usual or customary at the port for shipment 
with reference to the particular kind of goods 
involved, the character and equipment of the 
vessel, the route of the voyage, the port of 
destination and any other considerations that 
affect the risk. It is the substantial equivalent of 


the ordinary insurance in the particular trade and 
on the particular voyage and is subject to agreed 
specifications oftype or extent of coverage. The 
language does not mean that the insurance must 
be adequate to cover all risks to which the goods 
may be subject in transit. There are some types 
of loss or damage that are not covered by the 
usual marine insurance and are excepted in bills 
of lading or in applicable statutes from the causes 
of loss or damage for which the carrier or the 
vessel is liable. Such risks must be borne by the 
buyer under this Article. 


Insurance secured in compliance with a C.I.F. 
term must cover the entire transportation of the 
goods to the named destination. 


7. An additional obligation is imposed upon 
the seller in requiring him to procure customary 
war risk insurance at the buyer's expense. This 
changes the common law on the point. The seller 
is not required to assume the risk of including in 
the C.LF. price the cost of such insurance, since 
it often fluctuates rapidly, but is required to treat 
it simply as a necessary for the buyer's account. 
What war risk insurance is "current" or usual 
turns on the standard forms of policy or rider in 
common use. 


8. The C.I.F. contract calls for insurance 
covering the value of the goods at the time and 
place of shipment and does not include any 
increase in market value during transit or any 
anticipated profit to the buyer on a sale by him. 


The contract contemplates that before the 
goods arrive at their destination they may be sold 
again and again on C.I.F. terms and that the 
original policy of insurance and bill of lading will 
run with the interest in the goods by being 
transferred to each successive buyer. A buyer 
who becomes the seller in such an intermediate 
contract for sale does not thereby, if his sub- 
buyer knows the circumstances, undertake to 
insure the goods again at an increased price fixed 
in the new contract or to cover the increase in 
price by additional insurance, and his buyer may 
not reject the documents on the ground that the 
original policy does not cover such higher price. 
If such a sub-buyer desires additional insurance 
he must procure it for himself. 
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Where the seller exercises an option to ship 
"freight collect" and to credit the buyer with the 
freight against the C.I.F. price, the insurance need 
not cover the freight since the freight is not at 
the buyer's risk. On the other hand, where the 
seller prepays the freight upon shipping under a 
bill of lading requiring prepayment and providing 
that the freight shall be deemed earned and shall 
be retained by the carrier “ship and/or cargo lost 
or not lost,” or using words of similar import, he 
must procure insurance that will cover the freight, 
because notwithstanding that the goods are lost 
in transit the buyer is bound to pay the freight as 
part of the C.LF. price and will be unable to recover 
it back from the carrier. 


9. Insurance “for the account of whom it may 
concern" is usual and sufficient. However, for a 
valid tender the policy of insurance must be one 
which can be disposed of together with the bill 
of lading and so must be "sufficiently shown to 
cover the same goods covered by the bill of 
lading". It must cover separately the quantity of 
goods called for by the buyer's contract and not 
merely insure his goods as part of a larger 
quantity in which others are interested, a case 
provided for in American mercantile practice by 
the use of negotiable certificates of insurance 
which are expressly authorized by this section. 
By usage these certificates are treated as the 
equivalent of separate policies and are good 
tender under C.I.F. contracts. The term “certificate 
of insurance", however, does not of itself include 
certificates or “cover notes" issued by the 
insurance broker and stating that the goods are 
covered by a policy. Their sufficiency as 
substitutes for policies will depend upon proof 
ofan established usage or course of dealing. The 
present section rejects the English rule that not 
only brokers’ certificates and “cover notes" but 
also certain forms of American insurance 
certificates are not the equivalent of policies and 
are not good tender under a C.I.F. contract. 


The seller's failure to tender a proper 
insurance document is waived if the buyer 
refuses to make payment on other and untenable 
grounds at a time when proper insurance could 
have been obtained and tendered by the seller if 
timely objection had been made. Even a failure 
to insure on shipment may be cured by 


seasonable tender of a policy retroactive in effect; 
e.g., one insuring the goods “lost or not lost.” 
The provisions ofthis Article on cure of improper 
tender and on waiver of buyer's objections by 
silence are applicable to insurance tenders under 
a C.LF. term. Where there is no waiver by the 
buyer as described above, however, the fact that 
the goods arrive safely does not cure the seller's 
breach of his obligations to insure them and 
tender to the buyer a proper insurance document. 


10. The seller's invoice ofthe goods shipped 
under a C.I.F. contract is regarded as a usual and 
necessary document upon which reliance may 
properly be placed. It is the document which 
evidences points of description, quality and the 
like which do not readily appear in other 
documents. This Article rejects those statements 
to the effect that the invoice is a usual but not a 
necessary document under a C.I.F. term. 


11. The buyer needs all of the documents 
required under a C.I.F. contract, in due form and 
with necessary endorsements, so that before the 
goods arrive he may deal with them by 
negotiating the documents or may obtain prompt 
possession of the goods after their arrival. If the 
goods are lost or damaged in transit the 
documents are necessary to enable him promptly 
to assert his remedy against the carrier or insurer. 
The seller is therefore obligated to do what is 
mercantilely reasonable in the circumstances and 
should make every reasonable exertion to send 
forward the documents as soon as possible after 
the shipment. The requirement that the 
documents be forwarded with “commercial 
promptness” expresses a more urgent need for 
action than that suggested by the phrase 
“reasonable time". 


12. Under a C.I.F. contract the buyer, as 
under the common law, must pay the price upon 
tender of the required documents without first 
inspecting the goods, but his payment in these 
circumstances does not constitute an acceptance 
of the goods nor does it impair his right of 
subsequent inspection or his options and 
remedies in the case of improper delivery. All 
remedies and rights for the seller's breach are 
reserved to him. The buyer must pay before 
inspection and assert his remedy against the seller 
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afterward unless the nonconformity of the goods 
amounts to a real failure of consideration, since 
the purpose of choosing this form of contract is 
to give the seller protection against the buyer's 
unjustifiable rejection of the goods at a distant 
port of destination which would necessitate 
taking possession of the goods and suing the 
buyer there. 


13. A valid C.I.F. contract may be made which 
requires part of the transportation to be made on 
land and part on the sea, as where the goods are 
to be brought by rail from an inland point to a 
seaport and thence transported by vessel to the 
named destination under a “through” or 
combination bill of lading issued by the railroad 
company. In such a case shipment by rail from 
the inland point within the contract period is a 
timely shipment notwithstanding that the loading 
of the goods on the vessel is delayed by causes 
beyond the seller's control. 


14. Although subsection (2) stating the legal 
effects of the C.I.F. term is an “unless otherwise 
agreed" provision, the express language used in 
an agreement is frequently a precautionary, fuller 
statement of the normal C.I.F. terms and hence 
not intended as a departure or variation from them. 
Moreover, the dominant outlines of the C.I.F. term 
are so well understood commercially that any 
variation should, whenever reasonably possible, 
be read as falling within those dominant outlines 
rather than as destroying the whole meaning of a 
term which essentially indicates a contract for 
proper shipment rather than one for delivery at 
destination. Particularly careful consideration is 
necessary before a printed form or clause is 
construed to mean agreement otherwise and 
where a C.I.F. contract is prepared on a printed 
form designed for some other type of contract, 
the C.I.F. terms must prevail over printed clauses 
repugnant to them. 


15. Under subsection (4) the fact that the 
seller knows at the time of the tender of the 
documents that the goods have been lost in 
transit does not affect his rights if he has 
performed his contractual obligations. Similarly, 
the seller cannot perform under a C.I.F. term by 
purchasing and tendering landed goods. 


16. Under the C. & F. term, as under the C.I.F. 
term, title and risk of loss are intended to pass to 
the buyer on shipment. A stipulation in a C. & F. 
contract that the seller shall effect insurance on 
the goods and charge the buyer with the premium 
(in effect that he shall act as the buyer's agent 
for that purpose) is entirely in keeping with the 
pattern. On the other hand, it often happens that 
the buyer is in a more advantageous position 
than the seller to effect insurance on the goods 
or that he has in force an “open” or “floating” 
policy covering all shipments made by him or to 
him, in either of which events the C. & F. term is 
adequate without mention of insurance. 


17. It is to be remembered that in a French 
contract the term “C.A.F.” does not mean “Cost 
and Freight" but has exactly the same meaning 
as the term “C.I.F.” since it is merely the French 
equivalent of that term. The “A” does not stand 
for “and” but for “assurance” which means 
insurance. 


Cross References: 


e Point 4: Section 2-323. 

* Point 6: Section 2—509(1)(a). 

* Point 9: Sections 2-508 and 2-605(1)(a). 

* Point 12: Sections 2-321(3), 2-512 and 
2—513(3) and Article 5. 


Definitional Cross References: 


e “Bill oflading”. Section 1-201. 
e “Buyer”. Section 2-103. 

e “Contract”. Section 1-201. 

e “Goods”. Section 2-105. 

e “Rights”. Section 1-201. 

e “Seller”. Section 2-103. 

* “Term”. Section 1-201. 


[Changes Made in 2003 Revision: 


Repealed.] 
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§ 2-321. C.I.F. OR C. & F: “NET LANDED WEIGHTS”; “PAYMENT ON 
ARRIVAL”; WARRANTY OF CONDITION ON ARRIVAL. 


Under a contract containing a term C.I.F. or C. & F. 


(1) Where the price is based on or is to be adjusted according to “net landed weights", “delivered 
weights", "out turn" quantity or quality or the like, unless otherwise agreed the seller must reasonably 
estimate the price. The payment due on tender of the documents called for by the contract is the 
amount so estimated, but after final adjustment of the price a settlement must be made with commercial 


promptness. 


(2) An agreement described in subsection (1) or any warranty of quality or condition of the goods 
on arrival places upon the seller the risk of ordinary deterioration, shrinkage and the like in 
transportation but has no effect on the place or time of identification to the contract for sale or 
delivery or on the passing of the risk of loss. 


(3) Unless otherwise agreed where the contract provides for payment on or after arrival of the 


goods the seller must before payment allow such preliminary inspection as is feasible; but if the 
goods are lost delivery of the documents and payment are due when the goods should have arrived. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. for payment on or after arrival is not to be 
construed as such a condition precedent to 
Purposes: payment that if the goods are lost in transit the 


buyer need never pay and the seller must bear 
This section deals with two variations ofthe the loss. 
C.I.F. contract which have evolved in mercantile 
practice but are entirely consistent with the basic Cross Reference: 
C.I.F. pattern. Subsections (1) and (2), which 
provide for a shift to the seller of the risk of e Section 2-324. 
quality and weight deterioration during shipment, 
are designed to conform the law to the best  pefinitional Cross References: 
mercantile practice and usage without changing 
the legal consequences of the C.I.F. or C. & F. : 
term as to the passing of marine risks to the buyer 
at the point of shipment. Subsection (3) provides 


"Agreement". Section 1—201. 
e “Contract”. Section 1-201. 


that where under the contract documents are to * "Delivery". Section 1—201. 
be presented for payment after arrival of the * “Goods”. Section 2-105. 
goods, this amounts merely to a postponement e “Seller”. Section 2-103. 
of the payment under the C.I.F. contract and is : 


M À “Term”. Section 1-201. 
not to be confused with the “no arrival, no sale" 


contract. If the goods are lost, delivery of the 
documents and payment against them are due 
when the goods should have arrived. The clause Repealed.] 


[Changes Made in 2003 Revision: 
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§ 2-322. DELIVERY “EX-SHIP”. 


(1) Unless otherwise agreed a term for delivery of goods “ex-ship” (which means from the 
carrying vessel) or in equivalent language is not restricted to a particular ship and requires 
delivery from a ship which has reached a place at the named port of destination where 
goods of the kind are usually discharged. 


Q) 
(a) 


Under such a term unless otherwise agreed 


the seller must discharge all liens arising out of the carriage and furnish the buyer with 


a direction which puts the carrier under a duty to deliver the goods; and 


(b) 


otherwise properly unloaded. 
OFFICIAL 
Prior Uniform Statutory Provision: None. 
Purposes: 


1. The delivery term, “ex-ship”, as between 
seller and buyer, is the reverse of the f.a.s. term 
covered. 


2. Delivery need not be made from any 
particular vessel under a clause calling for delivery 
“ex-ship”, even though a vessel on which 
shipment is to be made originally is named in the 
contract, unless the agreement by appropriate 
language, restricts the clause to delivery from a 
named vessel. 


3. The appropriate place and manner of 
unloading at the port of destination depend upon 
the nature of the goods and the facilities and 
usages of the port. 


4. A contract fixing a price “ex-ship” with 
payment “cash against documents” calls only 
for such documents as are appropriate to the 


the risk of loss does not pass to the buyer until the goods leave the ship’s tackle or are 


COMMENT 


contract. Tender of a delivery order and of a 
receipt for the freight after the arrival of the 
carrying vessel is adequate. The seller is not 
required to tender a bill of lading as a document 
of title nor is he required to insure the goods for 
the buyer’s benefit, as the goods are not at the 
buyer’s risk during the voyage. 


Cross Reference: 
e Point 1: Section 2-319(2). 
Definitional Cross References: 


e “Buyer”. Section 2-103. 
e “Goods”. Section 2-105. 
e “Seller”. Section 2-103. 
e “Term”. Section 1-201. 


[Changes Made in 2003 Revision: 


Repealed.] 


§ 2-323. FORM OF BILL OF LADING REQUIRED IN OVERSEAS 


SHIPMENT; 


“OVERSEAS”. 


(1) Where the contract contemplates overseas shipment and contains a term C.I.F. or C. & F. or 
F.O.B. vessel, the seller unless otherwise agreed must obtain a negotiable bill of lading 
stating that the goods have been loaded in board or, in the case of a term C.1.F. or C. & F., 


received for shipment. 
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(2) Where in a case within subsection (1) a bill of lading has been issued in a set of parts, unless 
otherwise agreed if the documents are not to be sent from abroad the buyer may demand 
tender of the full set; otherwise only one part of the bill of lading need be tendered. Even 
if the agreement expressly requires a full set 


(a) due tender ofa single part is acceptable within the provisions of this Article on cure of 
improper delivery (subsection (1) of Section 2-508); and 


(b) even though the full set is demanded, if the documents are sent from abroad the person 
tendering an incomplete set may nevertheless require payment upon furnishing an 
indemnity which the buyer in good faith deems adequate. 


(3) A shipment by water or by air or a contract contemplating such shipment is “overseas” 
insofar as by usage of trade or agreement it is subject to the commercial, financing or 
shipping practices characteristic of international deep water commerce. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purposes: 


1. Subsection (1) follows the “American” rule 
that a regular bill of lading indicating delivery of 
the goods at the dock for shipment is sufficient, 
except under a term “F.O.B. vessel.” See Section 
2-319 and comment thereto. 


2. Subsection (2) deals with the problem of 
bills of lading covering deep water shipments, 
issued not as a single bill of lading but in a set of 
parts, each part referring to the other parts and 
the entire set constituting in commercial practice 
and at law a single bill of lading. Commercial 
practice in international commerce is to accept 
and pay against presentation of the first part of a 
set if the part is sent from overseas even though 
the contract of the buyer requires presentation 
of a full set of bills of lading provided adequate 
indemnity for the missing parts is forthcoming. 


This subsection codifies that practice as 
between buyer and seller. Article 5 (Section 5— 
113) authorizes banks presenting drafts under 
letters of credit to give indemnities against the 
missing parts, and this subsection means that 
the buyer must accept and act on such 


indemnities if he in good faith deems them 
adequate. But neither this subsection nor Article 
5 decides whether a bank which has issued a 
letter of credit is similarly bound. The issuing 
bank's obligation under a letter of credit is 
independent and depends on its own terms. See 
Article 5. 


Cross References: 
e Sections 2-508(2), 5-113. 
Definitional Cross References: 


*  "Billoflading". Section 1—201. 

e “Buyer”. Section 2-103. 

e “Contract”. Section 1-201. 

* “Delivery”. Section 1-201. 

* "Financing agency". Section 2-104. 
e “Person”. Section 1-201. 

e “Seller”. Section 2-103. 

e “Send”. Section 1-201. 

* “Term”. Section 1-201. 


[Changes Made in 2003 Revision: 


Repealed.] 


610 


Part 3 — General Obligation and Construction of Conract 


82-324 


—————————————————ÓÀ———— ——À"ÁÀ—À^——— OMM INN 


§ 2-324. “NO ARRIVAL, NO SALE” TERM. 


[13 2 . . . 
Under a term “no arrival, no sale” or terms of like meaning, unless otherwise agreed, 


(a) the seller must properly ship conforming goods and if they arrive by any means he must 
tender them on arrival but he assumes no obligation that the goods will arrive unless he has 


caused the non-arrival; and 


(b) where without fault of the seller the goods are in part lost or have so deteriorated as no 
longer to conform to the contract or arrive after the contract time, the buyer may proceed as 
if there had been casualty to identified goods (Section 2—613). 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purposes: 


1. The “no arrival, no sale” term in a 
“destination” overseas contract leaves risk of 
loss on the seller but gives him an exemption 
from liability for non-delivery. Both the nature of 
the case and the duty of good faith require that 
the seller must not interfere with the arrival of the 
goods in any way. If the circumstances impose 
upon him the responsibility for making or 
arranging the shipment, he must have a shipment 
made despite the exemption clause. Further, the 
shipment made must be a conforming one, for 
the exemption under a “no arrival, no sale" term 
applies only to the hazards of transportation and 
the goods must be proper in all other respects. 


The reason of this section is that where the 
seller is reselling goods bought by him as shipped 
by another and this fact is known to the buyer, 
so that the seller is not under any obligation to 
make the shipment himself, the seller is entitled 
under the *no arrival, no sale" clause to 
exemption from payment of damages for non- 
delivery if the goods do not arrive or if the goods 
which actually arrive are non-conforming. This 
does not extend to sellers who arrange shipment 
by their own agents, in which case the clause is 
limited to casualty due to marine hazards. But 
sellers who make known that they are contracting 
only with respect to what will be delivered to 
them by parties over whom they assume no 
control are entitled to the full quantum of the 
exemption. 


2. The provisions of this Article on 
identification must be read together with the 
present section in order to bring the exemption 
into application. Until there is some designation 
of the goods in a particular shipment or on a 
particular ship as being those to which the 
contract refers there can be no application of an 
exemption for their non-arrival. 


3. The seller’s duty to tender the agreed or 
declared goods if they do arrive is not impaired 
because of their delay in arrival or by their arrival 
after transshipment. 


4. The phrase “to arrive" is often employed 
in the same sense as “no arrival, no sale” and 
may then be given the same effect. But a “to 
arrive" term, added to a C.I.F. or C. & F. contract, 
does not have the full meaning given by this 
section to “no arrival, no sale". Such a “to arrive" 
term is usually intended to operate only to the 
extent that the risks are not covered by the agreed 
insurance and the loss or casualty is due to such 
uncovered hazards. In some instances the “to 
arrive" term may be regarded as a time of payment 
term, or, in the case of the reselling seller 
discussed in point 1 above, as negating 
responsibility for conformity ofthe goods, if they 
arrive, to any description which was based on 
his good faith belief of the quality. Whether this 
is the intention of the parties is a question of fact 
based on all the circumstances surrounding the 
resale and in case of ambiguity the rules of 
Sections 2-316 and 2-317 apply to preclude 
dishonor. 


5. Paragraph (b) applies where goods arrive 
impaired by damage or partial loss during 
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transportation and makes the policy of this Article 
on casualty to identified goods applicable to such 
a situation. For the term cannot be regarded as 
intending to give the seller an unforeseen profit 
through casualty; it is intended only to protect 
him from loss due to causes beyond his control. 


Cross References: 


* Point 1: Section 1-203. 
e  Point2: Section 2—501(a) and (c). 
e Point 5: Section 2-613. 


UNIFORM COMMERCIAL CODE - ARTICLE 2 


Definitional Cross References: 


e “Buyer”. Section 2-103. 

e “Conforming”. Section 2-106. 
e “Contract”. Section 1-201. 

e s “Fault”. Section 1-201. 

e “Goods”. Section 2-105. 

* "Sale". Section 2-106. 

* “Seller”. Section 2-103. 

e “Term”. Section 1-201. 


[Changes Made in 2003 Revision: 


Repealed.] 


§ 2-325. “LETTER OF CREDIT" TERM; “CONFIRMED CREDIT”. 


(1) Failure of the buyer seasonably to furnish an agreed letter of credit is a breach of the 


contract for sale. 


(2) The delivery to seller of a proper letter of credit suspends the buyer's obligation to pay. If 
the letter of credit is dishonored, the seller may on seasonable notification to the buyer 


require payment directly from him. 


(3) Unless otherwise agreed the term “letter of credit" or ^banker's credit" in a contract for sale 
means an irrevocable credit issued by a financing agency of good repute and, where the 
shipment is overseas, of good international repute. The term “confirmed credit” means that 
the credit must also carry the direct obligation of such an agency which does business in 


the seller's financial market. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 


Purposes: To express the established commercial 
and banking understanding as to the meaning 
and effects of terms calling for “letters of credit” 
or “confirmed credit”: 


1. Subsection (2) follows the general policy 
of this Article and Article 3 (Section 3—802) on 
conditional payment, under which payment by 
check or other short-term instrument is not 
ordinarily final as between the parties if the 
recipient duly presents the instrument and honor 
is refused. Thus the furnishing of a letter of credit 
does not substitute the financing agency’s 
obligation for the buyer’s, but the seller must 


first give the buyer reasonable notice of his 
intention to demand direct payment from him. 


2. Subsection (2) requires that the credit be 
irrevocable and be a prime credit as determined 
by the standing of the issuer. It is not necessary, 
unless otherwise agreed, that the credit be a 
negotiation credit; the seller can finance himself 
by an assignment of the proceeds under Section 
5—116(2). 


3. The definition of “confirmed credit” is 
drawn on the supposition that the credit is issued 
by a bank which is not doing direct business in 
the seller’s financial market; there is no intention 
to require the obligation of two banks both local 
to the seller. 
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Cross References: Text Reworded: 


Sections 2-403,2-511(3)and3-802and If the parties agree that the primary method of 
Article 5. payment will be by letter of credit, the following 
rules apply: 


Definitional Cross References: 


(a) The buyer's obligation to pay is 
"Buyer". Section 2-103. suspended by seasonable delivery to 
the seller of a letter of credit issued or 
confirmed by a financing agency of 
good repute in which the issuer and any 


"Contract for sale". Section 2-106. 
“Draft”. Section 3-104. 


"Financing agency". Section 2-104. confirmer undertake to pay against 
“Notifies”. Section 1—201. presentation of documents that 
“Overseas”. Section 2-323. evidence delivery of the goods. 


WA. E peu (b) Failure of a party seasonably to furnish 
Seasonably". Section 1-204. a letter of credit as agreed is a breach of 
"Seller". Section 2-103. the contract for sale. 


“Term”. Section 1-201. 
(c) If the letter of credit is dishonored or 


[Changes Made in 2003 Revision: repudiated, the seller, on seasonable 
notification, may require payment 

Retitled: FAILURE TO PAY BY AGREED LETTER directly from the buyer.] 

OF CREDIT. 


§ 2-326. SALE ON APPROVAL AND SALE OR RETURN; CONSIGNMENT 


(1) 


(2) 


(3) 


SALES AND RIGHTS OF CREDITORS. 


Unless otherwise agreed, if delivered goods may be returned by the buyer even though 
they conform to the contract, the transaction is 


(a) a “sale on approval” if the goods are delivered primarily for use, and 
(b) a “sale or return” if the goods are delivered primarily for resale. 


Except as provided in subsection (3), goods held on approval are not subject to the claims 
of the buyer's creditors until acceptance; goods held on sale or return are subject to such 
claims while in the buyer's possession. 


Where goods are delivered to a person for sale and such person maintains a place of 
business at which he deals in goods of the kind involved, under a name other than the name 
of the person making delivery, then with respect to claims of creditors of the person 
conducting the business the goods are deemed to be on sale or return. The provisions of 
this subsection are applicable even though an agreement purports to reserve title to the 
person making delivery until payment or resale or uses such words as *on consignment" or 
“on memorandum". However, this subsection is not applicable if the person making delivery 


(a) complies with an applicable law providing for a consignor’s interest or the like to be 
evidenced by a sign, or 
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(b) establishes that the person conducting the business is generally known by his creditors 
to be substantially engaged in selling the goods of others, or 


(c) complies with the filing provisions of the Article on Secured Transactions (Article 9). 


(4) Any "or return" term of a contract for sale is to be treated as a separate contract for sale 
within the statute of frauds section of this Article (Section 2-201) and as contradicting the 
sale aspect of the contract within the provisions of this Article on parol or extrinsic evidence 


(Section 2-202). 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 
19(3), Uniform Sales Act. 


Changes: Completely rewritten in this and the 
succeeding section. 


Purposes of Changes: To make it clear that: 


1. A “sale on approval” or “sale or return” is 
distinct from other types of transactions with 
which they have frequently been confused. The 
type of “sale on approval,” “on trial" or “on 
satisfaction” dealt with involves a contract under 
which the seller undertakes a particular business 
risk to satisfy his prospective buyer with the 
appearance or performance of the goods in 
question. The goods are delivered to the 
proposed purchaser but they remain the property 
of the seller until the buyer accepts them. The 
price has already been agreed. The buyer’s 
willingness to receive and test the goods is the 
consideration for the seller’s engagement to 
deliver and sell. The type of “sale or return” 
involved herein is a sale to a merchant whose 
unwillingness to buy is overcome only by the 
seller’s engagement to take back the goods (or 
any commercial unit of goods) in lieu of payment 
if they fail to be resold. These two transactions 
are so strongly delineated in practice and in 
general understanding that every presumption 
runs against a delivery to a consumer being a 
“sale or return” and against a delivery to a 
merchant for resale being a “sale on approval.” 


The right to return the goods for failure to 
conform to the contract does not make the 
transaction a “sale on approval” or “sale or 
return” and has nothing to do with this and the 
following section. The present section is not 


concerned with remedies for breach of contract. 
It deals instead with a power given by the 
contract to turn back the goods even though 
they are wholly as warranted. 


This section nevertheless presupposes that 
a contract for sale is contemplated by the parties 
although that contract may be of the peculiar 
character here described. 


Where the buyer’s obligation as a buyer is 
conditioned not on his personal approval but on 
the article’s passing a described objective test, 
the risk of loss by casualty pending the test is 
properly the seller’s and proper return is at his 
expense. On the point of “satisfaction” as 
meaning “reasonable satisfaction” where an 
industrial machine is involved, this Article takes 
no position. 


2. Pursuant to the general policies of this 
Act which require good faith not only between 
the parties to the sales contract, but as against 
interested third parties, subsection (3) resolves 
all reasonable doubts as to the nature of the 
transaction in favor of the general creditors of 
the buyer. As against such creditors words such 
as "on consignment” or “on memorandum”, with 
or without words of reservation of title in the 
seller, are disregarded when the buyer has a place 
of business at which he deals in goods of the 
kind involved. A necessary exception is made 
where the buyer is known to be engaged primarily 
in selling the goods of others or is selling under 
a relevant sign law, or the seller complies with 
the filing provisions of Article 9 as if his interest 
were a security interest. However, there is no 
intent in this Section to narrow the protection 
afforded to third parties in any jurisdiction which 
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has a selling Factors Act. The purpose of the Cross References: 
exception is merely to limit the effect of the 

present subsection itself, in the absence of any e  Point2: Article 9. 
such Factors Act, to cases in which creditors of 
the buyer may reasonably be deemed to have 
been misled by the secret reservation. 


*  Point3: Sections 2-201 and 2-202. 


Definitional Cross References: 


3. Subsection (4) resolves a conflict in the 


cere ao e. cc EL) * L2 
pre-existing case law by recognition that an “or Between merchants”. Section 2-104. 


return” provision is so definitely at odds with * “Buyer”. Section 2-103. 
any ordinary contract for sale of goods that where e “Conform”. Section 2-106. 
written agreements are involved it must be e “Contract for sale". Section 2-106. 


contained in a written memorandum. The “or 
return" aspect of a sales contract must be treated 
as a separate contract under the Statute of Frauds 


e “Creditor”. Section 1-201. 
e “Goods”. Section 2-105. 


section and as contradicting the sale insofar as * “Sale”. Section 2-106. 
questions of parol or extrinsic evidence are e “Seller”. Section 2-103. 
concerned. 


[Changes Made in 2003 Revision: 


Sections 2 and 3 repealed.] 


§ 2-327. SPECIAL INCIDENTS OF SALE ON APPROVAL 
AND SALE OR RETURN. 


(1) Under a sale on approval unless otherwise agreed 


(a) although the goods are identified to the contract the risk of loss and the title do not 
pass to the buyer until acceptance; and 


(b) use of the goods consistent with the purpose of trial is not acceptance but failure 
seasonably to notify the seller of election to return the goods is acceptance, and if the 


goods conform to the contract acceptance of any part is acceptance of the whole; and 


(c) after due notification of election to return, the return is at the seller’s risk and expense 
but a merchant buyer must follow any reasonable instructions. 


(2) Under a sale or return unless otherwise agreed 


(a) the option to return extends to the whole or any commercial unit of the goods while in 
substantially their original condition, but must be exercised seasonably; and 


(b) the return is at the buyer's risk and expense. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section Changes: Completely rewritten in preceding and 
19(3), Uniform Sales Act. this section. 
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Purposes of Changes: To make it clear that: 
1. In the case of a sale on approval: 


If all of the goods involved conform to the 
contract, the buyer’s acceptance of part of the 
goods constitutes acceptance of the whole. 
Acceptance of part falls outside the normal intent 
of the parties in the “on approval” situation and 
the policy of this Article allowing partial 
acceptance of a defective delivery has no 
application here. A case where a buyer takes 
home two dresses to select one commonly 
involves two distinct contracts; if not, it is 
covered by the words “unless otherwise agreed”. 


2. In the case ofa sale or return, the return of 
any unsold unit merely because it is unsold is 
the normal intent of the “sale or return" provision, 
and therefore the right to return for this reason 
alone is independent of any other action under 
the contract which would turn on wholly different 
considerations. On the other hand, where the 
return of goods is for breach, including return of 
items resold by the buyer and returned by the 
ultimate purchasers because of defects, the return 
procedure is governed not by the present section 
but by the provisions on the effects and 
revocation of acceptance. 


3. In the case of a sale on approval the risk 
rests on the seller until acceptance of the goods 
by the buyer, while in a sale or return the risk 
remains throughout on the buyer. 


4. Notice of election to return given by the 
buyer in a sale on approval is sufficient to relieve 


him of any further liability. Actual return by the 
buyer to the seller is required in the case of a sale 
or return contract. What constitutes due “giving” 
of notice, as required in “on approval” sales, is 
governed by the provisions on good faith and 
notice. “Seasonable” is used here as defined in 
Section 1-204. Nevertheless, the provisions of 
both this Article and of the contract on this point 
must be read with commercial reason and with 
full attention to good faith. 


Cross References: 


* Point 1: Sections 2-501, 2-601 and 2- 
603. 

e Point 2: Sections 2-607 and 2-608. 

* Point 4: Sections 1-201 and 1-204. 


Definitional Cross References: 


e “Agreed”. Section 1-201. 

* “Buyer”. Section 2-103. 

* “Commercial unit". Section 2-105. 
e “Conform”. Section 2-106. 

e “Contract”. Section 1-201. 

e “Goods”. Section 2-105. 

e “Merchant”. Section 2-104. 

* “Notifies”. Section 1-201. 

e “Notification”. Section 1—201. 

e “Sale on approval". Section 2-326. 
e  "Saleorreturn". Section 2-326. 

e  "Seasonably". Section 1-204. 

e “Seller”. Section 2-103. 


8 2-328. SALE BY AUCTION. 


(D Ina sale by auction it goods are put up in lots each lot is the subject of a separate sale. 


(2) A sale by auction is complete when the auctioneer so announces by the fall of the hammer 
or in other customary manner. Where a bid is made while the hammer is falling in acceptance 
of a prior bid the auctioneer may in his discretion reopen the bidding or declare the goods 
sold under the bid on which the hammer was falling. 


(3) Such a sale is with reserve unless the goods are in explicit terms put up without reserve. In 
an auction with reserve the auctioneer may withdraw the goods at any time until he announces 
completion of the sale. In an auction without reserve, after the auctioneer calls for bids on 
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an article or lot, that article or lot cannot be withdrawn unless no bid is made within a 
reasonable time. In either case a bidder may retract his bid until the auctioneer's announcement 
of completion of the sale, but a bidder's retraction does not revive any previous bid. 


(4) If the auctioneer knowingly receives a bid on the seller's behalf or the seller makes or 
procures such a bid, and notice has not been given that liberty for such bidding is reserved, 
the buyer may at his option avoid the sale or take the goods at the price of the last good 
faith bid prior to the completion of the sale. This subsection shall not apply to any bid at a 


forced sale. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 21, 
Uniform Sales Act. 


Changes: Completely rewritten. 
Purposes of Changes: To make it clear that: 


1. The auctioneer may in his discretion either 
reopen the bidding or close the sale on the bid 
on which the hammer was falling when a bid is 
made at that moment. The recognition of a bid of 
this kind by the auctioneer in his discretion does 
not mean a closing in favor of such a bidder, but 
only that the bid has been accepted as a 
continuation of the bidding. If recognized, such 
a bid discharges the bid on which the hammer 
was falling when it was made. 


2. An auction “with reserve" is the normal 
procedure. The crucial point, however, for 
determining the nature of an auction is the 
*putting up" of the goods. This Article accepts 
the view that the goods may be withdrawn before 
they are actually "put up," regardless of whether 
the auction is advertised as one without reserve, 
without liability on the part of the auction 
announcer to persons who are present. This is 
subject to any peculiar facts which might bring 
the case within the “firm offer" principle of this 
Article, but an offer to persons generally would 
require unmistakable language in order to fall 
within that section. The prior announcement of 
the nature of the auction either as with reserve or 
without reserve will, however, enter as an “explicit 
term” in the “putting up” of the goods and 
conduct thereafter must be governed 
accordingly. The present section continues the 
prior rule permitting withdrawal of bids in 
auctions both with and without reserve; and the 


rule is made explicit that the retraction of a bid 
does not revive a prior bid. 


Cross Reference: 
*  Point2: Section 2-205. 
Definitional Cross References: 


e “Buyer”. Section 2-103. 

e “Good faith". Section 1-201. 
e “Goods”. Section 2-105. 

e ‘Lot’. Section 2-105. 

e “Notice”. Section 1-201. 

e “Sale”. Section 2-106. 

e “Seller”. Section 2-103. 


[Changes Made in 2003 Revision: 
Text of Section 3 reworded: 


A sale by auction is subject to the seller's right 
to withdraw the goods unless at the time the 
goods are put up or during the course of the 
auction it is announced in express terms that the 
right to withdraw the goods is not reserved. In 
an auction in which the right to withdraw the 
goods is reserved, the auctioneer may withdraw 
the goods at any time until completion of the 
sale is announced by the auctioneer. In an auction 
in which the right to withdraw the goods is not 
reserved, after the auctioneer calls for bids on an 
article or lot, the article or lot may not be 
withdrawn unless no bid is made within a 
reasonable time. In either case a bidder may 
retract a bid until the auctioneer's announcement 
of completion of the sale, but a bidder’s retraction 
does not revive any previous bid. 
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PART 4 


TITLE, CREDITORS AND GOOD FAITH PURCHASERS 


§ 2-401. PASSING OF TITLE; RESERVATION FOR SECURITY; 
LIMITED APPLICATION OF THIS SECTION. 


Each provision of this Article with regard to the rights, obligations and remedies of the seller, the 
buyer, purchasers or other third parties applies irrespective of title to the goods except where the 
provision refers to such title. Insofar as situations are not covered by the other provisions of this 
Article and matters concerning title become material the following rules apply: 


(1) Title to goods cannot pass under a contract for sale prior to their identification to the 
contract (Section 2—501), and unless otherwise explicitly agreed the buyer acquires by their 
identification a special property as limited by this Act. Any retention or reservation by the 
seller ofthe title (property) in goods shipped or delivered to the buyer is limited in effect to 
a reservation of a security interest. Subject to these provisions and to the provisions of the 
Article on Secured Transactions (Article 9), title to goods passes from the seller to the 
buyer in any manner and on any conditions explicitly agreed on by the parties. 


(2) Unless otherwise explicitly agreed title passes to the buyer at the time and place at which 
the seller completes his performance with reference to the physical delivery of the goods, 
despite any reservation of a security interest and even though a document of title is to be 
delivered at a different time or place; and in particular and despite any reservation of a 
security interest by the bill of lading 


(a) ifthe contract requires or authorizes the seller to send the goods to the buyer but does 
not require him to deliver them at destination, title passes to the buyer at the time and 
place of shipment; but 

(b) ifthe contract requires delivery at destination, title passes on tender there. 


(3) Unless otherwise explicitly agreed where delivery is to be made without moving the goods, 


(a) ifthe seller is to deliver a document of title, title passes at the time when and the place 
where he delivers such documents; or 


(b) ifthe goods are at the time of contracting already identified and no documents are to be 
delivered, title passes at the time and place of contracting. 


(4) A rejection or other refusal by the buyer to receive or retain the goods, whether or not 
justified, or a justified revocation of acceptance revests title to the goods in the seller. Such 
revesting occurs by operation of law and is not a “sale”. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: See 1. This Article deals with the issues between 
generally, Sections 17, 18, 19 and 20, UniformSales seller and buyer in terms of step by step 
Act. performance or non-performance under the 

i contract for sale and not in terms of whether or 
Purposes: To make it clear that: not “title” to the goods has passed. That the 
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rules of this section in no way alter the rights of 
either the buyer, seller or third parties declared 
elsewhere in the Article is made clear by the 
preamble of this section. This section, however, 
in no way intends to indicate which line of 
interpretation should be followed in cases where 
the applicability of *public" regulation depends 
upon a “sale” or upon location of “title” without 
further definition. The basic policy of this Article 
that known purpose and reason should govern 
interpretation cannot extend beyond the scope 
of its own provisions. It is therefore necessary 
to state what a “sale” is and when title passes 
under this Article in case the courts deem any 
public regulation to incorporate the defined term 
of the "private" law. 


2. "Future" goods cannot be the subject of 
a present sale. Before title can pass the goods 
must be identified in the manner set forth in 
Section 2-501. The parties, however, have full 
liberty to arrange by specific terms for the passing 
of title to goods which are existing. 


3. The "special property" of the buyer in 
goods identified to the contract is excluded from 
the definition of "security interest"; its incidents 
are defined in provisions of this Article such as 
those on the rights of the seller's creditors, on 
good faith purchase, on the buyer's right to goods 
on the seller's insolvency, and on the buyer's 
right to specific performance or replevin. 


4. The factual situations in subsections (2) 
and (3) upon which passage of title turn actually 
base the test upon the time when the seller has 
finally committed himself in regard to specific 
goods. Thus in a “shipment” contract he commits 


himself by the act of making the shipment. If 
shipment is not contemplated subsection (3) 
turns on the seller's final commitment, i.e. the 
delivery of documents or the making of the 
contract. 


Cross References: 


e  Point2: Sections 2-102, 2-501 and 2- 
502. 

e Point 3: Sections 1-201, 2-402, 2-403, 
2—502 and 2-716. 


Definitional Cross References: 


e “Agreement”. Section 1—201. 

e “Bill of lading”. Section 1-201. 

* "Buyer". Section 2-103. 

e “Contract”. Section 1-201. 

* "Contract for sale". Section 2-106. 
e “Delivery”. Section 1—201. 

e “Document of title”. Section 1-201. 
e “Good faith”. Section 2-103. 

e “Goods”. Section 2-105. 

e “Party”. Section 1-201. 

e “Purchaser”. Section 1-201. 

* “Receipt” of goods. Section 2-103. 
e “Remedy”. Section 1-201. 

e “Rights”. Section 1-201. 

e “Sale”. Section 2-106. 

e “Security interest". Section 1-201. 
e “Seller”. Section 2-103. 

« “Send”. Section 1-201. 


§ 2-402. RIGHTS OF SELLER'S CREDITORS AGAINST SOLD GOODS. 


(1) Except as provided in subsections (2) and (3), rights of unsecured creditors of the seller 
with respect to goods which have been identified to a contract for sale are subject to the 
buyer's rights to recover the goods under this Article (Sections 2-502 and 2 y 


(2) Acreditor ofthe seller may treat a sale or an identification of goods to a contract for sale as 
void if as against him a retention of possession by the seller is fraudulent under any rule of 
law of the state where the goods are situated, except that retention of possession in good 
faith and current course of trade by a merchant-seller for a commercially reasonable time 
after a sale or identification is not fraudulent. 
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(3) Nothing in this Article shall be deemed to impair the rights of creditors of the seller 


(a) under the provisions of the Article on Secured Transactions (Article 9); or 


(b) where identification to the contract or delivery is made not in current course of trade 
but in satisfaction of or as security for a pre-existing claim for money, security or the 
like and is made under circumstances which under any rule of law ofthe state where the 
goods are situated would apart from this Article constitute the transaction a fraudulent 


transfer or voidable preference. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Subsection 
(2)— Section 26, Uniform Sales Act; Subsections 
(1) and (3)—none. 


Changes: Rephrased. 


Purposes of Changes and New Matter: To avoid 
confusion on ordinary issues between current 
sellers and buyers and issues in the field of 
preference and hindrance by making it clear that: 


1. Local law on questions of hindrance of 
creditors by the seller's retention of possession 
ofthe goods are outside the scope of this Article, 
but retention of possession in the current course 
of trade is legitimate. Transactions which fall 
within the law's policy against improper 
preferences are reserved from the protection of 
this Article. 


2. The retention of possession of the goods 
by a merchant seller for a commercially reasonable 


time after a sale or identification in current course 
is exempted from attack as fraudulent. Similarly, 
the provisions of subsection (3) have no 
application to identification or delivery made in 
the current course of trade, as measured against 
general commercial understanding of what a 
“current” transaction is. 


Definitional Cross References: 


e “Contract for sale". Section 2-106. 
e “Creditor”. Section 1-201. 

e “Good faith”. Section 2-103. 

e “Goods”. Section 2-105. 

e “Merchant”. Section 2-104. 

e “Money”. Section 1-201. 

e “Reasonable time”. Section 1-204. 
e “Rights”. Section 1-201. 

e “Sale”. Section 2-106. 

e “Seller”. Section 2-103. 


§ 2-403. POWER TO TRANSFER; GOOD FAITH 


PURCHASE OF GOODS; 


*ENTRUSTING". 


(1) A purchaser of goods acquires all title which his transferor had or had power to transfer 
except that a purchaser of a limited interest acquires rights only to the extent of the interest 
purchased. A person with voidable title has power to transfer a good title to a good faith 
purchaser for value. When goods have been delivered under a transaction of purchase the 


purchaser has such power even though 


(a) the transferor was deceived as to the identity of the purchaser, or 


(b) the delivery was in exchange for a check which is later dishonored, or 


(c) it was agreed that the transaction was to be a “cash sale", or 
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(d) the delivery was procured through fraud punishable as larcenous under the criminal 


law. 


(2) Any entrusting of possession of goods to a merchant who deals in goods of that kind gives 
him power to transfer all rights of the entruster to a buyer in ordinary course of business. 


(3) "Entrusting" includes any delivery and any acquiescence in retention of possession 
regardless of any condition expressed between the parties to the delivery or acquiescence 
and regardless of whether the procurement of the entrusting or the possessor's disposition 
of the goods have been such as to be larcenous under the criminal law. 


[Publisher s Editorial Note: Ifa state adopts the repealer of Article 6—Bulk Transfers (Alternative 


A), subsec. (4) should read as follows:] 


(4) The rights of other purchasers of goods and of lien creditors are governed by the Articles 
on Secured Transactions (Article 9) and Documents of Title (Article 7). 


[Publisher s Editorial Note: If a state adopts Revised Article 6—Bulk Sales (Alternative B), subsec. 


(4) should read as follows:] 


(4) The rights of other purchasers of goods and of lien creditors are governed by the Articles 
on Secured Transactions (Article 9), Bulk Sales (Article 6) and Documents of Title (Article 


7). 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Sections 20(4), 23, 24, 25, Uniform Sales Act; Section 9, especially 
9(2), Uniform Trust Receipts Act; Section 9, Uniform Conditional Sales Act. 


Changes: Consolidated and rewritten. 


Purposes of Changes: To gather together a series 
of prior uniform statutory provisions and the 
case-law thereunder and to state a unified and 
simplified policy on good faith purchase of goods. 


1. The basic policy of our law allowing 
transfer of such title as the transferor has is 
generally continued and expanded under 
subsection (1). In this respect the provisions of 
the section are applicable to a person taking by 
any form of “purchase” as defined by this Act. 
Moreover the policy of this Act expressly 
providing for the application of supplementary 
general principles of law to sales transactions 
wherever appropriate joins with the present 
section to continue unimpaired all rights acquired 
under the law of agency or of apparent agency 
or ownership or other estoppel, whether based 


on statutory provisions or on case law principles. 
The section also leaves unimpaired the powers 
given to selling factors under the earlier Factors 
Acts. In addition subsection (1) provides 
specifically for the protection of the good faith 
purchaser for value in a number of specific 
situations which have been troublesome under 
prior law. 


On the other hand, the contract of purchase 
is of course limited by its own terms as in a case 
of pledge for a limited amount or of sale of a 
fractional interest in goods. 


2. The many particular situations in which a 
buyer in ordinary course of business from a dealer 
has been protected against reservation of 
property or other hidden interest are gathered 
by subsections (2)-(4) into a single principle 
protecting persons who buy in ordinary course 
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out of inventory. Consignors have no reason to 
complain, nor have lenders who hold a security 
interest in the inventory, since the very purpose 
of goods in inventory is to be turned into cash 
by sale. 


The principle is extended in subsection (3) 
to fit with the abolition of the old law of “cash 
sale” by subsection (1)(c). It is also freed from 
any technicalities depending on the extended law 
of larceny; such extension of the concept of 
theft to include trick, particular types of fraud, 
and the like is for the purpose of helping 
conviction of the offender; it has no proper 
application to the long-standing policy of civil 
protection of buyers from persons guilty of such 
trick or fraud. Finally, the policy is extended, in 
the interest of simplicity and sense, to any 
entrusting by a bailor; this is in consonance 
with the explicit provisions of Section 7-205 on 
the powers of a warehouseman who is also in the 
business of buying and selling fungible goods 
of the kind he warehouses. As to entrusting by 
a secured party, subsection (2) is limited by the 
more specific provisions of Section 9-307(1), 
which deny protection to a person buying farm 
products from a person engaged in farming 
operations. 


3. The definition of “buyer in ordinary course 
of business" (Section 1—201) is effective here and 
preserves the essence of the healthy limitations 
engrafted by the case-law on the older statutes. 
The older loose concept of good faith and wide 
definition of value combined to create apparent 
good faith purchasers in many situations in which 
the result outraged common sense; the court's 
solution was to protect the original title especially 
by use of “cash sale" or of over-technical 
construction of the enabling clauses of the 
statutes. But such rulings then turned into 


limitations on the proper protection of buyers in 
the ordinary market. Section 1—201(9) cuts down 
the category of buyer in ordinary course in such 
fashion as to take care of the results of the cases, 
but with no price either in confusion or in injustice 
to proper dealings in the normal market. 


4. Except as provided in subsection (1), the 
rights of purchasers other than buyers in ordinary 
course are left to the Articles on Secured 
Transactions, Documents of Title, and Bulk Sales. 


Cross References: 


* Point 1: Sections 1-103 and 1-201. 

e  Point2: Sections 1-201, 2-402, 7-205 
and 9—307(1). 

* Points 3 and 4: Sections 1-102, 1—201, 
2-104, 2—707 and Articles 6, 7 and 9. 


Definitional Cross References: 


e “Buyer in ordinary course of business". 
Section 1-201. 

e “Good faith". Sections 1-201 and 2- 
103. 

e “Goods”. Section 2-105. 

e “Person”. Section 1-201. 

* “Purchaser”. Section 1-201. 

e “Signed”. Section 1-201. 

e “Term”. Section 1-201. 

e “Value”. Section 1—201. 
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(1) 


(2) 


(3) 


Part 5 — Performance §2-501 


PART5 


PERFORMANCE 


§ 2-501. INSURABLE INTEREST IN GOODS; MANNER OF 
IDENTIFICATION OF GOODS. 


The buyer obtains a special property and an insurable interest in goods by identification of 
existing goods as goods to which the contract refers even though the goods so identified 
are non-conforming and he has an option to return or reject them. Such identification can 
be made at any time and in any manner explicitly agreed to by the parties. In the absence of 
explicit agreement identification occurs 


(a) when the contract is made if it is for the sale of goods already existing and identified; 


(b) ifthe contract is for the sale of future goods other than those described in paragraph 
(c), when goods are shipped, marked or otherwise designated by the seller as goods to 
which the contract refers; 

(c) when the crops are planted or otherwise become growing crops or the young are 

conceived if the contract is for the sale of unborn young to be born within twelve 

months after contracting or for the sale of crops to be harvested within twelve months 
or the next normal harvest season after contracting whichever is longer. 


The seller retains an insurable interest in goods so long as title to or any security interest in 
the goods remains in him and where the identification is by the seller alone he may until 
default or insolvency or notification to the buyer that the identification is final substitute 
other goods for those identified. 


Nothing in this section impairs any insurable interest recognized under any other statute or 
rule of law. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: See Sections 
17 and 19, Uniform Sales Act. 


Purposes: 


1. The present section deals with the manner 
of identifying goods to the contract so that an 
insurable interest in the buyer and the rights set 
forth in the next section will accrue. Generally 
speaking, identification may be made in any 
manner “explicitly agreed to” by the parties. The 
rules of paragraphs (a), (b) and (c) apply only in 
the absence of such “explicit agreement”. 


2. In the ordinary case identification of 
particular existing goods as goods to which the 


contract refers is unambiguous and may occur in 
one of many ways. Itis possible, however, for 
the identification to be tentative or contingent. 
In view ofthe limited effect given to identification 
by this Article, the general policy is to resolve all 
doubts in favor of identification. 


3. The provision of this section as to “explicit 
agreement" clarifies the present confusion in the 
law of sales which has arisen from the fact that 
under prior uniform legislation all rules of 
presumption with reference to the passing of title 
or to appropriation (which in turn depended upon 
identification) were regarded as subject to the 
contrary intention of the parties or of the party 
appropriating. Such uncertainty is reduced to a 
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minimum under this section by requiring “explicit 
agreement” of the parties before the rules of 
paragraphs (a), (b) and (c) are displaced—as they 
would be by a term giving the buyer power to 
select the goods. An “explicit” agreement, 
however, need not necessarily be found in the 
terms used in the particular transaction. Thus, 
where a usage of the trade has previously been 
made explicit by reduction to a standard set of 
“rules and regulations” currently incorporated 
by reference into the contracts of the parties, a 
relevant provision of those “rules and 
regulations” is “explicit” within the meaning of 
this section. 


4. In view of the limited function of 
identification there is no requirement in this 
section that the goods be in deliverable state or 
that all of the seller’s duties with respect to the 
processing of the goods be completed in order 
that identification occur. For example, despite 
identification the risk of loss remains on the seller 
under the risk of loss provisions until completion 
of his duties as to the goods and all of his 
remedies remain dependent upon his not 
defaulting under the contract. 


5. Undivided shares in an identified fungible 
bulk, such as grain in an elevator or oil in a storage 
tank, can be sold. The mere making of the 
contract with reference to an undivided share in 
an identified fungible bulk is enough under 
subsection (a) to effect an identification if there 
is no explicit agreement otherwise. The seller’s 
duty, however, to segregate and deliver according 
to the contract is not affected by such an 
identification but is controlled by other 
provisions of this Article. 


6. Identification of crops under paragraph 
(c) is made upon planting only if they are to be 


harvested within the year or within the next 
normal harvest season. The phrase “next normal 
harvest season” fairly includes nursery stock 
raised for normally quick “harvest,” but plainly 
excludes a “timber” crop to which the concept of 
a harvest “season” is inapplicable. 


Paragraph (c) is also applicable to a crop of 
wool or the young of animals to be born within 
twelve months after contracting. The product of 
a lumbering, mining or fishing operation, though 
seasonal, is not within the concept of “growing”. 
Identification under a contract for all or part of 
the output of such an operation can be effected 
early in the operation. 


Cross References: 


e Point 1: Section 2-502. 
e Point 4: Sections 2—509, 2-510 and 2— 


703. 

e Point 5: Sections 2-105, 2-308, 2—503- 
and 2-509. 

e  Point6: Sections 2-105(1), 2-107(1) and 
2-402. 


Definitional Cross References: 


e “Agreement”. Section 1—201. 

e “Contract”. Section 1-201. 

* "Contract for sale". Section 2-106. 
e “Future goods". Section 2-105. 

e “Goods”. Section 2-105. 

e “Notification”. Section 1—201. 

* “Party”. Section 1-201. 

e “Sale”. Section 2-106. 

e “Security interest". Section 1—201. 
e “Seller”. Section 2-103. 
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§ 2-502. BUYER'S RIGHT TO GOODS ON SELLER'S INSOLVENCY. 


(1) Subject to subsection (2) and even though the goods have not been shipped a buyer who 
has paid a part or all of the price of goods in which he has a special property under the 
provisions ofthe immediately preceding section may on making and keeping good a tender 
of any unpaid portion of their price recover them from the seller if the seller becomes 
insolvent within ten days after receipt of the first installment on their price. 


(2) If the identification creating his special property has been made by the buyer he acquires 
the right to recover the goods only if they conform to the contract for sale. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Compare 
Sections 17, 18 and 19, Uniform Sales Act. 
Purposes: 


1. This section gives an additional right to 
the buyer as a result of identification ofthe goods 
to the contract in the manner provided in Section 
2-501. The buyer is given a right to the goods 
on the seller's insolvency occurring within 10 
days after he receives the first installment on their 
price. 


2. The question of whether the buyer also 
acquires a security interest in identified goods 
and has rights to the goods when insolvency 
takes place after the ten-day period provided in 
this section depends upon compliance with the 
provisions ofthe Article on Secured Transactions 
(Article 9). 


3. Subsection (2) is included to preclude the 
possibility of unjust enrichment which exists if 
the buyer were permitted to recover goods even 
though they were greatly superior in quality or 
quantity to that called for by the contract for 
sale. 


Cross References: 


e Point 1: Sections 1-201 and 2-702. 
e Point 2: Article 9. 


Definitional Cross References: 


e “Buyer”. Section 2-103. 

e “Conform”. Section 2-106. 

e “Contract for sale". Section 2-106. 
e “Goods”. Section 2-105. 

e “Insolvent”. Section 1-201. 

e “Rights”. Section 1-201. 

e “Seller”. Section 2-103. 


[Changes Made in 2003 Revision: 
Text added to Section 1: 


(a) in the case of goods bought by a 
consumer, the seller repudiates or 
fails to deliver as required by the 
contract; or 


(b) in all cases, the seller becomes 
insolvent within 10 days after 
receipt of the first installment on 
their price. 


(2) The buyer's right to recover the goods 
under subsection (1) vests upon 
acquisition of a special property, even 
if the seller had not then repudiated or 
failed to deliver. 


Section 2 renamed Section 3.] 
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§ 2-503. MANNER OF SELLER’S TENDER OF DELIVERY. 


Tender of delivery requires that the seller put and hold conforming goods at the buyer’s 
disposition and give the buyer any notification reasonably necessary to enable him to take 
delivery. The manner, time and place for tender are determined by the agreement and this 
Article, and in particular 


(a) tender must be at a reasonable hour, and if it is of goods they must be kept available for 
the period reasonably necessary to enable the buyer to take possession; but 


(b) unless otherwise agreed the buyer must furnish facilities reasonably suited to the 
receipt of the goods. 


Where the case is within the next section respecting shipment tender requires that the seller 
comply with its provisions. 


Where the seller is required to deliver at a particular destination tender requires that he 
comply with subsection (1) and also in any appropriate case tender documents as described 
in subsections (4) and (5) of this section. 


Where goods are in the possession of a bailee and are to be delivered without being moved 


(a) tender requires that the seller either tender a negotiable document of title covering 
such goods or procure acknowledgment by the bailee of the buyer’s right to possession 
of the goods; but 


(b) tender to the buyer of a non-negotiable document of title or of a written direction to the 
bailee to deliver is sufficient tender unless the buyer seasonably objects, and receipt 
by the bailee of notification of the buyer’s rights fixes those rights as against the bailee 
and all third persons; but risk of loss of the goods and of any failure by the bailee to 
honor the non-negotiable document of title or to obey the direction remains on the 
seller until the buyer has had a reasonable time to present the document or direction, 
and a refusal by the bailee to honor the document or to obey the direction defeats the 
tender. 


Where the contract requires the seller to deliver documents 


(a) he must tender all such documents in correct form, except as provided in this Article 
with respect to bills of lading in a set (subsection (2) of Section 2-323); and 


(b) tender through customary banking channels is sufficient and dishonor of a draft 
accompanying the documents constitutes non-acceptance or rejection. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: See Sections subsection (3) changes the rule of prior section 
11, 19, 20, 43(3) and (4), 46 and 51, Uniform Sales 19(5) as to what constitutes a “destination” 


Act. 
Changes: The general policy of the above 
sections is continued and supplemented but 


contract and subsection (4) incorporates a minor 
correction ‘as to tender of delivery of goods in 
the possession of a bailee. 
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Purposes of Changes: 


1. The major general rules governing the 
manner of proper or due tender of delivery are 
gathered in this section. The term "tender" is 
used in this Article in two different senses. In 
one sense it refers to “due tender" which 
contemplates an offer coupled with a present 
ability to fulfill all the conditions resting on the 
tendering party and must be followed by actual 
performance if the other party shows himself 
ready to proceed. Unless the context 
unmistakably indicates otherwise this is the 
meaning of "tender" in this Article and the 
occasional addition of the word “due” is only for 
clarity and emphasis. At other times it is used to 
refer to an offer of goods or documents under a 
contract as if in fulfillment of its conditions even 
though there is a defect when measured against 
the contract obligation. Used in either sense, 
however, “tender” connotes such performance 
by the tendering party as puts the other party in 
default if he fails to proceed in some manner. 


2. The seller’s general duty to tender and 
deliver is laid down in Section 2-301 and more 
particularly in Section 2-507. The seller's right 
to a receipt if he demands one and receipts are 
customary is governed by Section 1-205. 
Subsection (1) of the present section proceeds 
to set forth two primary requirements of tender: 
first, that the seller “put and hold conforming 
goods at the buyer's disposition" and, second, 
that he *give the buyer any notice reasonably 
necessary to enable him to take delivery." 


In cases in which payment is due and 
demanded upon delivery the "buyer's 
disposition" is qualified by the seller's right to 
retain control of the goods until payment by the 
provision of this Article on delivery on condition. 
However, where the seller is demanding payment 
on delivery he must first allow the buyer to inspect 
the goods in order to avoid impairing his tender 
unless the contract for sale is on C.I.F., C.O.D., 
cash against documents or similar terms negating 
the privilege of inspection before payment. 


In the case of contracts involving documents 
the seller can “put and hold conforming goods 
at the buyer's disposition" under subsection (1) 


by tendering documents which give the buyer 
complete control of the goods under the 
provisions of Article 7 on due negotiation. 


3. Under paragraph (a) of subsection (1) 
usage of the trade and the circumstances of the 
particular case determine what is a reasonable 
hour for tender and what constitutes a reasonable 
period of holding the goods available. 


4. The buyer must furnish reasonable 
facilities for the receipt of the goods tendered by 
the seller under subsection (1), paragraph (b). 
This obligation of the buyer is no part of the 
seller's tender. 


5. For the purposes of subsections (2) and 
(3) there is omitted from this Article the rule under 
prior uniform legislation that a term requiring the 
seller to pay the freight or cost of transportation 
to the buyer is equivalent to an agreement by the 
seller to deliver to the buyer or at an agreed 
destination. This omission is with the specific 
intention of negating the rule, for under this 
Article the “shipment” contract is regarded as 
the normal one and the "destination" contract as 
the variant type. The seller is not obligated to 
deliver at a named destination and bear the 
concurrent risk of loss until arrival, unless he 
has specifically agreed so to deliver or the 
commercial understanding of the terms used by 
the parties contemplates such delivery. 


6. Paragraph (a) of subsection (4) continues 
the rule of the prior uniform legislation as to 
acknowledgment by the bailee. Paragraph (b) of 
subsection (4) adopts the rule that between the 
buyer and the seller the risk of loss remains on 
the seller during a period reasonable for securing 
acknowledgment of the transfer from the bailee, 
while as against all other parties the buyer's rights 
are fixed as ofthe time the bailee receives notice 
of the transfer. 


7. Under subsection (5) documents are never 
“required” except where there is an express 
contract term or it is plainly implicit in the peculiar 
circumstances of the case or in a usage of trade. 
Documents may, of course, be "authorized" 
although not required, but such cases are not 
within the scope of this subsection. When 


629 


82-503 


documents are required, there are three main 
requirements of this subsection: (1) “All”: each 
required document is essential to a proper tender; 
(2) “Such”: the documents must be the ones 
actually required by the contract in terms of 
source and substance; (3) "Correct form”: All 
documents must be in correct form. 


When a prescribed document cannot be 
procured, a question of fact arises under the 
provision of this Article on substituted 
performance as to whether the agreed manner of 
delivery is actually commercially impracticable 
and whether the substitute is commercially 
reasonable. 


Cross References: 


*  Point2: Sections 1-205, 2-301, 2-310, 
2—507 and 2-513 and Article 7. 

* Point 5: Sections 2-308, 2-310 and 2- 
509. 

* Point 7: Section 2-614(1). 

* Specific matters involving tender are 


covered in many additional sections of 
this Article. See Sections 1-205, 2-301, 
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2-306 to 2-319, 2-321(3), 2-504, 2- 
5072), 2-511(1), 2-513, 2-612 and 2- 
614. 


Definitional Cross References: 


e` "Agreement". Section 1-201. 

e “Billoflading”. Section 1-201. 

e “Buyer”. Section 2-103. 

e “Conforming”. Section 2-106. 

e “Contract”. Section 1-201. 

e “Delivery”. Section 1-201. 

e “Dishonor”. Section 3-508. 

* “Document of title”. Section 1-201. 
e "Draft". Section 3—104. 

e “Goods”. Section 2-105. 

e “Notification”. Section 1—201. 

e “Reasonable time". Section 1—204. 

e “Receipt” of goods. Section 2-103. 
e “Rights”. Section 1-201. 

e “Seasonably”. Section 1-204. 

e “Seller”. Section 2-103. 

e “Written”. Section 1-201. 


§ 2-504. SHIPMENT BY SELLER. 


Where the seller is required or authorized to send the goods to the buyer and the contract does not 
require him to deliver them at a particular destination, then unless otherwise agreed he must 


(a) put the goods in the possession of such a carrier and make such a contract for their 
transportation as may be reasonable having regard to the nature of the goods and other 


circumstances of the case; and 


(b) obtain and promptly deliver or tender in due form any document necessary to enable the 
buyer to obtain possession of the goods or otherwise required by the agreement or by 


usage of trade; and 


(c) promptly notify the buyer of the shipment. 


Failure to notify the buyer under paragraph (c) or to make a proper contract under paragraph (a) isa 
ground for rejection only if material delay or loss ensues. 
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OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 46, 
Uniform Sales Act. 


Changes: Rewritten. 


Purposes of Changes: To continue the general 
policy of the prior uniform statutory provision 
while incorporating certain modifications with 
respect to the requirement that the contract with 
the carrier be made expressly on behalf of the 
buyer and as to the necessity of giving notice of 
the shipment to the buyer, so that: 


1. The section is limited to “shipment” 
contracts as contrasted with “destination” 
contracts or contracts for delivery at the place 
where the goods are located. The general 
principles embodied in this section cover the 
special cases of F.O.B. point of shipment 
contracts and C.I.F. and C. & F. contracts. Under 
the preceding section on manner of tender of 
delivery, due tender by the seller requires that he 
comply with the requirements of this section in 
appropriate cases. 


2. The contract to be made with the carrier 
under paragraph (a) must conform to all express 
terms of the agreement, subject to any 
substitution necessary because of failure of 
agreed facilities as provided in the later provision 
on substituted performance. However, under the 
policies of this Article on good faith and 
commercial standards and on buyer's rights on 
improper delivery, the requirements of explicit 
provisions must be read in terms of their 
commercial and not their literal meaning. This 
policy is made express with respect to bills of 
lading in a set in the provision of this Article on 
form of bills of lading required in overseas 
shipment. 


3. In the absence of agreement, the provision 
of this Article on options and cooperation 
respecting performance gives the seller the choice 
of any reasonable carrier, routing and other 
arrangements. Whether or not the shipment is at 
the buyer's expense the seller must see to any 
arrangements, reasonable in the circumstances, 
such as refrigeration, watering of live stock, 


protection against cold, the sending along of any 
necessary help, selection of specialized cars and 
the like for paragraph (a) is intended to cover all 
necessary arrangements whether made by 
contract with the carrier or otherwise. There is, 
however, a proper relaxation of such requirements 
if the buyer is himself in a position to make the 
appropriate arrangements and the seller gives him 
reasonable notice of the need to do so. It is an 
improper contract under paragraph (a) for the 
seller to agree with the carrier to a limited 
valuation below the true value and thus cut off 
the buyer's opportunity to recover from the 
carrier in the event of loss, when the risk of 
shipment is placed on the buyer by his contract 
with the seller. 


4. Both the language of paragraph (b) and 
the nature of the situation it concerns indicate 
that the requirement that the seller must obtain 
and deliver promptly to the buyer in due form 
any document necessary to enable him to obtain 
possession of the goods is intended to cumulate 
with the other duties of the seller such as those 
covered in paragraph (a). 


In this connection, in the case of pool car 
shipments a delivery order furnished by the seller 
on the pool car consignee, or on the carrier for 
delivery out of a larger quantity, satisfies the 
requirements of paragraph (b) unless the contract 
requires some other form of document. 


5. This Article, unlike the prior uniform 
statutory provision, makes it the seller's duty to 
notify the buyer of shipment in all cases. The 
consequences of his failure to do so, however, 
are limited in that the buyer may reject on this 
ground only where material delay or loss ensues. 


A standard and acceptable manner of 
notification in open credit shipments is the 
sending of an invoice and in the case of 
documentary contracts is the prompt forwarding 
of the documents as under paragraph (b) of this 
section. It is also usual to send on a straight bill 
of lading but this is not necessary to the required 
notification. However, should such a document 
prove necessary or convenient to the buyer, as 


631 


82-504 


in the case of loss and claim against the carrier, 
good faith would require the seller to send it on 
request. | 


Frequently the agreement expressly requires 
prompt notification as by wire or cable. Such a 
term may be of the essence and the final clause 
of paragraph (c) does not prevent the parties from 
making this a particular ground for rejection. To 
have this vital and irreparable effect upon the 
seller's duties, such a term should be part of the 
"dickered" terms written in any “form,” or should 
otherwise be called seasonably and sharply to 
the seller's attention. 


6. Generally, under the final sentence of the 
section, rejection by the buyer is justified only 
when the seller's dereliction as to any of the 
requirements of this section in fact is followed 
by material delay or damage. It rests on the seller, 
so far as concerns matters not within the peculiar 
knowledge of the buyer, to establish that his error 
has not been followed by events which justify 
rejection. 
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Cross References: 


* Point 1: Sections 2-319, 2-320 and 2— 
5032). 

* Point 2: Sections 1—203, 2-323(2), 2- 
601 and 2-614(1). 

e  Point3: Section 2-311(2). 

e Point 5: Section 1-203. 


Definitional Cross References: 


e “Agreement”. Section 1-201. 

e “Buyer”. Section 2-103. 

e “Contract”. Section 1-201. 

e “Delivery”. Section 1-201. 

e “Goods”. Section 2-105. 

e “Notifies”. Section 1—201. 

e “Seller”. Section 2-103. 

e "Send". Section 1-201. 

e “Usage of trade”. Section 1-205. 


§ 2-505. SELLER'S SHIPMENT UNDER RESERVATION. 


(1) Where the seller has identified goods to the contract by or before shipment: 


(a) his procurement of a negotiable bill of lading to his own order or otherwise reserves in 
him a security interest in the goods. His procurement of the bill to the order of a 
financing agency or of the buyer indicates in addition only the seller's expectation of 
transferring that interest to the person named. 


(b) a non-negotiable bill of lading to himself or his nominee reserves possession of the 
goods as security but except in a case of conditional delivery (subsection (2) of Section 
2-507) a non-negotiable bill of lading naming the buyer as consignee reserves no 
security interest even though the seller retains possession of the bill of lading. 


(2) When shipment by the seller with reservation of a security interest is in violation of the 
contract for sale it constitutes an improper contract for transportation within the preceding 
section but impairs neither the rights given to the buyer by shipment and identification of 
the goods to the contract nor the seller's powers as a holder of a negotiable document. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 
20(2), (3), (4), Uniform Sales Act. 


Changes: Completely rephrased, the *powers" 


of the parties in cases of reservation being 
emphasized primarily rather than the 
"rightfulness" of reservation. 
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Purposes of Changes: To continue in general 
the policy ofthe prior uniform statutory provision 
with certain modifications of emphasis and 
language, so that: 


1. The security interest reserved to the seller 
under subsection (1) is restricted to securing 
payment or performance by the buyer and the 
seller is strictly limited in his disposition and 
control of the goods as against the buyer and 
third parties. Under this Article, the provision as 
to the passing of interest expressly applies 
"despite any reservation of security title" and 
also provides that the "rights, obligations and 
remedies" of the parties are not altered by the 
incidence of title generally. The security interest, 
therefore, must be regarded as a means given to 
the seller to enforce his rights against the buyer 
which is unaffected by and in turn does not affect 
the location of title generally. The rules set forth 
in subsection (1) are not to be altered by any 
apparent "contrary intent" of the parties as to 
passing of title, since the rights and remedies of 
the parties to the contract of sale, as defined in 
this Article, rest on the contract and its 
performance or breach and not on stereotyped 
presumptions as to the location of title. 


This Article does not attempt to regulate local 
procedure in regard to the effective maintenance 
ofthe seller's security interest when the action is 
in replevin by the buyer against the carrier. 


2. Every shipment of identified goods under 
a negotiable bill of lading reserves a security 
interest in the seller under subsection (1) 
paragraph (a). 


It is frequently convenient for the seller to 
make the bill of lading to the order of a nominee 
such as his agent at destination, the financing 
agency to which he expects to negotiate the 
document or the bank issuing a credit to him. In 
many instances, also, the buyer is made the order 
party. This Article does not deal directly with 
the question as to whether a bill of lading made 
out by the seller to the order of a nominee gives 
the carrier notice of any rights which the nominee 
may have so as to limit its freedom or obligation 
to honor the bill of lading in the hands of the 
seller as the original shipper if the expected 


negotiation fails. This is dealt with in the Article 
on Documents of Title (Article 7). 


3. A non-negotiable bill of lading taken to a 
party other than the buyer under subsection (1) 
paragraph (b) reserves possession of the goods 
as security in the seller but if he seeks to withhold 
the goods improperly the buyer can tender 
payment and recover them. 


4. In the case of a shipment by non- 
negotiable bill of lading taken to a buyer, the 
seller, under subsection (1) retains no security 
interest or possession as against the buyer and 
by the shipment he de facto loses control as 
against the carrier except where he rightfully and 
effectively stops delivery in transit. In cases in 
which the contract gives the seller the right to 
payment against delivery, the seller, by making 
an immediate demand for payment, can show that 
his delivery is conditional, but this does not 
prevent the buyer's power to transfer full title to 
a sub-buyer in ordinary course or other purchaser 
under Section 2-403. 


5. Under subsection (2) an improper 
reservation by the seller which would constitute 
a breach in no way impairs such of the buyer's 
rights as result from identification of the goods. 
The security title reserved by the seller under 
subsection (1) does not protect his holding of 
the document or the goods for the purpose of 
exacting more than is due him under the contract. 


Cross References: 


e Point 1: Section 1-201. 

* Point 2: Article 7. 

e  Point3: Sections 2-501(2) and 2-504. 

* Point 4: Sections 2-403, 2-507(2) and 
2-705. 

e Point 5: Sections 2-310, 2-319(4), 2- 
320(4), 2—501 and 2—502 and Article 7. 


Definitional Cross References: 


e “Bill oflading”. Section 1-201. 
e “Buyer”. Section 2-103. 

e  "Consignee". Section 7-102. 

e “Contract”. Section 1—201. 
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e “Contract for sale". Section 2-106. 
* “Delivery”. Section 1—201. 

* “Financing agency”. Section 2-104. 
e “Goods”. Section 2-105. 
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* “Holder”. Section 1-201. 

e “Person”. Section 1-201. 

e “Security interest”. Section 1-201. 
e “Seller”. Section 2-103. 


§ 2-506. RIGHTS OF FINANCING AGENCY. 


(1) A financing agency by paying or purchasing for value a draft which relates to a shipment of 
goods acquires to the extent of the payment or purchase and in addition to its own rights 
under the draft and any document of title securing it any rights of the shipper in the goods 
including the right to stop delivery and the shipper's right to have the draft honored by the 


buyer. 


(2) The right to reimbursement of a financing agency which has in good faith honored or 
purchased the draft under commitment to or authority from the buyer is not impaired by 
subsequent discovery of defects with reference to any relevant document which was 


apparently regular on its face. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purposes: 


1. “Financing agency” is broadly defined in 
this Article to cover every normal instance in 
which a party aids or intervenes in the financing 
of a sales transaction. The term as used in 
subsection (1) is not in any sense intended as a 
limitation and covers any other appropriate 
situation which may arise outside the scope of 
the definition. 


2. "Paying" as used in subsection (1) is 
typified by the letter of credit, or “authority to 
pay" situation in which a banker, by arrangement 
with the buyer or other consignee, pays on his 
behalf a draft for the price of the goods. It is 
immaterial whether the draft is formally drawn on 
the party paying or his principal, whether it is a 
sight draft paid in cash or a time draft “paid” in 
the first instance by acceptance, or whether the 
payment is viewed as absolute or conditional. 
All of these cases constitute “payment” under 
this subsection. Similarly, “purchasing for value” 
is used to indicate the whole area of financing by 
the seller’s banker, and the principle of subsection 
(1) is applicable without any niceties of 
distinction between “purchase,” “discount,” 


“advance against collection” or the like. But it is 
important to notice that the only right to have 
the draft honored that is acquired is that against 
the buyer; if any right against any one else is 
claimed it will have to be under some separate 
obligation of that other person. A letter of credit 
does not necessarily protect purchasers of drafts. 
See Article 5. And for the relations of the parties 
to documentary drafts see Part 5 of Article 4. 


3. Subsection (1) is made applicable to 
payments or advances against a draft which 
“relates to” a shipment of goods and this has 
been chosen as a term of maximum breadth. In 
particular the term is intended to cover the case 
of a draft against an invoice or against a delivery 
order. Further, it is unnecessary that there be an 
explicit assignment of the invoice attached to the 
draft to bring the transaction within the reason 
of this subsection. 


4. After shipment, “the rights of the shipper 
in the goods” are merely security rights and are 
subject to the buyer’s right to force delivery upon 
tender of the price. The rights acquired by the 
financing agency are similarly limited and, 
moreover, if the agency fails to procure any 
outstanding negotiable document of title, it may 
find its exercise of these rights hampered or even 
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defeated by the seller's disposition of the 
document to a third party. This section does not 
attempt to create any new rights in the financing 
agency against the carrier which would force the 
latter to honor a stop order from the agency, a 
stranger to the shipment, or any new rights 
against a holder to whom a document of title has 
been duly negotiated under Article 7. 


Cross References: 


e Point 1: Section 2-104(2) and Article 4. 
*  Point2: Part 5 of Article 4, and Article 5. 


e Point 4: Sections 2-501 and 2-502(1) 
and Article 7. 


Definitional Cross References: 


e “Buyer”. Section 2-103. 

e “Document oftitle". Section 1-201. 
* “Draft”. Section 3-104. 

e “Financing agency". Section 2-104. 
e “Good faith". Section 2-103. 

e “Goods”. Section 2-105. 

e “Honor”. Section 1-201. 

e “Purchase”. Section 1-201. 

e “Rights”. Section 1-201. 

e “Value”. Section 1-201. 


[Changes Made in 2003 Revision: 


Section 1 made subject to provisions of UCC 
Article 5.] 


§ 2-507. EFFECT OF SELLER'S TENDER; DELIVERY ON CONDITION. 


y mI 


(1) Tender of delivery! is a condition to the buyer's duty to accept the goods and, unless 
otherwise agreed, to his duty to pay for them. Tender entitles the seller to acceptance of the 
goods and to payment according to the contract. 


(2) Where payment is due and demanded on the delivery to the buyer of goods or documents 
of title, his right as against the seller to retain or dispose of them is conditional upon his 


making the payment due. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: See Sections 
11,41, 42 and 69, Uniform Sales Act. 


Purposes: 


1. Subsection (1) continues the policies of 
the prior uniform statutory provisions with 
respect to tender and delivery by the seller. Under 
this Article the same rules in these matters are 
applied to present sales and to contracts for sale. 
But the provisions of this subsection must be 
read within the framework of the other sections 
of this Article which bear upon the question of 
delivery and payment. 


2. The "unless otherwise agreed" provision 
of subsection (1) is directed primarily to cases in 


which payment in advance has been promised or 
a letter of credit term has been included. Payment 
*according to the contract" contemplates 
immediate payment, payment at the end of an 
agreed credit term, payment by a time acceptance 
or the like. Under this Act, “contract” means the 
total obligation in law which results from the 
parties" agreement including the effect of this 
Article. In this context, therefore, there must be 
considered the effect in law of such provisions 
as those on means and manner of payment and 
on failure of agreed means and manner of 
payment. 


3. Subsection (2) deals with the effect of a 
conditional delivery by the seller and in such a 
situation makes the buyer's "right as against the 
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seller" conditional upon payment. These words 
are used as words of limitation to conform with 
the policy set forth in the bona fide purchase 
sections of this Article. Should the seller after 
making such a conditional delivery fail to follow 
up his rights, the condition is waived. This 
subsection (2) codifies the cash seller's right of 
reclamation which is in the nature of a lien. There 
is no specific time limit for a cash seller to exercise 
the right of reclamation. However, the right will 
be defeated by delay causing prejudice to the 
buyer, waiver, estoppel, or ratification of the 
buyer's right to retain possession. Common law 
rules and precedents governing such principles 
are applicable (Section 1—103). If third parties 
are involved, Section 2—403(1) protects good faith 
purchasers. See PEB Commentary No. 1, dated 
March 10, 1990 [Appendix V, infra]. 


Cross References: 


e Point 1: Sections 2-310, 2-503, 2-511, 
2—601 and 2-711 to 2-713. 

e  Point2: Sections 1-201, 2-511 and 2- 
614. 

*  Point3: Sections 2-401, 2-403, and 2- 
702(1)(b). 
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Definitional Cross References: 


e “Buyer”. Section 2-103. 

e “Contract”. Section 1—201. 

* “Delivery”. Section 1-201. 

* ."Document of title". Section 1-201. 
e “Goods”. Section 2-105. 

e “Rights”. Section 1-201. 

e “Seller”. Section 2-103. 


[Changes Made in 2003 Revision: 


Section 2 reworded: (2) If payment is due and 
demanded on the delivery to the buyer of goods 
or documents of title, the seller may reclaim the 
goods delivered upon a demand made within a 
reasonable time after the seller discovers or 
should have discovered that payment was not 
made. 


Section 3 added: (3) The seller's right to reclaim. 
under subsection (2) is subject to the rights of a 
buyer in ordinary course of business or other 
good-faith purchaser for value under Section 2— 
403.] 


§ 2-508. CURE BY SELLER OF IMPROPER TENDER OR DELIVERY; 
REPLACEMENT. 


(1) Where any tender or delivery by the seller is rejected because non-conforming and the time 
for performance has not yet expired, the seller may seasonably notify the buyer of his 
intention to cure and may then within the contract time make a conforming delivery. 


(2) Where the buyer rejects a non-conforming tender which the seller had reasonable grounds 
to believe would be acceptable with or without money allowance the seller may if he 
seasonably notifies the buyer have a further reasonable time to substitute a conforming 


tender. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purposes: 
1. Subsection (1) permits a seller who has 


made a non-conforming tender in any case to 
make a conforming delivery within the contract 


time upon seasonable notification to the buyer. 
It applies even where the seller has taken back 
the non-conforming goods and refunded the 
purchase price. He may still make a good tender 
within the-contract period. The closer, however, 
it is to the contract date, the greater is the 
necessity for extreme promptness on the seller's 
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part in notifying of his intention to cure, if such 
notification is to be “seasonable” under this 
subsection. 


The rule of this subsection, moreover, is 
qualified by its underlying reasons. Thus if, after 
contracting for June delivery, a buyer later makes 
known to the seller his need for shipment early in 
the month and the seller ships accordingly, the 
“contract time" has been cut down by the 
supervening modification and the time for cure 
of tender must be referred to this modified time 
term. 


2. Subsection (2) seeks to avoid injustice to 
the seller by reason of a surprise rejection by the 
buyer. However, the seller is not protected unless 
he had “reasonable grounds to believe" that the 
tender would be acceptable. Such reasonable 
grounds can lie in prior course of dealing, course 
of performance or usage of trade as well as in the 
particular circumstances surrounding the making 
of the contract. The seller is charged with 
commercial knowledge of any factors in a 
particular sales situation which require him to 
comply strictly with his obligations under the 
contract as, for example, strict conformity of 
documents in an overseas shipment or the sale 
of precision parts or chemicals for use in 
manufacture. Further, if the buyer gives notice 
either implicitly, as by a prior course of dealing 
involving rigorous inspections, or expressly, as 
by the deliberate inclusion of a “no replacement" 
clause in the contract, the seller is to be held to 
rigid compliance. Ifthe clause appears in a ^form" 
contract evidence that it is out of line with trade 
usage or the prior course of dealing and was not 
called to the seller's attention may be sufficient 
to show that the seller had reasonable grounds 
to believe that the tender would be acceptable. 


3. The words “a further reasonable time to 
substitute a conforming tender" are intended as 
words of limitation to protect the buyer. What is 
a “reasonable time" depends upon the attending 
circumstances. Compare Section 2-511 on the 
comparable case of a seller's surprise demand 
for legal tender. 


4. Existing trade usages permitting variations 
without rejection but with price allowance enter 


into the agreement itself as contractual limitations 
of remedy and are not covered by this section. 


Cross References: 


e  Point2: Section 2-302. 
*  Point3: Section 2-511. 
e Point 4: Sections 1-205 and 2-721. 


Definitional Cross References: 


e “Buyer”. Section 2-103. 

e “Conforming”. Section 2-106. 

e “Contract”. Section 1-201. 

e “Money”. Section 1-201. 

e “Notifies”. Section 1-201. 

* "Reasonable time". Section 1-204. 
e  *"Seasonably". Section 1-204. 

e “Seller”. Section 2-103. 


[Changes Made in 2003 Revision: 
Text reworded: 


(1) Ifthe buyer rejects goods or a tender of 
delivery under Section 2-601 or 2-612 
Or, except in a consumer contract, 
justifiably revokes acceptance under 
Section 2-608(1)(b) and the agreed time 
for performance has not expired, a seller 
that has performed in good faith, upon 
seasonable notice to the buyer and at 
the seller's own expense, may cure the 
breach of contract by making a 
conforming tender of delivery within the 
agreed time. The seller shall 
compensate the buyer for all of the 
buyer's reasonable expenses caused by 
the seller's breach of contract and 
subsequent cure. 


(2) Ifthe buyer rejects goods or a tender of 
delivery under Section 2-601 or 2-612 
or, except in a consumer contract, 
justifiably revokes acceptance under 
Section 2-608(1)(b) and the agreed time 
for performance has expired, a seller that 
has performed in good faith, upon 
seasonable notice to the buyer and at 
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(1) 


(2) 


(3) 


(4) 


conforming goods. The seller shall 
compensate the buyer for all of the 
buyer’s reasonable expenses caused by 
the seller’s breach of contract and 
subsequent cure. ] 


the seller’s own expense, may cure the 
breach of contract, if the cure is 
appropriate and timely under the 
circumstances, by making a tender of 


§ 2-509. RISK OF LOSS IN THE ABSENCE OF BREACH. 
Where the contract requires or authorizes the seller to ship the goods by carrier 


(a) if it does not require him to deliver them at a particular destination, the risk of loss 
passes to the buyer when the goods are duly delivered to the carrier even though the 
shipment is under reservation (Section 2—505); but 

(b) ifit does require him to deliver them at a particular destination and the goods are there 

duly tendered while in the possession of the carrier, the risk of loss passes to the buyer 

when the goods are there duly so tendered as to enable the buyer to take delivery. 


Where the goods are held by a bailee to be delivered without being moved, the risk of loss 
passes to the buyer 


(a) on his receipt of a negotiable document of title covering the goods; or 
(b) on acknowledgment by the bailee of the buyer's right to possession of the goods; or 


(c) after his receipt of a non-negotiable document of title or other written direction to 
deliver, as provided in subsection (4)(b) of Section 2-503. 


In any case not within subsection (1) or (2), the risk of loss passes to the buyer on his 
receipt of the goods if the seller is a merchant; otherwise the risk passes to the buyer on 
tender of delivery. 


The provisions of this section are subject to contrary agreement of the parties and to the 
provisions of this Article on sale on approval (Section 2-327) and on effect of breach on risk 


of loss (Section 2-510). 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 22, 
Uniform Sales Act. 


Changes: Rewritten, subsection (3) of this 
section modifying prior law. 


Purposes of Changes: To make it clear that: 


1. The underlying theory of these sections 
on risk of loss is the adoption of the contractual 
approach rather than an arbitrary shifting of the 
risk with the "property" in the goods. The scope 


of the present section, therefore, is limited strictly 
to those cases where there has been no breach 
by the seller. Where for any reason his delivery 
or tender fails to conform to the contract, the 
present section does not apply and the situation 
is governed by the provisions on effect of breach 
on risk of loss. 


2. The provisions of subsection (1) apply 
where the contract "requires or authorizes" 
shipment ofthe goods. This language is intended 
to be construed parallel to comparable language - 
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in the section on shipment by seller. In order 
that the goods be “duly delivered to the carrier" 
under paragraph (a) a contract must be entered 
into with the carrier which will satisfy the 
requirements of the section on shipment by the 
seller and the delivery must be made under 
circumstances which will enable the seller to take 
any further steps necessary to a due tender. The 
underlying reason of this subsection does not 
require that the shipment be made after 
contracting, but where, for example, the seller 
buys the goods afloat and later diverts the 
shipment to the buyer, he must identify the goods 
to the contract before the risk of loss can pass. 
To transfer the risk it is enough that a proper 
shipment and a proper identification come to 
apply to the same goods although, aside from 
special agreement, the risk will not pass 
retroactively to the time of shipment in such a 
case. 


3. Whether the contract involves delivery at 
the seller's place of business or at the situs of 
the goods, a merchant seller cannot transfer risk 
of loss and it remains upon him until actual receipt 
by the buyer, even though full payment has been 
made and the buyer has been notified that the 
goods are at his disposal. Protection is afforded 
him, in the event of breach by the buyer, under 
the next section. 


The underlying theory of this rule is that a 
merchant who is to make physical delivery at his 
own place continues meanwhile to control the 
goods and can be expected to insure his interest 
in them. The buyer, on the other hand, has no 
control of the goods and it is extremely unlikely 
that he will carry insurance on goods not yet in 
his possession. 

4. Where the agreement provides for delivery 
of the goods as between the buyer and seller 
without removal from the physical possession 
of a bailee, the provisions on manner of tender of 
delivery apply on the point of transfer of risk. 
Due delivery of a negotiable document of title 
covering the goods or acknowledgment by the 


bailee that he holds for the buyer completes the 
“delivery” and passes the risk. 


5. The provisions of this section are made 
subject by subsection (4) to the "contrary 
agreement" of the parties. This language is 
intended as the equivalent of the phrase “unless 
otherwise agreed" used more frequently 
throughout this Act. Contrary" is in no way 
used as a word of limitation and the buyer and 
seller are left free to readjust their rights and risks 
as declared by this section in any manner 
agreeable to them. Contrary agreement can also 
be found in the circumstances of the case, a trade 
usage or practice, or a course of dealing or 
performance. 


Cross References: 


e Point 1: Section 2-510(1). 

e  Point2: Sections 2-503 and 2-504. 

e  Point3: Sections 2-104, 2—503 and 2- 
510. 

* Point 4: Section 2-503(4). 

e Point 5: Section 1-201. 


Definitional Cross References: 


e “Agreement”. Section 1-201. 

e “Buyer”. Section 2-103. 

e “Contract”. Section 1-201. 

e “Delivery”. Section 1-201. 

e “Document oftitle". Section 1-201. 
e “Goods”. Section 2-105. 

e “Merchant”. Section 2-104. 

e “Party”. Section 1-201. 

e “Receipt” of goods. Section 2-103. 
e “Sale on approval". Section 2-326. 
e “Seller”. Section 2-103. 


[Changes Made in 2003 Revision: 


Merchant requirement dropped from the risk of 
loss rule in Section 3.] 
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8 2-510. EFFECT OF BREACH ON RISK OF LOSS. 


(1) Where a tender or delivery of goods so fails to conform to the contract as to give a right of 
rejection the risk of their loss remains on the seller until cure or acceptance. 


(2) Where the buyer rightfully revokes acceptance he may to the extent of any deficiency in his 
effective insurance coverage treat the risk of loss as having rested on the seller from the 


beginning. 


(3) Where the buyer as to conforming goods already identified to the contract for sale repudiates 
or is otherwise in breach before risk of their loss has passed to him, the seller may to the 
extent of any deficiency in his effective insurance coverage treat the risk of loss as resting 
on the buyer for a commercially reasonable time. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purposes: To make clear that: 


1. Under subsection (1) the seller by his 
individual action cannot shift the risk of loss to 
the buyer unless his action conforms with all the 
conditions resting on him under the contract. 


2. The "cure" of defective tenders 
contemplated by subsection (1) applies only to 
those situations in which the seller makes 
changes in goods already tendered, such as 
repair, partial substitution, sorting out from an 
improper mixture and the like since “cure” by 
repossession and new tender has no effect on 
the risk of loss of the goods originally tendered. 
The seller's privilege of cure does not shift the 
risk, however, until the cure is completed. 


Where defective documents are involved a 
cure of the defect by the seller or a waiver of the 
defects by the buyer will operate to shift the risk 
under this section. However, if the goods have 
been destroyed prior to the cure or the buyer is 
unaware of their destruction at the time he waives 
the defect in the documents, the risk of the loss 
must still be borne by the seller, for the risk shifts 
only at the time of cure, waiver of documentary 
defects or acceptance of the goods. 


3. In cases where there has been a breach of 
the contract, if the one in control of the goods is 
the aggrieved party, whatever loss or damage 
may prove to be uncovered by his insurance falls 
upon the contract breaker under subsections (2) 
and (3) rather than upon him. The word. 
"effective" as applied to insurance coverage in 
those subsections is used to meet the case of 
supervening insolvency of the insurer. The 
"deficiency" referred to in the text means such 
deficiency in the insurance coverage as exists 
without subrogation. This section merely 
distributes the risk of loss as stated and is not 
intended to be disturbed by any subrogation of 
an insurer. 


Cross Reference: 
* Section 2—509. 
Definitional Cross References: 


e “Buyer”. Section 2-103. 

e “Conform”. Section 2-106. 

* "Contract for sale". Section 2-106. 
e “Goods”. Section 2-105. 

* “Seller”. Section 2-103. 
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§ 2-511. TENDER OF PAYMENT BY BUYER; PAYMENT BY CHECK. 


(1) Unless otherwise agreed tender of payment is a condition to the seller's duty to tender and 


complete any delivery. 


Q) Tender of payment is sufficient when made by any means or in any manner current in the 
ordinary course of business unless the seller demands payment in legal tender and gives 
any extension of time reasonably necessary to procure it. 


(3) Subjectto the provisions ofthis Act on the effect of an instrument on an obligation (Section 
3—310), payment by check is conditional and is defeated as between the parties by dishonor 


of the check on due presentment. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 42, 
Uniform Sales Act. 


Changes: Rewritten by this section and Section 
2-507. 


Purposes of Changes: 


1. The requirement of payment against 
delivery in subsection (1) is applicable to non- 
commercial sales generally and to ordinary sales 
at retail although it has no application to the great 
body of commercial contracts which carry credit 
terms. Subsection (1) applies also to documentary 
contracts in general and to contracts which look 
to shipment by the seller but contain no term on 
time and manner of payment, in which situations 
the payment may, in proper case, be demanded 
against delivery of appropriate documents. 


In the case of specific transactions such as 
C.O.D. sales or agreements providing for 
payment against documents, the provisions of 
this subsection must be considered in 
conjunction with the special sections of the 
Article dealing with such terms. The provision 
that tender of payment is a condition to the seller's 
duty to tender and complete "any delivery" 
integrates this section with the language and 
policy of the section on delivery in several lots 
which call for separate payment. Finally, attention 
should be directed to the provision on right to 


adequate assurance of performance which 
recognizes, even before the time for tender, an 
obligation on the buyer not to impair the seller’s 
expectation of receiving payment in due course. 


2. Unless there is agreement otherwise the 
concurrence of the conditions as to tender of 
payment and tender of delivery requires their 
performance at a single place or time. This Article 
determines that place and time by determining in 
various other sections the place and time for 
tender of delivery under various circumstances 
and in particular types of transactions. The 
sections dealing with time and place of delivery 
together with the section on right to inspection 
of goods answer the subsidiary question as to 
when payment may be demanded before 
inspection by the buyer. 


3. The essence of the principle involved in 
subsection (2) is avoidance of commercial surprise 
at the time of performance. The section on 
substituted performance covers the peculiar case 
in which legal tender is not available to the 
commercial community. 


4. Subsection (3) is concerned with the rights 
and obligations as between the parties to a sales 
transaction when payment is made by check. 
This Article recognizes that the taking of a 
seemingly solvent party's check is commercially 
normal and proper and, if due diligence is 
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exercised in collection, is not to be penalized in 
any way. The conditional character of the 
payment under this section refers only to the 
effect of the transaction “as between the parties" 
thereto and does not purport to cut into the law 
of "absolute" and "conditional" payment as 
applied to such other problems as the discharge 
of sureties or the responsibilities of a drawee bank 
which is at the same time an agent for collection. 


The phrase “by check” includes not only 
the buyer’s own but any check which does not 
effect a discharge under Article 3 (Section 3-802). 
Similarly the reason of this subsection should 
apply and the same result should be reached 
where the buyer “pays” by sight draft on a 
commercial firm which is financing him. 


5. Under subsection (3) payment by check 
is defeated if it is not honored upon due 
presentment. This corresponds to the provisions 
of article on Commercial Paper. (Section 3-802). 
But if the seller procures certification of the check 
instead of cashing it, the buyer is discharged. 
(Section 3-411). 


6. Where the instrument offered by the buyer 
is not a payment but a credit instrument such as 
a note or a check post-dated by even one day, 
the seller’s acceptance of the instrument insofar 
as third parties are concerned, amounts to a 


delivery on credit and his remedies are set forth 
in the section on buyer’s insolvency. As between 
the buyer and the seller, however, the matter turns 
on the present subsection and the section on 
conditional delivery and subsequent dishonor 
of the instrument gives the seller rights on it as 
well as for breach of the contract for sale. 


Cross References: 


e Pointi: Sections 2-307, 2-310, 2-320, 
2—325, 2—503, 2-513 and 2-609. 

*  Point2: Sections 2-307, 2-310, 2-319, 
2-322, 2—503, 2-504 and 2-513. 

e  Point3: Section 2-614. 

e Point 5: Article 3, esp. Sections 3-802 
and 3-411. 

* Point 6: Sections 2-507, 2—702, and 
Article 3. 


Definitional Cross References: 


* “Buyer”. Section 2-103. 

e “Check”. Section 3-104. 

e “Dishonor”. Section 3-508. 

e “Party”. Section 1-201. 

e "Reasonable time". Section 1-204. 
e “Seller”. Section 2-103. 


§ 2-312. PAYMENT BY BUYER BEFORE INSPECTION. 


(1) Where the contract requires payment before inspection non-conformity of the goods does 
not excuse the buyer from so making payment unless 


(a) the non-conformity appears without inspection; or 


(b) despite tender of the required documents the circumstances would justify injunction 
against honor under this Act (Section 5—109(b)). 


(2) Payment pursuant to subsection (1) does not constitute an acceptance of goods or impair 
the buyer's right to inspect or any of his remedies. 
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OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None, but 
see Sections 47 and 49, Uniform Sales Act. 


Purposes: 


1. Subsection (1) of the present section 
recognizes that the essence of a contract 
providing for payment before inspection is the 
intention of the parties to shift to the buyer the 
risks which would usually rest upon the seller. 
The basic nature of the transaction is thus 
preserved and the buyer is in most cases required 
to pay first and litigate as to any defects later. 


2. "Inspection" under this section is an 
inspection in a manner reasonable for detecting 
defects in goods whose surface appearance is 
satisfactory. 


3. Clause (a) of this subsection states an 
exception to the general rule based on common 
sense and normal commercial practice. The 
apparent non-conformity referred to is one which 
is evident in the mere process of taking delivery. 


4. Clause (b) is concerned with contracts for 
payment against documents and incorporates the 
general clarification and modification of the case 
law contained in the section on excuse of a 
financing agency. Section 5-114. 


5. Subsection (2) makes explicit the general 
policy of the Uniform Sales Act that the payment 
required before inspection in no way impairs the 
buyer's remedies or rights in the event of a default 
by the seller. The remedies preserved to the buyer 
are all of his remedies, which include as a matter 
of reason the remedy for total non-delivery after 
payment in advance. 


The provision on performance or 
acceptance under reservation of rights does not 
apply to the situations contemplated here in 
which payment is made in due course under the 
contract and the buyer need not pay “under 
protest" or the like in order to preserve his rights 
as to defects discovered upon inspection. 


6. This section applies to cases in which the 
contract requires payment before inspection 
either by the express agreement of the parties or 
by reason of the effect in law of that contract. 
The present section must therefore be considered 
in conjunction with the provision on right to 
inspection of goods which sets forth the 
instances in which the buyer is not entitled to 
inspection before payment. 


Cross References: 


e  Point4: Article 5. 
e Point 5: Section 1-207. 
e Point 6: Section 2-513(3). 


Definitional Cross References: 


* “Buyer”. Section 2-103. 

e “Conform”. Section 2-106. 

e “Contract”. Section 1-201. 

e “Financing agency". Section 2-104. 
e “Goods”. Section 2-105. 

e “Remedy”. Section 1-201. 

e “Rights”. Section 1-201. 


§ 2-513. BUYER'S RIGHT TO INSPECTION OF GOODS. 


(1) Unless otherwise agreed and subject to subsection (3), where goods are tendered or delivered 
or identified to the contract for sale, the buyer has a right before payment or acceptance to 
inspect them at any reasonable place and time and in any reasonable manner. When the 
seller is required or authorized to send the goods to the buyer, the inspection may be after 


their arrival. 
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Expenses of inspection must be borne by the buyer but may be recovered from the seller if 
the goods do not conform and are rejected. 


Unless otherwise agreed and subject to the provisions of this Article on C.I.F. contracts 
(subsection (3) of Section 2-321), the buyer is not entitled to inspect the goods before 
payment of the price when the contract provides 


(a) for delivery “C.O.D.” or on other like terms; or 


(b) for payment against documents of title, except where such payment is due only after 
the goods are to become available for inspection. 


A place or method of inspection fixed by the parties is presumed to be exclusive but unless 
otherwise expressly agreed it does not postpone identification or shift the place for delivery 
or for passing the risk of loss. If compliance becomes impossible, inspection shall be as 
provided in this section unless the place or method fixed was clearly intended as an 
indispensable condition failure of which avoids the contract. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provisions: Section 
47(2), (3), Uniform Sales Act. 


Changes: Rewritten, Subsections (2) and (3) 
being new. 


Purposes of Changes and New Matter: To 
correspond in substance with the prior uniform 
statutory provision and to incorporate in addition 
some of the results of the better case law so that: 


1. The buyer is entitled to inspect goods as 
provided in subsection (1) unless it has been 
otherwise agreed by the parties. The phrase 
"unless otherwise agreed" is intended principally 
to cover such situations as those outlined in 
subsections (3) and (4) and those in which the 
agreement of the parties negates inspection 
before tender of delivery. However, no agreement 
by the parties can displace the entire right of 
inspection except where the contract is simply 
for the sale of “this thing.” Even in a sale of 
boxed goods "as is" inspection is a right of the 
buyer, since if the boxes prove to contain some 
other merchandise altogether the price can be 
recovered back; nor do the limitations of the 
provision on effect of acceptance apply in such 
a case. 


2. The buyer's right of inspection is available 
to him upon tender, delivery or appropriation of 


the goods with notice to him. Since inspection is 
available to him on tender, where payment is due 
against delivery he may, unless otherwise agreed, : 
make his inspection before payment ofthe price. 
Itis also available to him after receipt of the goods 
and so may be postponed after receipt for a 
reasonable time. Failure to inspect before 
payment does not impair the right to inspect after 
receipt of the goods unless the case falls within 
subsection (4) on agreed and exclusive inspection 
provisions. The right to inspect goods which 
have been appropriated with notice to the buyer 
holds whether or not the sale was by sample. 


3. The buyer may exercise his right of 
inspection at any reasonable time or place and in 
any reasonable manner. It is not necessary that 
he select the most appropriate time, place or 
manner to inspect or that his selection be the 
customary one in the trade or locality. Any 
reasonable time, place or manner is available to 
him and the reasonableness will be determined 
by trade usages, past practices between the 
parties and the other circumstances of the case. 


The last sentence of subsection (1) makes it 
clear that the place of arrival of shipped goods is 
a reasonable place for their inspection. 


4. Expenses of an inspection made to satisfy 
the buyer of the seller's performance must be 
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assumed by the buyer in the first instance. Since the rule provides merely for an allocation of 
expense there is no policy to prevent the parties from providing otherwise in the agreement. Where 


the buyer would normally bear the expenses of 
the inspection but the goods are rightly rejected 
because of what the inspection reveals, 
demonstrable and reasonable costs of the 
inspection are part of his incidental damage 
caused by the seller's breach. 


5. In the case of payment against documents, 
subsection (3) requires payment before 
inspection, since shipping documents against 
which payment is to be made will commonly arrive 
and be tendered while the goods are still in transit. 
This Article recognizes no exception in any 
peculiar case in which the goods happen to arrive 
before the documents. However, where by the 
agreement payment is to await the arrival of the 
goods, inspection before payment becomes 
proper since the goods are then "available for 
inspection." 


Where by the agreement the documents are 
to be held until arrival the buyer is entitled to 
inspect before payment since the goods are then 
*available for inspection". Proof of usage is not 
necessary to establish this right, but if inspection 
before payment is disputed the contrary must be 
established by usage or by an explicit contract 
term to that effect. 


For the same reason, that the goods are 
available for inspection, a term calling for payment 
against storage documents or a delivery order 
does not normally bar the buyer's right to 
inspection before payment under subsection 
(3)(b). This result is reinforced by the buyer's 
right under subsection (1) to inspect goods 
which have been appropriated with notice to him. 


6. Under subsection (4) an agreed place or 
method of inspection is generally held to be 
intended as exclusive. However, where 
compliance with such an agreed inspection term 
becomes impossible, the question is basically 
one of intention. Ifthe parties clearly intend that 
the method of inspection named is to be a 
necessary condition without which the entire deal 
is to fail, the contract is at an end if that method 
becomes impossible. On the other hand, if the 
parties merely seek to indicate a convenient and 


reliable method but do not intend to give up the 
deal in the event of its failure, any reasonable 
method of inspection may be substituted under 
this Article. 


Since the purpose of an agreed place of 
inspection is only to make sure at that point 
whether or not the goods will be thrown back, 
the *exclusive" feature of the named place is 
satisfied under this Article if the buyer's failure 
to inspect there is held to be an acceptance with 
the knowledge of such defects as inspection 
would have revealed within the section on waiver 
of buyer's objections by failure to particularize. 
Revocation of the acceptance is limited to the 
situations stated in the section pertaining to that 
subject. The reasonable time within which to 
give notice of defects within the section on notice 
of breach begins to run from the point of the 
“acceptance.” 


7. Clauses on time of inspection are 
commonly clauses which limit the time in which 
the buyer must inspect and give notice of defects. 
Such clauses are therefore governed by the 
section of this Article which requires that such a 
time limitation must be reasonable. 


8. Inspection under this Article is not to be 
regarded as a “condition precedent to the passing 
of title” so that risk until inspection remains on 
the seller. Under subsection (4) such an approach 
cannot be sustained. Issues between the buyer 
and seller are settled in this Article almost wholly 
by special provisions and not by the technical 
determination of the locus of the title. Thus 
"inspection as a condition to the passing of title" 
becomes a concept almost without meaning. 
However, in peculiar circumstances inspection 
may still have some ofthe consequences hitherto 
sought and obtained under that concept. 


9. “Inspection” under this section has to do 
with the buyer's check-up on whether the seller's 
performance is in accordance with a contract 
previously made and is not to be confused with 
the “examination” of the goods or of a sample or 
model of them at the time of contracting which 
may affect the warranties involved in the contract. 
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Cross References: 


e Generally: Sections 2-310(b), 2-321(3) 
and 2-606(1)(b). 
* Point 1: Section 2-607. 


e Point 2: Sections 2-501 and 2-502. 
e Point 4: Section 2-715. 

* Point 5: Section 2-321(3). 

* Point 6: Sections 2-606 to 2-608. 

e Point 7: Section 1—204. 

* Point 8: Comment to Section 2-401. 
* Point 9: Section 2-316(3)(b). 


Definitional Cross References: 


e “Buyer”. Section 2-103. 
e “Conform”. Section 2-106. 
e “Contract”. Section 1-201. 
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e “Contract for sale”. Section 2-106. 
e “Document of title”. Section 1-201. 
e “Goods”. Section 2-105. 

e “Party”. Section 1-201. 

e “Presumed”. Section 1—201. 

* "Reasonable time". Section 1-204. 
e “Rights”. Section 1-201. 

e “Seller”. Section 2-103. 

e “Send”. Section 1-201. 

e “Term”. Section 1-201. 


[Changes Made in 2003 Revision: 


Text of Section 3(a) reworded: “for delivery on 
terms that under applicable course of 
performance, course of dealing, or usage of trade 
are interpreted to preclude inspection before 
payment; or^] 


$ 2-514. WHEN DOCUMENTS DELIVERABLE ON ACCEPTANCE; WHEN 
ON PAYMENT. 


Unless otherwise agreed documents against which a draft is drawn are to be delivered to the drawee 
on acceptance of the draft if it is payable more than three days after presentment; otherwise, only on 


payment. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 41, 
Uniform Bills of Lading Act. 


Changes: Rewritten. 


Purposes of Changes: To make the provision 
one of general application so that: 


l. It covers any document against which a 
draft may be drawn, whatever may be the form of 
the document, and applies to interpret the action 
of a seller or consignor insofar as it may affect 
the rights and duties of any buyer, consignee or 
financing agency concerned with the paper. 
Supplementary or corresponding provisions are 
found in Sections 4—503 and 5-112. 


2. An "arrival" draft is a sight draft within 
the purpose of this section. 


Cross References: 


* Point 1: See Sections 2-502, 2-505(2), 
2-507(2), 2-812, 2-513, 22607 
concerning protection of rights of buyer 
and seller, and 4—503 and 5-112 on 
delivery of documents. 


Definitional Cross References: 


e “Delivery”. Section 1-201. 
* “Draft”. Section 3-104. 


Changes Made in 2003 Revision: 


This section now expressly subject to UCC Article 
b 
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§ 2-515. PRESERVING EVIDENCE OF GOODS IN DISPUTE. 


In furtherance of the adjustment of any claim or dispute 


(a) either party on reasonable notification to the other and for the purpose of ascertaining the 
facts and preserving evidence has the right to inspect, test and sample the goods including 
such of them as may be in the possession or control of the other; and 


(b) the parties may agree to a third party inspection or survey to determine the conformity or 
condition of the goods and may agree that the findings shall be binding upon them in any 


subsequent litigation or adjustment. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purposes: 


1. To meet certain serious problems which 
arise when there is a dispute as to the quality of 
the goods and thereby perhaps to aid the parties 
in reaching a settlement, and to further the use of 
devices which will promote certainty as to the 
condition of the goods, or at least aid in 
preserving evidence of their condition. 


2. Under paragraph (a), to afford either party 
an opportunity for preserving evidence, whether 
or not agreement has been reached, and thereby 
to reduce uncertainty in any litigation and, in 
turn perhaps, to promote agreement. 


Paragraph (a) does not conflict with the 
provisions on the seller's right to resell rejected 
goods or the buyer's similar right. Apparent 
conflict between these provisions which will be 
suggested in certain circumstances is to be 
resolved by requiring prompt action by the 
parties. Nor does paragraph (a) impair the effect 
ofaterm for payment before inspection. Short of 
such defects as amount to fraud or substantial 
failure of consideration, non-conformity is neither 
an excuse nor a defense to an action for non- 
acceptance of documents. Normally, therefore, 
until the buyer has made payment, inspected and 
rejected the goods, there is no Occasion or use 
for the rights under paragraph (a). 


3. Under paragraph (b), to provide for third 
party inspection upon the agreement of the 
parties, thereby opening the door to amicable 


adjustments based upon the findings of such 
third parties. 


The use of the phrase "conformity or 
condition" makes it clear that the parties" 
agreement may range from a complete settlement 
of all aspects of the dispute by a third party to 
the use of a third party merely to determine and 
record the condition of the goods so that they 
can be resold or used to reduce the stake in 
controversy. “Conformity”, at one end of the 
scale of possible issues, includes the whole 
question of interpretation of the agreement and 
its legal effect, the state of the goods in regard to 
quality and condition, whether any defects are 
due to factors which operate at the risk of the 
buyer, and the degree of non-conformity where 
that may be material. "Condition", at the other 
end of the scale, includes nothing but the degree 
of damage or deterioration which the goods 
show. Paragraph (b) is intended to reach any 
point in the gamut which the parties may agree 
upon. 


The principle of the section on reservation 
of rights reinforces this paragraph in simplifying 
such adjustments as the parties wish to make in 
partial settlement while reserving their rights as 
to any further points. Paragraph (b) also suggests 
the use of arbitration, where desired, of any 
points left open, but nothing in this section is 
intended to repeal or amend any statute 
governing arbitration. Where any question 
arises as to the extent of the parties' agreement 
under the paragraph, the presumption should be 
that it was meant to extend only to the relation 
between the contract description and the goods 
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Eon CE ÁO —U0]s 
as delivered, since that is what a craftsman in the Cross References: 
trade would normally be expected to report upon. 


Finally, a written and authenticated report of e Point 2: Sections 2-513(3), 2-706 and 
inspection or tests by a third party, whether or 2—711(2) and Article 5. 

not sampling has been practicable, is entitled to © Point 3: Sections 1-202 and 1-207. 

be admitted as evidence under this Act, for it is a 

third party document. Definitional Cross References: 


e “Conform”. Section 2-106. 

e “Goods”. Section 2-105. 

e “Notification”. Section 1—201. 
e “Party”. Section 1-201. 
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PART 6 
BREACH, REPUDIATION AND EXCUSE 


§ 2-601. BUYER'S RIGHTS ON IMPROPER DELIVERY. 


Subject to the provisions of this Article on breach in installment contracts (Section 2-612) and 
unless otherwise agreed under the sections on contractual limitations of remedy (Sections 2-718 and 
2-719), if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer 


may 
(a) reject the whole; or 


(b) accept the whole; or 


(c) accept any commercial unit or units and reject the rest. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: No one 
general equivalent provision but numerous 
provisions, dealing with situations of non- 
conformity where buyer may accept or reject, 
including Sections 11, 44 and 69(1), Uniform Sales 
Act. 


Changes: Partial acceptance in good faith is 
recognized and the buyer's remedies on the 
contract for breach of warranty and the like, where 
the buyer has returned the goods after transfer 
of title, are no longer barred. 


Purposes of Changes: To make it clear that: 


1. A buyer accepting a non-conforming tender 
is not penalized by the loss of any remedy 
otherwise open to him. This policy extends to 
cover and regulate the acceptance of a part of 
any lot improperly tendered in any case where 
the price can reasonably be apportioned. Partial 
acceptance is permitted whether the part of the 
goods accepted conforms or not. The only 
limitation on partial acceptance is that good faith 
and commercial reasonableness must be used to 
avoid undue impairment of the value of the 
remaining portion of the goods. This is the reason 
for the insistence on the “commercial unit" in 
paragraph (c). In this respect, the test is not only 
what unit has been the basis of contract, but 
whether the partial acceptance produces so 


materially adverse an effect on the remainder as 
to constitute bad faith. 


2. Acceptance made with the knowledge of 
the other party is final. An original refusal to 
accept may be withdrawn by a later acceptance if 
the seller has indicated that he is holding the 
tender open. However, if the buyer attempts to 
accept, either in whole or in part, after his original 
rejection has caused the seller to arrange for other 
disposition of the goods, the buyer must answer 
for any ensuing damage since the next section 
provides that any exercise of ownership after 
rejection is wrongful as against the seller. Further, 
he is liable even though the seller may choose to 
treat his action as acceptance rather than 
conversion, since the damage flows from the 
misleading notice. Such arrangements for resale 
or other disposition of the goods by the seller 
must be viewed as within the normal 
contemplation of a buyer who has given notice 
of rejection. However, the buyer’s attempts in 
good faith to dispose of defective goods where 
the seller has failed to give instructions within a 
reasonable time are not to be regarded as an 
acceptance. 


Cross References: 


Sections 2-602(2)(a), 2-612, 2-718 and 2- 
719. 
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Definitional Cross References: 


e “Buyer”. Section 2-103. 

e “Commercial unit". Section 2-105. 
* “Conform”. Section 2-106. 

e “Contract”. Section 1-201. 


e “Goods”. Section 2-105. 
* “Installment contract". Section 2-612. 
* “Rights”. Section 1—201. 


[Changes Made in 2003 Revision: 


This section now expressly subject to 2-504.] 


§ 2-602. MANNER AND EFFECT OF RIGHTFUL REJECTION. 


(1) Rejection of goods must be within a reasonable time after their delivery or tender. It is 
ineffective unless the buyer seasonably notifies the seller. 


(2) Subject to the provisions of the two following sections on rejected goods (Sections 2—603 


and 2-604), 


(a) after rejection any exercise of ownership by the buyer with respect to any commercial 
unit is wrongful as against the seller; and 


(b) ifthe buyer has before rejection taken physical possession of goods in which he does 
not have a security interest under the provisions of this Article (subsection (3) of 
Section 2-711), he is under a duty after rejection to hold them with reasonable care at 
the seller's disposition for a time sufficient to permit the seller to remove them; but 


(c) the buyer has no further obligations with regard to goods rightfully rejected. 


(3) The seller's rights with respect to goods wrongfully rejected are governed by the provisions 
of this Article on Seller's remedies in general (Section 2-703). 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 50, 
Uniform Sales Act. 


Changes: Rewritten. 
Purposes of Changes: To make it clear that: 


1. A tender or delivery of goods made 
pursuant to a contract of sale, even though 
wholly non-conforming, requires affirmative 
action by the buyer to avoid acceptance. Under 
subsection (1), therefore, the buyer is given a 
reasonable time to notify the seller of his 
rejection, but without such seasonable 
notification his rejection is ineffective. The 
sections of this Article dealing with inspection 
of goods must be read in connection with the 
buyer’s reasonable time for action under this 


subsection. Contract provisions limiting the time 
for rejection fall within the rule of the section on 
“Time” and are effective if the time set gives the 
buyer a reasonable time for discovery of defects. 
What constitutes a due “notifying” of rejection 
by the buyer to the seller is defined in Section 1— 
201. 


2. Subsection (2) lays down the normal duties 
of the buyer upon rejection, which flow from the 
relationship of the parties. Beyond his duty to 
hold the goods with reasonable care for the 
buyer's [seller's] disposition, this section 
continues the policy of prior uniform legislation 
in generally relieving the buyer from any duties 
with respect to them, except when the 
circumstances impose the limited obligation of 
salvage upon him under the next section. 
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3. The present section applies only to rightful 
rejection by the buyer. If the seller has made a 
tender which in all respects conforms to the 
contract, the buyer has a positive duty to accept 
and his failure to do so constitutes a ^wrongful 
rejection" which gives the seller immediate 
remedies for breach. Subsection (3) is included 
here to emphasize the sharp distinction between 
the rejection of an improper tender and the non- 
acceptance which is a breach by the buyer. 


4. The provisions of this section are to be 
appropriately limited or modified when a 
negotiation is in process. 


Cross References: 


e Point 1: Sections 1-201, 1—204(1) and 
(3), 225122), 2-513(1) and 2-606(1)(b). 

*  Point2: Section 2-603(1). 

e  Point3: Section 2-703. 


Definitional Cross References: 


e “Buyer”. Section 2-103. 

e “Commercial unit". Section 2-105. 
e “Goods”. Section 2-105. 

e “Merchant”. Section 2-104. 

e “Notifies”. Section 1-201. 

e “Reasonable time". Section 1-204. 
* “Remedy”. Section 1-201. 

e “Rights”. Section 1-201. 

e  "Seasonably". Section 1—204. 

e “Security interest". Section 1-201. 
e “Seller”. Section 2-103. 


[Changes Made in 2003 Revision: 


Provisions of Section 2 now expressly subject to 
2-608(4).] 


(1) 


(2) 


6) 


Prior Uniform Statutory Provision: None. 
Purposes: 


1. This section recognizes the duty imposed 
upon the merchant buyer by good faith and 


§ 2-603. MERCHANT BUYER’S DUTIES AS TO 
RIGHTFULLY REJECTED GOODS. 


Subject to any security interest in the buyer (subsection (3) of Section 2-711), when the 
seller has no agent or place of business at the market of rejection a merchant buyer is under 
a duty after rejection of goods in his possession or control to follow any reasonable 
instructions received from the seller with respect to the goods and in the absence of such 
instructions to make reasonable efforts to sell them for the seller's account if they are 
perishable or threaten to decline in value speedily. Instructions are not reasonable if on 
demand indemnity for expenses is not forthcoming. 


When the buyer sells goods under subsection (1), he is entitled to reimbursement from the 
seller or out of the proceeds for.reasonable expenses of caring for and selling them, and if 
the expenses include no selling commission then to such commission as is usual in the 
trade or if there is none to a reasonable sum not exceeding ten per cent on the gross 
proceeds. 


In complying with this section the buyer is held only to good faith and good faith conduct 
hereunder is neither acceptance nor conversion nor the basis of an action for damages. 


OFFICIAL COMMENT 


commercial practice to follow any reasonable 
instructions of the seller as to reshipping, storing, 
delivery to a third party, reselling or the like. 
Subsection (1) goes further and extends the duty 
to include the making of reasonable efforts to 
effect a salvage sale where the value ofthe goods 
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is threatened and the seller's instructions do not 
arrive in time to prevent serious loss. 


2. The limitations on the buyer's duty to 
resell under subsection (1) are to be liberally 
construed. The buyer's duty to resell under this 
section arises from commercial necessity and thus 
is present only when the seller has *no agent or 
place of business at the market of rejection". A 
financing agency which is acting in behalf of the 
seller in handling the documents rejected by the 
buyer is sufficiently the seller's agent to lift the 
burden of salvage resale from the buyer. (See 
provisions of Sections 4—503 and 5-112 on bank's 
duties with respect to rejected documents.) The 
buyer's duty to resell is extended only to goods 
in his "possession or control", but these are 
intended as words of wide, rather than narrow, 
import. In effect, the measure of the buyer's 
"control" is whether he can practicably effect 
control without undue commercial burden. 


3. The explicit provisions for reimbursement 
and compensation to the buyer in subsection (2) 
are applicable and necessary only where he is 
not acting under instructions from the seller. As 
provided in subsection (1) the seller's instructions 
to be "reasonable" must on demand ofthe buyer 
include indemnity for expenses. 


4. Since this section makes the resale of 
perishable goods an affirmative duty in contrast 
to a mere right to sell as under the case law, 
subsection (3) makes it clear that the buyer is 
liable only for the exercise of good faith in 
determining whether the value of the goods is 
sufficiently threatened to justify a quick resale 
or whether he has waited a sufficient length of 
time for instructions, or what a reasonable means 
and place of resale is. 


5. A buyer who fails to make a salvage sale 
when his duty to do so under this section has 
arisen is subject to damages pursuant to the 
section on liberal administration of remedies. 


Cross References: 


e Point 2: Sections 4—503 and 5-112. 
* Point 5: Section 1-106. Compare 
generally section 2-706. 


Definitional Cross References: 


* “Buyer”. Section 2-103. 

e “Good faith". Section 1-201. 

e “Goods”. Section 2-105. 

e “Merchant”. Section 2-104. 

e “Security interest”. Section 1-201. 
e “Seller”. Section 2-103; 


§ 2-604. BUYER'S OPTIONS AS TO SALVAGE OF RIGHTFULLY 
REJECTED GOODS. 


Subject to the provisions of the immediately preceding section on perishables if the seller gives no 
instructions within a reasonable time after notification of rejection the buyer may store the rejected 
goods for the seller's account or reship them to him or resell them for the seller's account with 
reimbursement as provided in the preceding section. Such action is not acceptance or conversion. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purposes: 
The basic purpose of this section is twofold: 


on the one hand it aims at reducing the stake in 
dispute and on the other at avoiding the pinning 


of a technical *acceptance" on a buyer who has 
taken steps towards realization on or preservation 
of the goods in good faith. This section is 
essentially a salvage section and the buyer's right 
to act under it is conditioned upon (1) non- 
conformity of the goods, (2) due notification of 
rejection to the seller under the section on 
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manner of rejection, and (3) the absence of any 
instructions from the seller which the merchant- 


buyer has a duty to follow under the preceding 
section. 


This section is designed to accord all 
reasonable leeway to a rightfully rejecting buyer 
acting in good faith. The listing of what the buyer 
may do in the absence of instructions from the 
seller is intended to be not exhaustive but merely 
illustrative. This is not a *merchant's" section 
and the options are pure options given to 
merchant and nonmerchant buyers alike. The 
merchant-buyer, however, may in some instances 
be under a duty rather than an option to resell 
under the provisions of the preceding section. 


Cross References: 


e Sections 2-602(1), and 2-603(1) and 2- 
706. 


Definitional Cross References: 


e “Buyer”. Section 2-103. 

e “Notification”. Section 1-201. 

e “Reasonable time". Section 1-204. 
e “Seller”. Section 2-103. 


$ 2-605. WAIVER OF BUYER'S OBJECTIONS BY FAILURE TO 
PARTICULARIZE. 


(1) The buyer's failure to state in connection with rejection a particular defect which is 
ascertainable by reasonable inspection precludes him from relying on the unstated defect 


to justify rejection or to establish breach 


(a) where the seller could have cured it if stated seasonably; or 


(b) between merchants when the seller has after rejection made a request in writing for a 
full and final written statement of all defects on which the buyer proposes to rely. 


(2) Payment against documents made without reservation of rights precludes recovery of the 
payment for defects apparent on the face of the documents. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purposes: 


1. The present section rests upon a policy 
of permitting the buyer to give a quick and 
informal notice of defects in a tender without 
penalizing him for omissions in his statement, 
while at the same time protecting a seller who is 
reasonably misled by the buyer's failure to state 
curable defects. 


2. Where the defect in a tender is one which 
could have been cured by the seller, a buyer who 
merely rejects the delivery without stating his 


objections to it is probably acting in commercial 
bad faith and seeking to get out of a deal which 
has become unprofitable. Subsection (1)(a), 
following the general policy of this Article which 
looks to preserving the deal wherever possible, 
therefore insists that the seller’s right to correct 
his tender in such circumstances be protected. 


3. When the time for cure is past, subsection 
(1)(b) makes it plain that a seller is entitled upon 
request to a final statement of objections upon 
which he can rely. What is needed is that he 
make clear to the buyer exactly what is being 
sought. A formal demand under paragraph (b) 
will be sufficient in the case of a merchant-buyer. 
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4. Subsection (2) applies to the particular 
case of documents the same principle which the 
section on effects of acceptance applies to, the 
case of goods. The matter is dealt with in this 
section in terms of “waiver” of objections rather 
than of right to revoke acceptance, partly to avoid 
any confusion with the problems of acceptance 
of goods and partly because defects in 
documents which are not taken as grounds for 
rejection are generally minor ones. The only 
defects concerned in the present subsection are 
defects in the documents which are apparent on 
their face. Where payment is required against 
the documents they must be inspected before 
payment, and the payment then constitutes 
acceptance of the documents. Under the section 
dealing with this problem, such acceptance of 
the documents does not constitute an 
acceptance of the goods or impair any options 
or remedies of the buyer for their improper 
delivery. Where the documents are delivered 
without requiring such contemporary action as 
payment from the buyer, the reason of the next 
section on what constitutes acceptance of goods, 
applies. Their acceptance by non-objection is 
therefore postponed until after a reasonable time 
for their inspection. In either situation, however, 
the buyer “waives” only what is apparent on the 
face of the documents. 


Cross References: 


*  Point2: Section 2-508. 
e  Point4: Sections 2-512(2), 2-606(1)(b). 
2-607(2). 


Definitional Cross References: 


e “Between merchants". Section 2-104. 
e “Buyer”. Section 2-103 

e . "Seasonably". Section 1-204. 

* “Seller”. Section 2-103. 

“Writing” and “written”. Section 1-201. 


[Changes Made in 2003 Revision: 
Text reworded: 


(1) A buyer's failure to state in connection 
with rejection a particular defect or in 
connection with revocation of 
acceptance a defect that justifies 
revocation precludes the buyer from 
relying on the unstated defect to justify 
rejection or revocation of acceptance if 
the defect is ascertainable by reasonable 
inspection: ] 


§ 2-606. WHAT CONSTITUTES ACCEPTANCE OF GOODS. 


(1) Acceptance of goods occurs when the buyer 


(a) after a reasonable opportunity to inspect the goods signifies to the seller that the 
goods are contorming or that he will take or retain them in spite of their non-conformity: 


Or 


(b) fails to make an effective rejection (subsection (1) of Section 2-602). but such acceptance 
does not occur until the buyer has had a reasonable opportunity to inspect them: or 


(c) does any act inconsistent with the seller's ownership: but if such act is wrongful as 
against the seller it is an acceptance only if ratified by him. 


(2 Acceptance of a part of any commercial unit is acceptance of that entire unit. 
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OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 48, 
Uniform Sales Act. 


Changes: Rewritten, the qualification in 
paragraph (c) and subsection (2) being new; 
otherwise the general policy of the prior 
legislation is continued. 


Purposes of Changes and New Matter: To make 
it clear that: 


1. Under this Article “acceptance” as applied 
to goods means that the buyer, pursuant to the 
contract, takes particular goods which have been 
appropriated to the contract as his own, whether 
or not he is obligated to do so, and whether he 
does so by words, action, or silence when it is 
time to speak. If the goods conform to the 
contract, acceptance amounts only to the 
performance by the buyer of one part of his legal 
obligation. 


2. Under this Article acceptance of goods is 
always acceptance of identified goods which 
have been appropriated to the contract or are 
appropriated by the contract. There is no 
provision for "acceptance of title" apart from 
acceptance in general, since acceptance of title 
is not material under this Article to the detailed 
rights and duties of the parties. (See Section 2- 
401). The refinements of the older law between 
acceptance of goods and of title become 
unnecessary in view of the provisions of the 
sections on effect and revocation of acceptance, 
on effects of identification and on risk of loss, 
and those sections which free the seller's and 
buyer's remedies from the complications and 
confusions caused by the question of whether 
title has or has not passed to the buyer before 
breach. 


3. Under paragraph (a), payment made after 
tender is always one circumstance tending to 
signify acceptance of the goods but in itself it 
can never be more than one circumstance and is 
not conclusive. Also, a conditional 
communication of acceptance always remains 
subject to, its expressed conditions. 


4. Under paragraph (c), any action taken by 
the buyer, which is inconsistent with his claim 
that he has rejected the goods, constitutes an 
acceptance. However, the provisions of 
paragraph (c) are subject to the sections dealing 
with rejection by the buyer which permit the buyer 
to take certain actions with respect to the goods 
pursuant to his options and duties imposed by 
those sections, without effecting an acceptance 
of the goods. The second clause of paragraph 
(c) modifies some of the prior case law and makes 
it clear that “acceptance” in law based on the 
wrongful act of the acceptor is acceptance only 
as against the wrongdoer and then only at the 
option of the party wronged. 


In the same manner in which a buyer can 
bind himself, despite his insistence that he is 
rejecting or has rejected the goods, by an act 
inconsistent with the seller’s ownership under 
paragraph (c), he can obligate himself by a 
communication of acceptance despite a prior 
rejection under paragraph (a). However, the 
sections on buyer’s rights on improper delivery 
and on the effect of rightful rejection, make it 
clear that after he once rejects a tender, paragraph 
(a) does not operate in favor of the buyer unless 
the seller has re-tendered the goods or has taken 
affirmative action indicating that he is holding 
the tender open. See also Comment 2 to Section 
2-601. 


5. Subsection (2) supplements the policy of 
the section on buyer’s rights on improper 
delivery, recognizing the validity of a partial 
acceptance but insisting that the buyer exercise 
this right only as to whole commercial units. 


Cross References: 


e Point2: Sections 2401, 2-509, 2-510, 
2-607, 2-608 and Part 7. 

e  Point4: Sections 2-601 through 2-604. 

e  Point5: Section 2-601. 
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Definitional Cross References: [Changes Made in 2003 Revision: 
* "Buyer". Section 2-103. b Subsection added: 


A ee 1 ] yi^: S ti 25. 
Commercial unit”. Section (c) Subject to Section 2-608(4), does any 


of mas ien EM p À à i 
d Goods". Section 2-105. act inconsistent with the seller's 
e “Seller”. Section 2-103. s ownership.] 


§ 2-607. EFFECT OF ACCEPTANCE; NOTICE OF BREACH; BURDEN OF 
ESTABLISHING BREACH AFTER ACCEPTANCE; NOTICE OF CLAIM OR 
LITIGATION TO PERSON ANSWERABLE OVER. 


(1) The buyer must pay at the contract rate for any goods accepted. 


(2) Acceptance of goods by the buyer precludes rejection of the goods accepted and if made 
with knowledge of a non-conformity cannot be revoked because of it unless the acceptance 
was on the reasonable assumption that the non-conformity would be seasonably cured but 
acceptance does not of itself impair any other remedy provided by this Article for non- 
conformity. 


(3) Where a tender has been accepted 


(a) the buyer must within a reasonable time after he discovers or should have discovered 
any breach notify the seller of breach or be barred from any remedy; and 


(b) ifthe claim is one for infringement or the like (subsection (3) of Section 2-312) and the 
buyer is sued as a result of such a breach he must so notify the seller within a reasonable 
time after he receives notice of the litigation or be barred from any remedy over for 
liability established by the litigation. 


(4) The burden is on the buyer to establish any breach with respect to the goods accepted. 


(3 Where the buyer is sued for breach of a warranty or other obligation for which his seller is 
answerable over 


(a) he may give his seller written notice of the litigation. Ifthe notice states that the seller 
may come in and defend and that if the seller does not do so he will be bound in any 
action against him by his buyer by any determination of fact common to the two 
litigations. then unless the seller after seasonable receipt of the notice does come in 
and defend he is so bound. 


(b) if the claim is one for infringement or the like (subsection (3) of Section 2-312) the 
original seller may demand in writing that his buyer turn over to him control of the 
litigation including settlement or else be barred from any remedy over and if he also 
agrees to bear all expense and to satisfy any adverse judgment. then unless the buyer 
after seasonable receipt of the demand does turn over control the buyer is so barred. 


(6) The provisions of subsections (3). (4) and (5) apply to any obligation of a buyer to hold the 
seller harmless against infringement or the like (subsection (3) of Section 2~312). 
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OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Subsection 
(1)—Section 41, Uniform Sales Act; Subsections 


(2) and (3)—Sections 49 and 69, Uniform Sales 
Act. 


Changes: Rewritten. 


Purposes of Changes: To continue the prior basic 
policies with respect to acceptance of goods while 
making a number of minor though material 
changes in the interest of simplicity and 
commercial convenience so that: 


]. Under subsection (1), once the buyer 
accepts a tender the seller acquires a right to its 
price on the contract terms. In cases of partial 
acceptance, the price of any part accepted is, if 
possible, to be reasonably apportioned, using 
the type of apportionment familiar to the courts 
in quantum valebant cases, to be determined in 
terms of “the contract rate," which is the rate 
determined from the bargain in fact (the 
agreement) after the rules and policies of this 
Article have been brought to bear. 


2. Under subsection (2) acceptance of goods 
precludes their subsequent rejection. Any return 
of the goods thereafter must be by way of 
revocation of acceptance under the next section. 
Revocation is unavailable for a non-conformity 
known to the buyer at the time of acceptance, 
except where the buyer has accepted on the 
reasonable assumption that the non-conformity 
would be seasonably cured. 


3. All other remedies of the buyer remain 
unimpaired under subsection (2). This is intended 
to include the buyer’s full rights with respect to 
future installments despite his acceptance of any 
earlier non-conforming installment. 


4. The time of notification is to be determined 
by applying commercial standards to a merchant 
buyer. “A reasonable time” for notification from 
a retail consumer is to be judged by different 
standards so that in his case it will be extended, 
for the rule of requiring notification is designed 
to defeat commercial bad faith, not to deprive a 
good faith consumer of his remedy. 


The content of the notification need merely 
be sufficient to let the seller know that the 
transaction is still troublesome and must be 
watched. There is no reason to require that the 
notification which saves the buyer’s rights under 
this section must include a clear statement of all 
the objections that will be relied on by the buyer, 
as under the section covering statements of 
defects upon rejection (Section 2-605). Nor is 
there reason for requiring the notification to be a 
claim for damages or of any threatened litigation 
or other resort to a remedy. The notification 
which saves the buyer's rights under this Article 
need only be such as informs the seller that the 
transaction is claimed to involve a breach, and 
thus opens the way for normal settlement through 
negotiation. 


5. Under this Article various beneficiaries 
are given rights for injuries sustained by them 
because of the seller's breach of warranty. Such 
a beneficiary does not fall within the reason of 
the present section in regard to discovery of 
defects and the giving of notice within a 
reasonable time after acceptance, since he has 
nothing to do with acceptance. However, the 
reason of this section does extend to requiring 
the beneficiary to notify the seller that an injury 
has occurred. What is said above, with regard to 
the extended time for reasonable notification from 
the lay consumer after the injury is also 
applicable here; but even a beneficiary can be 
properly held to the use of good faith in notifying, 
once he has had time to become aware of the 
legal situation. 


6. Subsection (4) unambiguously places the 
burden of proof to establish breach on the buyer 
after acceptance. However, this rule becomes 
one purely of procedure when the tender 
accepted was non-conforming and the buyer has 
given the seller notice of breach under 
subsection (3). For subsection (2) makes it clear 
that acceptance leaves unimpaired the buyer's 
right to be made whole, and that right can be 
exercised by the buyer not only by way of cross- 
claim for damages, but also by way of recoupment 
in diminution or extinction ofthe price. 
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7. Subsections (3)(b) and (5)(b) give a 
warrantor against infringement an opportunity 
to defend or compromise third-party claims or be 
relieved of his liability. Subsection (5)(a) codifies 
for all warranties the practice of voucher to 
defend. Compare Section 3-803. Subsection (6) 
makes these provisions applicable to the buyer's 
liability for infringement under Section 2-312. 


8. All ofthe provisions ofthe present section 
are subject to any explicit reservation of rights. 


Cross References: 


e Point 1: Section 1—201. 
* Point 2: Section 2-608. 
e Point 4: Sections 1-204 and 2-605. 
e Point 5: Section 2-318. 


* Point 6: Section 2-717. 
e Point 7: Sections 2-312 and 3-803. 


*  Point8: Section 1-207. 
Definitional Cross References: 


* "Burden of establishing". Section 1— 
201. 

e “Buyer”. Section 2-103. 

e “Conform”. Section 2-106. 

e “Contract”. Section 1-201. 

e “Goods”. Section 2-105. 

* “Notifies”. Section 1-201. 

e “Reasonable time". Section 1-204. 

e “Remedy”. Section 1-201. 

e  "Seasonably". Section 1—204. 


§ 2-608. REVOCATION OF ACCEPTANCE IN WHOLE OR IN PART. 


(1) The buyer may revoke his acceptance of a lot or commercial unit whose non-conformity 
substantially impairs its value to him if he has accepted it 


(a) on the reasonable assumption that its non-conformity would be cured and it has not 


been seasonably cured; or 


(b) without discovery of such non-conformity if his acceptance was reasonably induced 
either by the difficulty of discovery before acceptance or by the seller's assurances. 


(2) Revocation of acceptance must occur within a reasonable time after the buyer discovers or 
should have discovered the ground for it and before any substantial change in condition of 
the goods which is not caused by their own defects. It is not effective until the buyer 


notifies the seller of it. 


(3) A buyer who so revokes has the same rights and duties with regard to the goods involved 


as if he had rejected them. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 
69(1X(d), (3), (4) and (5), Uniform Sales Act. 


Changes: Rewritten. 
Purposes of Changes: To make it clear that: 


1. Although the prior basic policy is 
continued, the buyer is no longer required to elect 


between revocation of acceptance and recovery 
of damages for breach. Both are now available 
to him. The non-alternative character ofthe two 
remedies is stressed by the terms used in the 
present section. The section no longer speaks 
of "rescission," a term capable of ambiguous 
application either to transfer of title to the goods 
or to the contract of sale and susceptible also of 
confusion with cancellation for cause of an 


658 


Part 6 — Breach, Repudiation and Excuse 


82-608 


executed or executory portion of the contract. The remedy under this section is instead referred to 
simply as “revocation of acceptance" of goods tendered under a contract for sale and involves no 


suggestion of “election” of any sort. 


2. Revocation of acceptance is possible only 
where the non-conformity substantially impairs 
the value of the goods to the buyer. For this 
purpose the test is not what the seller had reason 
to know at the time of contracting; the question 
is whether the non-conformity is such as will in 
fact cause a substantial impairment of value to 
the buyer though the seller had no advance 
knowledge as to the buyer's particular 
circumstances. 


3. *Assurances" by the seller under 
paragraph (b) of subsection (1) can rest as well 
in the circumstances or in the contract as in 
explicit language used at the time of delivery. The 
reason for recognizing such assurances is that 
they induce the buyer to delay discovery. These 
are the only assurances involved in paragraph 
(b). Explicit assurances may be made either in 
good faith or bad faith. In either case any remedy 
accorded by this Article is available to the buyer 
under the section on remedies for fraud. 


4. Subsection (2) requires notification of 
revocation of acceptance within a reasonable time 
after discovery of the grounds for such 
revocation. Since this remedy will be generally 
resorted to only after attempts at adjustment have 
failed, the reasonable time period should extend 
in most cases beyond the time in which 
notification of breach must be given, beyond the 
time for discovery of non-conformity after 
acceptance and beyond the time for rejection after 
tender. The parties may by their agreement limit 
the time for notification under this section, but 
the same sanctions and considerations apply to 
such agreements as are discussed in the comment 
on manner and effect of rightful rejection. 


5. The content of the notice under subsection 
(2) is to be determined in this case as in others by 
considerations of good faith, prevention of 
surprise, and reasonable adjustment. More will 
generally be necessary than the mere notification 
of breach required under the preceding section. 
On the other hand the requirements ofthe section 


on waiver of buyer's objections do not apply 
here. The fact that quick notification of trouble 
is desirable affords good ground for being slow 
to bind a buyer by his first statement. Following 
the general policy ofthis Article, the requirements 
of the content of notification are less stringent in 
the case of a non-merchant buyer. 


6. Under subsection (2) the prior policy is 
continued of seeking substantial justice in regard 
to the condition of goods restored to the seller. 
Thus the buyer may not revoke his acceptance if 
the goods have materially deteriorated except by 
reason of their own defects. Worthless goods, 
however, need not be offered back and minor 
defects in the articles reoffered are to be 
disregarded. 


7. The policy of the section allowing partial 
acceptance is carried over into the present section 
and the buyer may revoke his acceptance, in 
appropriate cases, as to the entire lot or any 
commercial unit thereof. 


Cross References: 


e  Point3: Section 2-721. 

* Point 4: Sections 1—204, 2-602 and 2— 
607. 

e Point 5: Sections 2-605 and 2-607. 

e Point 7: Section 2-601. 


Definitional Cross References: 


e “Buyer”. Section 2-103. 

e “Commercial unit". Section 2-105. 
e “Conform”. Section 2-106. 

e “Goods”. Section 2-105. 

e “Lot”. Section 2-105. 

e “Notifies”. Section 1-201. 

e “Reasonable time". Section 1—204. 
e “Rights”. Section 1-201. 

e  *Seasonably". Section 1-204. 

e “Seller”. Section 2-103. 
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[Changes Made in 2003 Revision: against the seller and is an 
acceptance only if ratified by the 
Section added: seller. 

Any use of the goods that is 
reasonable under the 
circumstances is not wrongful as 
against the seller and is not an 
acceptance, but in an appropriate 
case the buyer is obligated to the 
seller for the value ofthe use to the 
buyer.] 


(4) Ifa buyer uses the goods after a (b) 
rightful rejection or justifiable 
revocation of acceptance, the following 
rules apply: 


(a Any use by the buyer that is 


unreasonable under the 
circumstances is wrongful as 


8 2-609. RIGHT TO ADEQUATE ASSURANCE OF PERFORMANCE. 


(1) A contract for sale imposes an obligation on each party that the-other's-expectation"ot- 
—— Ha When reasonable grounds for insecurity 


(2) Between merchants the reasonableness of grounds for insecurity and the adequacy of anv 
assurance offered shall be determined according to commercial standards. 


(3) Acceptance of any improper delivery or payment does not prejudice the aggrieved party's 
right to demand adequate assurance of future performance. 


(4) Afterreceipt ofa justified demand failure to provide within a reasonable time not exceeding 


thirty days such assurance of due performance as is adequate under the circumstances of 
the particular case is a repudiation of the contract. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: See Sections 
53, 54(1)(b), 55 and 63(2), Uniform Sales Act. 


Purposes: 


1. The section rests on the recognition of 
the fact that the essential purpose of a contract 
between commercial men is actual performance 
and they do not bargain merely for a promise, or 
for a promise plus the right to win a lawsuit and 
that a continuing sense of reliance and security 
that the promised performance will be forthcoming 
when due, is an important feature ofthe bargain. 
If either the willingness or the ability ofa party to 
perform declines materially between the time of 
contracting and the time for performance, the 


other party is threatened with the loss of a 
substantial part of what he has bargained for. A 
seller needs protection not merely against having 
to deliver on credit to a shaky buyer. but also 
against having to procure and manufacture the 
goods, perhaps turning down other customers. 
Once he has been given reason to believe that 
the buyer's performance has become uncertain. 
it is an undue hardship to force him to continue 
his own performance. Similarly. a buyer who 
believes that the seller's deliveries have become 
uncertain cannot safely wait for the due date of 
performanee when he has been buying to assure 
himself of materials for his current manufacturing 
or to replenish his stock of merchandise. 
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2. Three measures have been adopted to 
meet the needs of commercial men in such 
situations. First, the aggrieved party is permitted 
to suspend his own performance and any 
preparation therefor, with excuse for any resulting 
necessary delay, until the situation has been 
clarified. "Suspend performance" under this 
section means to hold up performance pending 
the outcome of the demand, and includes also 
the holding up of any preparatory action. This is 
the same principle which governs the ancient law 
of stoppage and seller's lien, and also of excuse 
of a buyer from prepayment ifthe seller's actions 
manifest that he cannot or will not perform. 
(Original Act, Section 63(2).) 


Secondly, the aggrieved party is given the 
right to require adequate assurance that the other 
party's performance will be duly forthcoming. 
This principle is reflected in the familiar clauses 
permitting the seller to curtail deliveries if the 
buyer's credit becomes impaired, which when 
held within the limits of reasonableness and good 
faith actually express no more than the fair 
business meaning of any commercial contract. 


Third, and finally, this section provides the 
means by which the aggrieved party may treat 
the contract as broken if his reasonable grounds 
for insecurity are not cleared up within a 
reasonable time. This is the principle underlying 
the law of anticipatory breach, whether by way 
of defective part performance or by repudiation. 
The present section merges these three principles 
oflaw and commercial practice into a single theory 
of general application to all sales agreements 
looking to future performance. 


3. Subsection (2) of the present section 
requires that “reasonable” grounds and 
*adequate" assurance as used in subsection (1) 
be defined by commercial rather than legal 
standards. The express reference to commercial 
standards carries no connotation that the 
obligation of good faith is not equally applicable 
here. 


Under commercial standards and in accord 
with commercial practice, a ground for insecurity 
need not arise from or be directly related to the 
contract in question. The law as to "dependence" 


or "independence" of promises within a single 
contract does not control the application of the 
present section. 


Thus a buyer who falls behind in “his 
account" with the seller, even though the items 
involved have to do with separate and legally 
distinct contracts, impairs the seller's expectation 
of due performance. Again, under the same test, 
a buyer who requires precision parts which he 
intends to use immediately upon delivery, may 
have reasonable grounds for insecurity if he 
discovers that his seller is making defective 
deliveries of such parts to other buyers with 
similar needs. Thus, too, in a situation such as 
arose in Jay Dreher Corporation v. Delco 
Appliance Corporation, 93 F.2d 275 (C.C.A.2, 
1937), where a manufacturer gave a dealer an 
exclusive franchise for the sale of his product 
but on two or three occasions breached the 
exclusive dealing clause, although there was no 
default in orders, deliveries or payments under 
the separate sales contract between the parties, 
the aggrieved dealer would be entitled to 
suspend his performance of the contract for sale 
under the present section and to demand 
assurance that the exclusive dealing contract 
would be lived up to. There is no need for an 
explicit clause tying the exclusive franchise into 
the contract for the sale of goods since the 
situation itself ties the agreements together. 


The nature of the sales contract enters also 
into the question of reasonableness. For example, 
a report from an apparently trustworthy source 
that the seller had shipped defective goods or 
was planning to ship them would normally give 
the buyer reasonable grounds for insecurity. But 
when the buyer has assumed the risk of payment 
before inspection of the goods, as in a sales 
contract on C.I.F. or similar cash against 
documents terms, that risk is not to be evaded 
by ademand for assurance. Therefore no ground 
for insecurity would exist under this section 
unless the report went to a ground which would 
excuse payment by the buyer. 


4. What constitutes “adequate” assurance 
of due performance is subject to the same test of 
factual conditions. For example, where the buyer 
can make use of a defective delivery, a mere 
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promise by a seller of good repute that he is giving 
the matter his attention and that the defect will 
not be repeated, is normally sufficient. Under 
the same circumstances, however, a similar 
statement by a known corner-cutter might well 
be considered insufficient without the posting 
of a guaranty or, if so demanded by the buyer, a 
speedy replacement of the delivery involved. By 
the same token where a delivery has defects, even 
though easily curable, which interfere with easy 
use by the buyer, no verbal assurance can be 
deemed adequate which is not accompanied by 
replacement, repair, money-allowance, or other 
commercially reasonable cure. 


A fact situation such as arose in Corn 
Products Refining Co. v. Fasola, 94 N.J.L. 181, 
109 A. 505 (1920) offers illustration both of 
reasonable grounds for insecurity and 
"adequate" assurance. In that case a contract 
for the sale of oils on 30 days’ credit, 2% off for 
payment within 10 days, provided that credit was 
to be extended to the buyer only if his financial 
responsibility was satisfactory to the seller. The 
buyer had been in the habit of taking advantage 
of the discount but at the same time that he failed 
to make his customary 10 day payment, the seller 
heard rumors, in fact false, that the buyer's 
financial condition was shaky. Thereupon, the 
seller demanded cash before shipment or security 
satisfactory to him. The buyer sent a good credit 
report from his banker, expressed willingness to 
make payments when due on the 30 day terms 
and insisted on further deliveries under the 
contract. Under this Article the rumors, although 
false, were enough to make the buyer's financial 
condition “unsatisfactory” to the seller under the 
contract clause. Moreover, the buyer's practice 
of taking the cash discounts is enough, apart 
from the contract clause, to lay a commercial 
foundation for suspicion when the practice is 
suddenly stopped. These matters, however, go 
only to the justification of the seller's demand 
for security, or his “reasonable grounds for 
insecurity". 


The adequacy of the assurance given is not 
measured as in the type of “satisfaction” 
situation affected with intangibles, such as in 
personal service cases, cases involving a third 
party's judgment as final, or cases in which the 
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whole contract is dependent on one party's 
satisfaction, as in a sale on approval. Here, the 
seller must exercise good faith and observe 
commercial standards. This Article thus approves 
the statement of the court in James B. Berry's 
Sons Co. of Illinois v. Monark Gasoline & Oil 
Co., Ins., 32 F.2d 74 (C.C.A.8, 1929), that the 
seller's satisfaction under such a clause must be 
based upon reason and must not be arbitrary or 
capricious; and rejects the purely personal *good 
faith" test ofthe Corn Products Refining Co. case, 
which held that in the seller's sole judgment, if 
for any reason he was dissatisfied, he was entitled 
to revoke the credit. In the absence of the buyer's 
failure to take the 296 discount as was his custom, 
the banker's report given in that case would have 
been "adequate" assurance under this Act, 
regardless of the language of the “satisfaction” 
clause. However, the seller is reasonably entitled 
to feel insecure at a sudden expansion of the 
buyer’s use of a credit term, and should be 
entitled either to security or to a satisfactory 
explanation. i 


The entire foregoing discussion as to 
adequacy of assurance by way of explanation is 
subject to qualification when repeated occasions 
for the application ofthis section arise. This Act 
recognizes that repeated delinquencies must be 
viewed as cumulative. On the other hand, 
commercial sense also requires that if repeated 
claims for assurance are made under this section, 
the basis for these claims must be increasingly 
obvious. 


5. A failure to provide adequate assurance 
of performance and thereby to re-establish the 
security of expectation, results in a breach only 
“by repudiation” under subsection (4). 
Therefore, the possibility is continued of 
retraction of the repudiation under the section 
dealing with that problem, unless the aggrieved 
party has acted on the breach in some manner. 


The thirty day limit on the time to provide 
assurance is laid down to free the question of 
reasonable time from uncertainty in later litigation. 


6. Clauses seeking to give the protected party 
exceedingly wide powers to cancel or readjust 
the contract when ground for insecurity arises 
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must be read against the fact that good faith is a 
part of the obligation of the contract and not 
subject to modification by agreement and 
includes, in the case of a merchant, the 
reasonable observance of commercial standards 
of fair dealing in the trade. Such clauses can 
thus be effective to enlarge the protection given 
by the present section to a certain extent, to fix 
the reasonable time within which requested 
assurance must be given, or to define adequacy 
ofthe assurance in any commercially reasonable 
fashion. But any clause seeking to set up arbitrary 
standards for action is ineffective under this 
Article. Acceleration clauses are treated similarly 
in the Articles on Commercial Paper and Secured 
Transactions. 


Cross References: 


*  Point3: Section 1-203. 
e  Point5: Section 2-611. 


e Point 6: Sections 1-203 and 1-208 and 
Articles 3 and 9. 


Definitional Cross References: 


e  "Aggrieved party". Section 1-201. 

e “Between merchants". Section 2-104. 
e “Contract”. Section 1-201. 

e “Contract for sale". Section 2-106. 

e “Party”. Section 1-201. 

e “Reasonable time". Section 1-204. 

* “Rights”. Section 1-201. 

e “Writing”. Section 1-201. 


§ 2-610. ANTICIPATORY REPUDIATION. 


When either party repudiates the contract with respect to a performance not yet due the loss of 
which will substantially impair the value of the contract to the other, the aggrieved party may 


(a) for-a-commercially.reasonable time await performance by the repudiating party; or 


(b) resort to any remedy for breach (Section 2-703 or Section 2-711), even though he has 
notified the repudiating party that he would await the latter's performance and has urged 


retraction; and 


(c) in either case suspend his own performance or proceed in accordance with the provisions 
of this Article on the seller's right to identify goods to the contract notwithstanding breach 
or to salvage unfinished goods (Section 2-704). 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: See Sections 
63(2) and 65, Uniform Sales Act. 


Purposes: To make it clear that: 


1. With the problem of insecurity taken care 
of by the preceding section and with provision 
being made in this Article as to the effect of a 
defective delivery under an installment contract, 
anticipatory repudiation centers upon an overt 
communication of intention or an action which 
renders performance impossible or demonstrates 


a clear determination not to continue with 
performance. 


Under the present section when such a 
repudiation substantially impairs the value ofthe 
contract, the aggrieved party may at any time 
resort to his remedies for breach, or he may 
suspend his own performance while he 
negotiates with, or awaits performance by, the 
other party. But if he awaits performance beyond 
a commercially reasonable time he cannot recover 
resulting damages which he should have 
avoided. 
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2. It is not necessary for repudiation that 
performance be made literally and utterly 
impossible. Repudiation can result from action 
which reasonably indicates a rejection of the 
continuing obligation. And, a repudiation 
automatically results under the preceding section 
on insecurity when a party fails to provide 
adequate assurance of due future performance 
within thirty days after a justifiable demand 
therefor has been made. Under the language of 
this section, a demand by one or both parties for 
more than the contract calls for in the way of 
counter-performance is not in itself a repudiation 
nor does it invalidate a plain expression of desire 
for future performance. However, when under a 
fair reading it amounts to a statement of intention 
not to perform except on conditions which go 
beyond the contract, it becomes a repudiation. 


3. The test chosen to justify an aggrieved 
party's action under this section is the same as 
that in the section on breach in installment 
contracts—namely the substantial value of the 
contract. The most useful test of substantial 
value is to determine whether material 
inconvenience or injustice will result if the 
aggrieved party is forced to wait and receive an 
ultimate tender minus the part or aspect 
repudiated. 


4. After repudiation, the aggrieved party may 
immediately resort to any remedy he chooses 
provided he moves in good faith (see Section 1— 
203). Inaction and silence by the aggrieved party 
may leave the matter open but it cannot be 
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regarded as misleading the repudiating party. 
Therefore the aggrieved party is left free to 
proceed at any time with his options under this 
section, unless he has taken some positive action 
which in good faith requires notification to the 
other party before the remedy is pursued. 


Cross References: 


e Point 1: Sections 2-609 and 2-612. 
e Point 2: Section 2-609. 
e Point 3: Section 2-612. 
e Point 4: Section 1-203. 


Definitional Cross References: 


e  "Aggrieved party". Section 1-201. 
* "Contract". Section 1-201. 

e “Party”. Section 1-201. 

e “Remedy”. Section 1—201. 


[Changes Made in 2003 Revision: 
Section added: 


(2 Repudiation includes language that a 
reasonable person would interpret to 
mean that the other party will not or 
cannot make a performance still due 
under the contract or voluntary, 
affirmative conduct that would appear 
to a reasonable person to make a future 
performance by the other party 
impossible.] 


$ 2-611. RETRACTION OF ANTICIPATORY REPUDIATION. 


(1) Until the repudiating party's next performance is due he can retract his repudiation unless 
the aggrieved party has since the repudiation cancelled or materially changed his position 
or otherwise indicated that he considers the repudiation final. 


(2) Retraction may be by any method which clearly indicates to the aggrieved party that the 
repudiating party intends to perform, but must include any assurance justifiably demanded 
under the provisions of this Article (Section 2-609). 


(3) Retraction reinstates the repudiating party’s rights under the contract with due excuse and 
allowance to the aggrieved party for any delay occasioned by the repudiation. 


664 


Part 6 — Breach, Repudiation and Excuse 


82-612 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purposes: To make it clear that: 


1. The repudiating party's right to reinstate 
the contract is entirely dependent upon the action 
taken by the aggrieved party. If the latter has 
cancelled the contract or materially changed his 
position at any time after the repudiation, there 
can be no retraction under this section. 


2. Under subsection (2) an effective 
retraction must be accompanied by any 
assurances demanded under the section dealing 
with right to adequate assurance. A repudiation 
is of course sufficient to give reasonable ground 
for insecurity and to warrant a request for 
assurance as an essential condition of the 


retraction. However, after a timely and 
unambiguous expression of retraction, a 
reasonable time for the assurance to be worked 
out should be allowed by the aggrieved party 
before cancellation. 


Cross Reference: 
e Point 2: Section 2—609. 
Definitional Cross References: 


e  *"Aggrieved party". Section 1-201. 
e “Cancellation”. Section 2-106. 

e “Contract”. Section 1-201. 

e “Party”. Section 1-201. 

e “Rights”. Section 1-201. 


(1) 


(2) 


(3) 


Prior Uniform Statutory Provision: Section 
45(2), Uniform Sales Act. 
Changes: Rewritten. 


8 2-612. “INSTALLMENT CONTRACT”; BREACH. 


An “installment contract” is one which requires or authorizes the delivery of goods in 
separate lots to be separately accepted, even though the contract contains a clause “each 
delivery is a separate contract” or its equivalent. 


The buyer may reject any installment which is non-conforming if the non-conformity 
substantially impairs the value of that installment and cannot be cured or if the non-conformity 
is a defect in the required documents; but if the non-conformity does not fall within 
subsection (3) and the seller gives adequate assurance of its cure the buyer must accept 
that installment. 


Whenever non-conformity or default with respect to one or more installments substantially 
impairs the value of the whole contract there is a breach of the whole. But the aggrieved 
party reinstates the contract if he accepts a non-conforming installment without seasonably 
notifying of cancellation or if he brings an action with respect only to past installments or 
demands performance as to future installments. 


OFFICIAL COMMENT 


1. The definition of an installment contract 
is phrased more broadly in this Article so as to 
cover installment deliveries tacitly authorized by 
the circumstances or by the option of either party. 


Purposes of Changes: To continue prior law but 


to make explicit the more mercantile interpretation 
of many of the rules involved, so that: 


2. In regard to the apportionment of the price 
for separate payment this Article applies the more 
liberal test of what can be apportioned rather than 
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the test of what is clearly apportioned by the 
agreement. This Article also recognizes 
approximate calculation or apportionment of 
price subject to subsequent adjustment. A 
provision for separate payment for each lot 
delivered ordinarily means that the price is at least 
roughly calculable by units of quantity, but such 
a provision is not essential to an “installment 
contract.” If separate acceptance of separate 
deliveries is contemplated, no generalized 
contrast between wholly “entire” and wholly 
“divisible” contracts has any standing under this 
Article. 


3. This Article rejects any approach which 
gives clauses such as “each delivery is a separate 
contract” their legalistically literal effect. Such 
contracts nonetheless call for installment 
deliveries. Even where a clause speaks of “a 
separate contract for all purposes", a commercial 
reading of the language under the section on 
good faith and commercial standards requires that 
the singleness of the document and the 
negotiation, together with the sense of the 
situation, prevail over any uncommercial and 
legalistic interpretation. 


4. One ofthe requirements for rejection under 
subsection (2) is non-conformity substantially 
impairing the value ofthe installment in question. 
However, an installment agreement may require 
accurate conformity in quality as a condition to 
the right to acceptance if the need for such 
conformity is made clear either by express 
provision or by the circumstances. In such a 
case the effect of the agreement is to define 
explicitly what amounts to substantial impairment 
of value impossible to cure. A clause requiring 
accurate compliance as a condition to the right 
to acceptance must, however, have some basis 
in reason, must avoid imposing hardship by 
surprise and is subject to waiver or to 
displacement by practical construction. 


Substantial impairment of the value of an 
installment can turn not only on the quality of 
the goods but also on such factors as time, 
quantity, assortment, and the like. It must be 
judged in terms of the normal or specifically 
known purposes of the contract. The defect in 
required documents refers to such matters as the 
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absence of insurance documents under a C.I.F. 
contract, falsity of a bill of lading, or one failing 
to show shipment within the contract period or 
to the contract destination. Even in such cases, 
however, the provisions on cure of tender apply 
if appropriate documents are readily procurable. 


5. Under subsection (2) an installment 
delivery must be accepted if the non-conformity 
is curable and the seller gives adequate assurance 
of cure. Cure of non-conformity of an installment 
in the first instance can usually be afforded by 
an allowance against the price, or in the case of 
reasonable discrepancies in quantity either by a 
further delivery or a partial rejection. This Article 
requires reasonable action by a buyer in regard 
to discrepant delivery and good faith requires 
that the buyer make any reasonable minor outlay 
of time or money necessary to cure an 
overshipment by severing out an acceptable 
percentage thereof. The seller must take over a 
cure which involves any material burden; the 
buyer's obligation reaches only to cooperation. 
Adequate assurance for purposes of subsection 
(2) is measured by the same standards as under 
the section on right to adequate assurance of 
performance. 


6. Subsection (3) is designed to further the 
continuance of the contract in the absence of an 
overt cancellation. The question arising when 
an action is brought as to a single installment 
only is resolved by making such action waive 
the right to cancellation. This involves merely a 
defect in one or more installments, as contrasted 
with the situation where there is a true repudiation 
within the section on anticipatory repudiation. 
Whether the non-conformity in any given 
installment justifies cancellation as to the future 
depends, not on whether such non-conformity 
indicates an intent or likelihood that the future 
deliveries will also be defective, but whether the 
non-conformity substantially impairs the value 
ofthe whole contract. If only the seller's security 
in regard to future installments is impaired, he 
has the right to demand adequate assurances of 
proper future performance but has not an 
immediate right to cancel the entire contract. It is 
clear under this Article, however, that defects in 
prior installments are cumulative in effect, so that 
acceptance does not wash out the defect - 
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"waived." Prior policy is continued, putting the 
rule as to buyer's default on the same footing as 
that in regard to seller's default. 


7. Under the requirement of seasonable 
notification of cancellation under subsection (3), 
a buyer who accepts a non-conforming 
installment which substantially impairs the value 
of the entire contract should properly be 
permitted to withhold his decision as to whether 
or not to cancel pending a response from the 
seller as to his claim for cure or adjustment. 
Similarly, a seller may withhold a delivery pending 
payment for prior ones, at the same time delaying 
his decision as to cancellation. A reasonable time 
for notifying of cancellation, judged by 
commercial standard under the section on good 
faith, extends of course to include the time covered 
by any reasonable negotiation in good faith. 
However, during this period the defaulting party 
is entitled, on request, to know whether the 
contract is still in effect, before he can be required 
to perform further. 


Cross References: 


e  Point2: Sections 2-307 and 2-607. 
*  Point3: Section 1-203. 
* Point 5: Sections 2-208 and 2-609. 
e Point 6: Section 2—610. 


Definitional Cross References: 


e “Action”. Section 1-201. 

e “Aggrieved party". Section 1-201. 
e “Buyer”. Section 2-103. 

* "Cancellation". Section 2-106. 

e “Conform”. Section 2-106. 

e “Contract”. Section 1-201. 

e “Lot”. Section 2-105. 

e “Notifies”. Section 1-201. 

e  "Seasonably". Section 1—204. 

e “Seller”. Section 2-103. 


§ 2-613. CASUALTY TO IDENTIFIED GOODS. 


Where the contract requires for its performance goods identified when the contract is made, and the 
goods suffer casualty without fault of either party before the risk of loss passes to the buyer, or in a 
proper case under a “no arrival, no sale” term (Section 2-324) then 


(a) ifthe loss is total the contract is avoided; and 


(b) if the loss is partial or the goods have so deteriorated as no longer to conform to the 
contract the buyer may nevertheless demand inspection and at his option either treat the 
contract as avoided or accept the goods with due allowance from the contract price for the 
deterioration or the deficiency in quantity but without further right against the seller. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Sections 7 
and 8, Uniform Sales Act. 


Changes: Rewritten, the basic policy being 
continued but the test of a “divisible” or 
*indivisible" sale or contract being abandoned 
in favor of adjustment in business terms. 


Purposes of Changes: 


1. Where goods whose continued existence 
is presupposed by the agreement are destroyed 
without fault of either party, the buyer is relieved 
from his obligation but may at his option take the 
surviving goods at a fair adjustment. “Fault” is 
intended to include negligence and not merely 
wilful wrong. The buyer is expressly given the 
right to inspect the goods in order to determine 
whether he wishes to avoid the contract entirely 
or to take the goods with a price adjustment. 
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2. The section applies whether the goods 
were already destroyed at the time of contracting 
without the knowledge of either party or whether 
they are destroyed subsequently but before the 
risk of loss passes to the buyer. Where under 
the agreement, including of course usage of trade, 
the risk has passed to the buyer before the 
casualty, the section has no application. Beyond 
this, the essential question in determining 
whether the rules of this section are to be applied 
is whether the seller has or has not undertaken 
the responsibility for the continued existence of 
the goods in proper condition through the time 
of agreed or expected delivery. 


3. The section on the term “no arrival, no 
sale” makes clear that delay in arrival, quite as 
much as physical change in the goods, gives the 
buyer the options set forth in this section. 


Cross Reference: 
* Point 3: Section 2-324. 
Definitional Cross References: 


e ` "Buyer". Section 2-103. 

e “Conform”. Section 2-106. 
e “Contract”. Section 1-201. 
e “Fault”. Section 1-201. 

e “Goods”. Section 2-105. 

e “Party”. Section 1-201. 

e “Rights”. Section 1-201. 

e “Seller”. Section 2-103. 


§ 2-614. SUBSTITUTED PERFORMANCE. 


(1) Where without fault of either party the agreed berthing, loading, or unloading facilities fail 
or an agreed type of carrier becomes unavailable or the agreed manner of delivery otherwise 
becomes commercially impracticable but a commercially reasonable substitute is available, 
such substitute performance must be tendered and accepted. 


(2) Ifthe agreed means or manner of payment fails because of domestic or foreign governmental 
regulation, the seller may withhold or stop delivery unless the buyer provides a means or 
manner of payment which is commercially a substantial equivalent. If delivery has already 
been taken, payment by the means or in the manner provided by the regulation discharges 
the buyer’s obligation unless the regulation is discriminatory, oppressive or predatory. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purposes: 


1. Subsection (1) requires the tender of a 
commercially reasonable substituted 
performance where agreed to facilities have failed 
or become commercially impracticable. Under this 
Article, in the absence of specific agreement, the 
normal or usual facilities enter into the agreement 
either through the circumstances, usage of trade 
or prior course of dealing. 


This section appears between Section 2-613 
on casualty to identified goods and the next 


section on excuse by failure of presupposed 
conditions, both of which deal with excuse and 
complete avoidance of the contract where the 
occurrence or non-occurrence of a contingency 
which was a basic assumption of the contract 
makes the expected performance impossible. The 
distinction between the present section and 
those sections lies in whether the failure or 
impossibility of performance arises in connection 
with an incidental matter or goes to the very heart 
ofthe agreement. The differing lines of solution 
are contrasted in a comparison of International 
Paper Co. v. Rockefeller, 161 App.Div. 180, 146 
N.Y.S. 371 (1914) and Meyer v. Sullivan, 40 . 
Cal.App. 723, 181 P. 847 (1919). In the former 
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case a contract for the sale of spruce to be cut 
from a particular tract of land was involved. When 
a fire destroyed the trees growing on that tract 
the seller was held excused since performance 
was impossible. In the latter case the contract 
called for delivery of wheat “f.o.b. Kosmos 
Steamer at Seattle.” The war led to cancellation 
of that line’s sailing schedule after space had 
been duly engaged and the buyer was held 
entitled to demand substituted delivery at the 
warehouse on the line’s loading dock. Under 
this Article, of course, the seller would also be 
entitled, had the market gone the other way, to 
make a substituted tender in that manner. 


There must, however, be a true commercial 
impracticability to excuse the agreed to 
performance and justify a substituted 
performance. When this is the case a reasonable 
substituted performance tendered by either party 
should excuse him from strict compliance with 
contract terms which do not go to the essence of 
the agreement. 


2. The substitution provided in this section 
as between buyer and seller does not carry over 
into the obligation of a financing agency under a 
letter of credit, since such an agency is entitled 
to performance which is plainly adequate on its 


face and without need to look into commercial 
evidence outside of the documents. See Article 
5, especially Sections 5-102, 5-103, 5-109, 5- 
110,5-114. 


3. Under subsection (2) where the contract 
is still executory on both sides, the seller is 
permitted to withdraw unless the buyer can 
provide him with a commercially equivalent return 
despite the governmental regulation. Where, 
however, only the debt for the price remains, a 
larger leeway is permitted. The buyer may pay in 
the manner provided by the regulation even 
though this may not be commercially equivalent 
provided that the regulation is not 
"discriminatory, oppressive or predatory." 


Cross Reference: 
e  Point2: Article 5. 
Definitional Cross References: 


e “Buyer”. Section 2-103. 
* “Fault”. Section 1-201. 
e “Party”. Section 1—201. 
e “Seller”. Section 2-103. 


§ 2-615. EXCUSE BY FAILURE OF PRESUPPOSED CONDITIONS. 


Except so far as a seller may have assumed a greater obligation and subject to the preceding section 


on substituted performance: 


(a) Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs 
(b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has 
been made impracticable by the occurrence ofa contingency the non-occurrence of which 
was a basic assumption on which the contract was made or by compliance in good faith 
with any applicable foreign or domestic governmental regulation or order whether or not it 


later proves to be invalid. 


(b) 


Where the causes mentioned in paragraph (a) affect only a part of the seller's capacity to 


perform, he must allocate production and deliveries among his customers but may at his 
option include regular customers not then under contract as well as his own requirements 
for further manufacture. He may so allocate in any manner which is fair and reasonable. 
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(c) The seller must notify the buyer seasonably that there will be delay or non-delivery and, 
when allocation is required under paragraph (b), of the estimated quota thus made available 


for the buyer. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purposes: 


1. This section excuses a seller from timely 
delivery of goods contracted for, where his 
performance has become commercially 
impracticable because of unforeseen supervening 
circumstances not within the contemplation of 
the parties at the time of contracting. The 
destruction of specific goods and the problem of 
the use of substituted performance on points 
other than delay or quantity, treated elsewhere 
in this Article, must be distinguished from the 
matter covered by this section. 


2. The present section deliberately refrains 
from any effort at an exhaustive expression of 
contingencies and is to be interpreted in all cases 
sought to be brought within its scope in terms of 
its underlying reason and purpose. 


3. The first test for excuse under this Article 
in terms of basic assumption is a familiar one. 
The additional test of commercial impracticability 
(as contrasted with “impossibility,” “frustration 
of performance" or "frustration of the venture") 
has been adopted in order to call attention to the 
commercial character of the criterion chosen by 
this Article. 


4. Increased cost alone does not excuse 
performance unless the rise in cost is due to some 
unforeseen contingency which alters the 
essential nature of the performance. Neither is a 
rise or a collapse in the market in itself a 
justification, for that is exactly the type of 
business risk which business contracts made at 
fixed prices are intended to cover. But a severe 
shortage of raw materials or of supplies due to a 
contingency such as war, embargo, local crop 
failure, unforeseen shutdown of major sources 
of supply or the like, which either causes a marked 
increase in cost or altogether prevents the seller 
from securing supplies necessary to his 


performance, is within the contemplation of this 
section. (See Ford & Sons, Ltd., v. Henry 
Leetham & Sons, Ltd., 21 Com.Cas. 55 (1915, 
K.B.D.).) 


5. Where a particular source of supply is 
exclusive under the agreement and fails through 
casualty, the present section applies rather than 
the provision on destruction or deterioration of 
specific goods. The same holds true where a 
particular source of supply is shown by the 
circumstances to have been contemplated or 
assumed by the parties at the time of contracting. 
(See Davis Co. v. Hoffmann-LaRoche Chemical 
Works, 178 App.Div. 855, 166 N.Y.S. 179 (1917) 
and International Paper Co. v. Rockefeller, 161 
App.Div. 180, 146 N.Y.S. 371 (1914).) There is no 
excuse under this section, however, unless the 
seller has employed all due measures to assure 
himselfthat his source will not fail. (See Canadian 
Industrial Alcohol Co., Ltd., v. Dunbar Molasses 
Co., 258 N.Y. 194, 179 N.E. 383, 80 A.L.R. 1173 
(1932) and Washington Mfg. Co. v. Midland 
Lumber Co., 113 Wash. 593, 194 P. 777 (1921).) 


In the case of failure of production by an 
agreed source for causes beyond the seller's 
control, the seller should, if possible, be excused 
since production by an agreed source is without 
more a basic assumption of the contract. Such 
excuse should not result in relieving the defaulting 
supplier from liability nor in dropping into the 
seller's lap an unearned bonus of damages over. 
The flexible adjustment machinery of this Article 
provides the solution under the provision on the 
obligation of good faith. A condition to his 
making good the claim of excuse is the turning 
over to the buyer of his rights against the 
defaulting source of supply to the extent of the 
buyer's contract in relation to which excuse is 
being claimed. 


6. In situations in which neither sense nor 
justice is served by either answer when the issue . 
is posed in flat terms of “excuse” or “no excuse,” 
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adjustment under the various provisions of this 
Article is necessary, especially the sections on 
good faith, on insecurity and assurance and on 
the reading of all provisions in the light of their 
purposes, and the general policy of this Act to 
use equitable principles in furtherance of 
commercial standards and good faith. 


7. The failure of conditions which go to 
convenience or collateral values rather than to 
the commercial practicability of the main 
performance does not amount to a complete 
excuse. However, good faith and the reason of 
the present section and of the preceding one may 
properly be held to justify and even to require 
any needed delay involved in a good faith inquiry 
seeking a readjustment of the contract terms to 
meet the new conditions. 


8. The provisions of this section are made 
subject to assumption of greater liability by 
agreement and such agreement is to be found 
not only in the expressed terms of the contract 
but in the circumstances surrounding the 
contracting, in trade usage and the like. Thus 
the exemptions of this section do not apply when 
the contingency in question is sufficiently 
foreshadowed at the time of contracting to be 
included among the business risks which are 
fairly to be regarded as part ofthe dickered terms, 
either consciously or as a matter of reasonable, 
commercial interpretation from the circumstances. 
(See Madeirense Do Brasil, S.A. v. Stulman- 
Emrick Lumber Co., 147 F.2d 399 (C.C.A., 2 Cir., 
1945).) The exemption otherwise present through 
usage of trade under the present section may 
also be expressly negated by the language of the 
agreement. Generally, express agreements as to 
exemptions designed to enlarge upon or supplant 
the provisions of this section are to be read in 
the light of mercantile sense and reason, for this 
section itself sets up the commercial standard 
for normal and reasonable interpretation and 
provides a minimum beyond which agreement 
may not go. 


Agreement can also be made in regard to 
the consequences of exemption as laid down in 
paragraphs (b) and (c) and the next section on 
procedure on notice claiming excuse. 


9. The case of a farmer who has contracted 
to sell crops to be grown on designated land 
may be regarded as falling either within the 
section on casualty to identified goods or this 
section, and he may be excused, when there is a 
failure ofthe specific crop, either on the basis of 
the destruction of identified goods or because 
of the failure of a basic assumption of the 
contract. 


Exemption of the buyer in the case of a 
“requirements” contract is covered by the 
“Output and Requirements” section both as to 
assumption and allocation of the relevant risks. 
But when a contract by a manufacturer to buy 
fuel or raw material makes no specific reference 
to a particular venture and no such reference may 
be drawn from the circumstances, commercial 
understanding views it as a general deal in the 
general market and not conditioned on any 
assumption of the continuing operation of the 
buyer’s plant. Even when notice is given by the 
buyer that the supplies are needed to fill a specific 
contract of a normal commercial kind, commercial 
understanding does not see such a supply 
contract as conditioned on the continuance of 
the buyer's further contract for outlet. On the 
other hand, where the buyer's contract is in | 
reasonable commercial understanding 
conditioned on a definite and specific venture or 
assumption as, for instance, a war procurement 
subcontract known to be based on a prime 
contract which is subject to termination, or a 
supply contract for a particular construction 
venture, the reason of the present section may 
well apply and entitle the buyer to the exemption. 


10. Following its basic policy of using 
commercial practicability as a test for excuse, this 
section recognizes as of equal significance either 
a foreign or domestic regulation and disregards 
any technical distinctions between "law," 
“regulation,” “order” and the like. Nor does it 
make the present action ofthe seller depend upon 
the eventual judicial determination of the legality 
ofthe particular governmental action. The seller's 
good faith belief in the validity of the regulation 
is the test under this Article and the best evidence 
of his good faith is the general commercial 
acceptance of the regulation. However, 
governmental interference cannot excuse unless 


671 


82-615 


UNIFORM COMMERCIAL CODE - ARTICLE 2 


it truly “supervenes” in such a manner as to be 
beyond the seller's assumption of risk. And any 
action by the party claiming excuse which causes 
or colludes in inducing the governmental action 
preventing his performance would be in breach 
of good faith and would destroy his exemption. 


11. An excused seller must fulfill his contract 
to the extent which the supervening contingency 
permits, and if the situation is such that his 
customers are generally affected he must take 
account of all in supplying one. Subsections (a) 
and (b), therefore, explicitly permit in any proration 
a fair and reasonable attention to the needs of 
regular customers who are probably relying on 
spot orders for supplies. Customers at different 
stages ofthe manufacturing process may be fairly 
treated by including the seller's manufacturing 
requirements. A fortiori, the seller may also take 
account of contracts later in date than the one in 
question. The fact that such spot orders may be 
closed at an advanced price causes no difficulty, 
since any allocation which exceeds normal past 
requirements will not be reasonable. However, 
good faith requires, when prices have advanced, 
that the seller exercise real care in making his 
allocations, and in case of doubt his contract 
customers should be favored and supplies 
prorated evenly among them regardless of price. 
Save for the extra care thus required by changes 
in the market, this section seeks to leave every 
reasonable business leeway to the seller. 


Cross References: 


* Point 1: Sections 2-613 and 2-614. 

e  Point2: Section 1-102. 

* Point 5: Sections 1—203 and 2-613. 

e Point 6: Sections 1-102, 1—203 and 2- 
609. 

* Point 7: Section 2-614. 

e Point 8: Sections 1-201, 2-302 and 2- 
616. 

e  Point9: Sections 1-102, 2-306 and 2- 
613. 


Definitional Cross References: 


e “Between merchants". Section 2-104. 
e “Buyer”. Section 2-103. 

e “Contract”. Section 1-201. 

e “Contract for sale". Section 2-106. 

e “Good faith". Section 1-201. 

e “Merchant”. Section 2-104. 

* “Notifies”. Section 1-201. 

e  "Seasonably". Section 1-201. 

e “Seller”. Section 2-103. 


§ 2-616. PROCEDURE ON NOTICE CLAIMING EXCUSE. 


(1) Where the buyer receives notification of a material or indefinite delay or an allocation 
justified under the preceding section he may by written notification to the seller as to any 
delivery concerned, and where the prospective deficiency substantially impairs the value 
of the whole contract under the provisions of this Article relating to breach of installment 
contracts (Section 2-612), then also as to the whole, 


(a) terminate and thereby discharge any unexecuted portion of the contract; or 


(b) modify the contract by agreeing to take his available quota in substitution. 


(2) Ifafter receipt of such notification from the seller the buyer fails so to modify the contract 
within a reasonable time not exceeding thirty days the contract lapses with respect to any 


deliveries affected. 
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(3) The provisions of this section may not be negated by agreement except in so far as the 
seller has assumed a greater obligation under the preceding section. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purposes: 


This section seeks to establish simple and 
workable machinery for providing certainty as to 
when a supervening and excusing contingency 
“excuses” the delay, “discharges” the contract, 
or may result in a waiver ofthe delay by the buyer. 
When the seller notifies, in accordance with the 
preceding section, claiming excuse, the buyer 
may acquiesce, in which case the contract is so 
modified. No consideration is necessary in a case 
of this kind to support such a modification. If 
the buyer does not elect so to modify the contract, 
he may terminate it and under subsection (2) his 
silence after receiving the seller's claim of excuse 
operates as such a termination. Subsection (3) 
denies effect to any contract clause made in 
advance oftrouble which would require the buyer 


to stand ready to take delivery whenever the seller 
is excused from delivery by unforeseen 
circumstances. 


Cross References: 
* Point 1: Sections 2-209 and 2-615. 
Definitional Cross References: 


e “Buyer”. Section 2-103. 

e “Contract”. Section 1-201. 

* “Installment contract". Section 2-612. 
e “Notification”. Section 1—201. 

e “Reasonable time". Section 1—204. 

* “Seller”. Section 2-103. 

e “Termination”. Section 2-106. 

e “Written”. Section 1—201. 
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REMEDIES 


§ 2-701. REMEDIES FOR BREACH OF COLLATERAL 
CONTRACTS NOT IMPAIRED. 


Remedies for breach of any obligation or promise collateral or ancillary to a contract for sale are not 
impaired by the provisions of this Article. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. vitally into the contract should be considered a 
part thereof in so far as cross-claims or defenses 
Purposes: are concerned. 


Whether a claim for breach of an obligation Definitional Cross References: 
collateral to the contract for sale requires separate 
trial to avoid confusion of issues is beyond the e “Contract for sale". Section 2-106. 
scope of this Article; but contractual e “Remedy”. Section 1-201. 
arrangements which as a business matter enter 


§ 2-702. SELLER’S REMEDIES ON DISCOVERY OF BUYER’S 
INSOLVENCY. 


(1) Where the seller discovers the buyer to be insolvent he may refuse delivery except for cash 
including payment for all goods theretofore delivered under the contract, and stop delivery 
under this Article (Section 2-705). 


(2) Where the seller discovers that the buyer has received goods on credit while insolvent he 
may reclaim the goods upon demand made within ten days after the receipt, but if 
misrepresentation of solvency has been made to the particular seller in writing within three 
months before delivery the ten day limitation does not apply. Except as provided in this 
subsection the seller may not base a right to reclaim goods on the buyer's fraudulent or 
innocent misrepresentation of solvency or of intent to pay. 


(3) The seller's right to reclaim under subsection (2) is subject to the rights of a buyer in 


ordinary course or other good faith purchaser under this Article (Section 2-403). Successful 
reclamation of goods excludes all other remedies with respect to them. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Subsection Sales Act; Subsection (2)—none; Subsection 
(1)—Sections 53(1)(b), 54(1)(c) and 57, Uniform  (3)—Section 76(3), Uniform Sales Act. 
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Changes: Rewritten, the protection given to a 
seller who has sold on credit and has delivered 
goods to the buyer immediately preceding his 
insolvency being extended. 


Purposes of Changes and New Matter: To make 
it clear that: 


1. The seller's right to withhold the goods or 
to stop delivery except for cash when he 
discovers the buyer’s insolvency is made explicit 
in subsection (1) regardless of the passage of 
title, and the concept of stoppage has been 
extended to include goods in the possession of 
any bailee who has not yet attorned to the buyer. 


2. Subsection (2) takes as its base line the 
proposition that any receipt of goods on credit 
by an insolvent buyer amounts to a tacit business 
misrepresentation of solvency and therefore is 
fraudulent as against the particular seller. This 
Article makes discovery of the buyer’s 
insolvency and demand within a ten day period 
a condition of the right to reclaim goods on this 
ground. The ten day limitation period operates 
from the time of receipt of the goods. 


An exception to this time limitation is made 
when a written misrepresentation of solvency has 
been made to the particular seller within three 
months prior to the delivery. To fall within the 
exception the statement of solvency must be in 
writing, addressed to the particular seller and 
dated within three months of the delivery. 


3. Because the right of the seller to reclaim 
goods under this section constitutes preferential 


UNIFORM COMMERCIAL CODE - ARTICLE 2 


treatment as against the buyer’s other creditors, 
subsection (3) provides that such reclamation 
bars all his other remedies as to the goods 
involved. As amended 1966. 


Cross References: 


* Point 1: Sections 2-401 and 2-705. 
* Compare Section 2-502. 


Definitional Cross References: 


e “Buyer”. Section 2-103. 

e “Buyer in ordinary course of business". 
Section 1—201. 

e “Contract”. Section 1-201. 

e “Good faith”. Section 1-201. 

e “Goods”. Section 2-105. 

e “Insolvent”. Section 1—201. 

e “Person”. Section 1-201. 

e “Purchaser”. Section 1-201. 

e “Receipt” of goods. Section 2-103. 

e “Remedy”. Section 1-201. 

e “Rights”. Section 1-201. 

e “Seller”. Section 2-103. 

e “Writing”. Section 1-201. 


[Changes Made in 2003 Revision: 
Requirement that seller reclaim goods upon 


discovery of insolvency within 10 days changed 
to a “reasonable time."] 


§ 2-703. SELLER'S REMEDIES IN GENERAL. 


Where the buyer wrongfully rejects or revokes acceptance of goods or fails to make a payment due 
on or before delivery or repudiates with respect to a part or the whole, then with respect to any goods 
directly affected and, if the breach is of the whole contract (Section 2-612), then also with respect to 
the whole undelivered balance, the aggrieved seller may 


(a) withhold delivery of such goods; 


(b) stop delivery by any bailee as hereafter provided (Section 2-705); 
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(c) proceed under the next section respecting goods still unidentified to the contract; 


resell and recover damages as hereafter provided (Section 2-706); 


(e) recover damages for non-acceptance (Section 2-708) or in a proper case the price (Section 


2-709); 


(f) cancel. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: No 
comparable index section. See Section 53, 
Uniform Sales Act. 


Purposes: 


1. This section is an index section which 
gathers together in one convenient place all of 
the various remedies open to a seller for any 
breach by the buyer. This Article rejects any 
doctrine of election of remedy as a fundamental 
policy and thus the remedies are essentially 
cumulative in nature and include all of the 
available remedies for breach. Whether the 
pursuit of one remedy bars another depends 
entirely on the facts of the individual case. 


2. The buyer's breach which occasions the 
use of the remedies under this section may 
involve only one lot or delivery of goods, or may 
involve all of the goods which are the subject 
matter of the particular contract. The right of the 
seller to pursue a remedy as to all the goods when 
the breach is as to only one or more lots is covered 
by the section on breach in installment contracts. 
The present section deals only with the remedies 
available after the goods involved in the breach 
have been determined by that section. 


3. In addition to the typical case of refusal to 
pay or default in payment, the language in the 
preamble, “fails to make a payment due,” is 
intended to cover the dishonor of a check on 
due presentment, or the non-acceptance of a 
draft, and the failure to furnish an agreed letter of 
credit. 


4. It should also be noted that this Act 
requires its remedies to be liberally administered 
and provides that any right or obligation which 


it declares is enforceable by action unless a 
different effect is specifically prescribed (Section 
1-106). 


Cross References: 


e  Point2: Section 2-612. 
e  Point3: Section 2-325. 
"  Point4: Section 1—106. 


Definitional Cross References: 


e  "Aggrieved party". Section 1-201. 
e “Buyer”. Section 2-103. 

* “Cancellation”. Section 2-106. 

e “Contract”. Section 1-201. 

e “Goods”. Section 2-105. 

e “Remedy”. Section 1-201. 

e “Seller”. Section 27103. 


Changes Made in 2003 Revision: 
Completely reworded: 


(1) A breach of contract by the buyer 
includes the buyer's wrongful rejection 
or wrongful attempt to revoke 
acceptance of goods, wrongful failure 
to perform a contractual obligation, 
failure to make a payment when due, and 
repudiation. 


Q) Ifthe buyer is in breach of contract the 
seller, to the extent provided for by this 


Act or other law, may: 


(a) withhold delivery of the goods; 
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(b) 


(c) 


(d) 


(h) 


(i) 


stop delivery of the goods under 
Section 2-705; 


proceed under Section 2-704 with 
respect to goods unidentified to 
the contract or unfinished; 


reclaim the goods under Section 2- 
507(2) or 2-702(2); 


require payment directly from the 
buyer under Section 2-325(c); 


cancel; 


resell and recover damages under 
Section 2-706; 


recover damages for 
nonacceptance or repudiation 
under Section 2-708(1); 


recover lost profits under Section 
2-708(2); 


G3) 


(j) recover the price under Section 2- 
709; 


(k) obtain specific performance under 
Section 2-716; 


( recover liquidated damages under 
Section 2-718; 


(m) in other cases, recover damages in 
any manner that is reasonable 
under the circumstances. 


If the buyer becomes insolvent, the 
seller may: 


(a) withhold delivery under Section 2- 
702(1); 


(b) stop delivery of the goods under 
Section 2-705; 


(c) reclaim the goods under Section 
2-702(2). 


§ 2-704. SELLER’S RIGHT TO IDENTIFY GOODS TO THE CONTRACT 
NOTWITHSTANDING BREACH OR TO SALVAGE UNFINISHED GOODS. 


(1) An aggrieved seller under the preceding section may 


(a) identify to the contract conforming goods not already identified if at the time he learned 
of the breach they are in his possession or control; 


(b) treat as the subject of resale goods which have demonstrably been intended for the 
particular contract even though those goods are unfinished. 


(2) Where the goods are unfinished an aggrieved seller may in the exercise of reasonable 
commercial judgment for the purposes of avoiding loss and of effective realization either 
complete the manufacture and wholly identify the goods to the contract or cease manufacture 
and resell for scrap or salvage value or proceed in any other reasonable manner. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Sections 


63(3) and 64(4), Uniform Sales Act. 


Changes: Rewritten, the seller’s rights being 


broadened. 


Purposes of Changes: 


1. This section gives an aggrieved seller the 


right at the time of breach to identify to the 


contract any conforming finished goods, 


regardless of their resalability, and to use 


reasonable judgment as to completing unfinished 
goods. It thus makes the goods available for 
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primary remedy, and in the special case in which 
resale is not practicable, allows the action for the 
price which would then be necessary to give the 
seller the value of his contract. 


2. Under this Article the seller is given 
express power to complete manufacture or 
procurement of goods for the contract unless 
the exercise of reasonable commercial judgment 
as to the facts as they appear at the time he learns 
of the breach makes it clear that such action will 
result in a material increase in damages. The 
burden is on the buyer to show the commercially 
unreasonable nature of the seller's action in 
completing manufacture. 


Cross References: 
e Sections 2-703 and 2-706. 
Definitional Cross References: 


e  *Aggrieved party". Section 1—201. 
e “Conforming”. Section 2-106. 

e “Contract”. Section 1-201. 

e “Goods”. Section 2-105. 

e “Rights”. Section 1-201. 

e “Seller”. Section 2-103. 


§ 2-705. SELLER’S STOPPAGE OF DELIVERY IN 
TRANSIT OR OTHERWISE. 


(1) The seller may stop delivery of goods in the possession of a carrier or other bailee when he 
discovers the buyer to be insolvent (Section 2-702) and may stop delivery of carload, 
truckload, planeload or larger shipments of express or freight when the buyer repudiates or 
fails to make a payment due before delivery or if for any other reason the seller has a right 


to withhold or reclaim the goods. 


(2) As against such buyer the seller may stop delivery until 


(a) receipt of the goods by the buyer; or 


(b) acknowledgment to the buyer by any bailee of the goods except a carrier that the bailee 


holds the goods for the buyer; or 


(c) such acknowledgment to the buyer by a carrier by reshipment or as warehouseman; or 


(d) negotiation to the buyer of any negotiable document of title covering the goods. 


3) 


(a) To stop delivery the seller must so notify as to enable the bailee by reasonable diligence 


to prevent delivery of the goods. 


(b) After such notification the bailee must hold and deliver the goods according to the 
directions of the seller but the seller is liable to the bailee for any ensuing charges or 


damages. 


(c) Ifa negotiable document of title has been issued for goods the bailee is not obliged to 
obey a notification to stop until surrender of the document. 


679 


82-705 ^ 


UNIFORM COMMERCIAL CODE - ARTICLE 2 


(d) A carrier who has issued a non-negotiable bill of lading is not obliged to obey a 
notification to stop received from a person other than the consignor. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Sections 57— 
59, Uniform Sales Act; see also Sections 12, 14 
and 42, Uniform Bills of Lading Act and Sections 
9, 11 and 49, Uniform Warehouse Receipts Act. 


Changes: This section continues and develops 
the above sections of the Uniform Sales Act in 
the light ofthe other uniform statutory provisions 
noted. 


Purposes: To make it clear that: 


1. Subsection (1) applies the stoppage 
principle to other bailees as well as carriers. 


It also expands the remedy to cover the 
situations, in addition to buyer's insolvency, 
specified in the subsection. But since stoppage 
is a burden in any case to carriers, and might be 
a very heavy burden to them if it covered all small 
shipments in all these situations, the right to stop 
for reasons other than insolvency is limited to 
carload, truckload, planeload or larger shipments. 
The seller shipping to a buyer of doubtful credit 
can protect himself by shipping C.O.D. 


Where stoppage occurs for insecurity it is 
merely a suspension of performance, and if 
assurances are duly forthcoming from the buyer 
the seller is not entitled to resell or divert. 


Improper stoppage is a breach by the seller 
if it effectively interferes with the buyer's right to 
due tender under the section on manner of tender 
of delivery. However, if the bailee obeys an 
unjustified order to stop he may also be liable to 
the buyer. The measure of his obligation is 
dependent on the provisions of the Documents 
of Title Article (Section 7-303). Subsection 3(b) 
therefore gives him a right of indemnity as against 
the seller in such a case. 


2. "Receipt by the buyer" includes receipt 
by the buyer's designated representative, the 
subpurchaser, when shipment is made direct to 
him and the buyer himself never receives the 
goods. It is entirely proper under this Article 


that the seller, by making such direct shipment to 
the sub-purchaser, be regarded as acquiescing 
in the latter's purchase and as thus barred from 
stoppage of the goods as against him. 


As between the buyer and the seller, the 
latter's right to stop the goods at any time until 
they reach the place of final delivery is recognized 
by this section. 


Under subsection (3)(c) and (d), the carrier 
is under no duty to recognize the stop order of a 
person who is a stranger to the carrier's contract. 
But the seller's right as against the buyer to stop 
delivery remains, whether or not the carrier is 
obligated to recognize the stop order. Ifthe carrier 
does obey it, the buyer cannot complain merely 
because of that circumstance; and the seller- 
becomes obligated under subsection (3)(b) to pay 
the carrier any ensuing damages or charges. 


3. A diversion of a shipment is not a 
"reshipment" under subsection (2)(c) when it is 
merely an incident to the original contract of 
transportation. Nor is the procurement of 
"exchange bills" of lading which change only 
the name of the consignee to that of the buyer's 
local agent but do not alter the destination of a 
reshipment. 


Acknowledgment by the carrier as a 
"warehouseman" within the meaning of this 
Article requires a contract of a truly different 
character from the original shipment, a contract 
not in extension of transit but as a 
warehouseman. 


4. Subsection (3)(c) makes the bailee's 
obedience of a notification to stop conditional 
upon the surrender of any outstanding negotiable 
document. 


5. Any charges or losses incurred by the 
carrier in following the seller’s orders, whether or 
not he was obligated to do so, fall to the seller’s 
charge. 
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6. After an effective stoppage under this — Definitional Cross References: 
section the seller's rights in the goods are the 


same as if he had never made a delivery. e “Buyer”. Section 2-103. 
= e “Contract for sale". Section 2-106. 
e ‘Document of title". Section 1-201. 
¢ Sections 2-702 and 2-703. * “Goods”. Section 2-105. 
* Point 1: Sections 2-503 and 2-609, and e “Insolvent”. Section 1-201. 
Article 7. e “Notification”. Section 1-201. 
e  Point2: Section 2-103 and Article 7. e “Receipt” of goods. Section 2-103. 


e “Rights”. Section 1-201. 
e “Seller”. Section 2-103. 


§ 2-706. SELLER'S RESALE INCLUDING CONTRACT FOR RESALE. 


(1) Under the conditions stated in Section 2-703 on seller's remedies, the seller may resell the 

goods concerned or the undelivered balance thereof. Where the resale is made in good 

faith and in a commercially reasonable manner the seller may recover the difference between 

the resale price and the contract price together with any incidental damages allowed under 

the provisions of this Article (Section 2—710), but less expenses saved in consequence of 

the buyer's breach. Contract — Resale Fc 

TDacdertals - ex peers 

(2) Except as otherwise provided in subsection (3) or unless otherwise agreed resale may be at 

public or private sale including sale by way of one or more contracts to sell or of identification 

to an existing contract of the seller. Sale may be as a unit or in parcels and at any time and 

place and on any terms but every aspect of the sale including the method, manner, time, 

place and terms must be commercially reasonable. The resale must be reasonably identified 

as referring to the broken contract, but it is not necessary that the goods be in existence or 

that any or all of them have been identified to the contract before the breach. 


(3) Where the resale is at private sale the seller must give the buyer reasonable notification of 
his intention to resell. 


(4) Where the resale is at public sale 


(a) only identified goods can be sold except where there is a recognized market for a public 
sale of futures in goods of the kind; and 


(b) it must be made at a usual place or market for public sale if one is reasonably available 
and except in the case of goods which are perishable or threaten to decline in value 
speedily the seller must give the buyer reasonable notice of the time and place of the 


resale; and 


(c) ifthe goods are not to be within the view of those attending the sale the notification of 
sale must state the place where the goods are located and provide for their reasonable 
inspection by prospective bidders; and 
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(d) the seller may buy. 


(5) A purchaser who buys in good faith at a resale takes the goods free of any rights of the 
original buyer even though the seller fails to comply with one or more of the requirements 


of this section. 


(6) The seller is not accountable to the buyer for any profit made on any resale. A person in the 
position of a seller (Section 2-707) or a buyer who has rightfully rejected or justifiably 
revoked acceptance must account for any excess over the amount of his security interest, 
as hereinafter defined (subsection (3) of Section 2-711). 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 60, 
Uniform Sales Act. 


Changes: Rewritten. 


Purposes of Changes: To simplify the prior 
statutory provision and to make it clear that: 


1. The only condition precedent to the 
seller's right of resale under subsection (1) is a 
breach by the buyer within the section on the 
seller's remedies in general or insolvency. Other 
meticulous conditions and restrictions of the prior 
uniform statutory provision are disapproved by 
this Article and are replaced by standards of 
commercial reasonableness. Under this section 
the seller may resell the goods after any breach 
by the buyer. Thus, an anticipatory repudiation 
by the buyer gives rise to any of the seller’s 
remedies for breach, and to the right of resale. 
This principle is supplemented by subsection (2) 
which authorizes a resale of goods which are not 
in existence or were not identified to the contract 
before the breach. 


2. In order to recover the damages prescribed 
in subsection (1) the seller must act “in good 
faith and in a commercially reasonable manner” 
in making the resale. This standard is intended 
to be more comprehensive than that of 
“reasonable care and judgment” established by 
the prior uniform statutory provision. Failure to 
act properly under this section deprives the seller 
of the measure of damages here provided and 
relegates him to that provided in Section 2-708. 


Under this Article the seller resells by 
authority of law, in his own behalf, for his own 


benefit and for the purpose of fixing his damages. 
The theory of a seller's agency is thus rejected. 


3. If the seller complies with the prescribed 
standard of duty in making the resale, he may 
recover from the buyer the damages provided 
for in subsection (1). Evidence of market or 
current prices at any particular time or place is 
relevant only on the question of whether the 
seller acted in a commercially reasonable manner - 
in making the resale. 


The distinction drawn by some courts 
between cases where the title had not passed to 
the buyer and the seller had resold as owner, and 
cases where the title had passed and the seller 
had resold by virtue of his lien on the goods, is 
rejected. 


4. Subsection (2) frees the remedy of resale 
from legalistic restrictions and enables the seller 
to resell in accordance with reasonable 
commercial practices so as to realize as high a 
price as possible in the circumstances. By 
"public" sale is meant a sale by auction. A 
"private" sale may be effected by solicitation and 
negotiation conducted either directly or through 
a broker. In choosing between a public and 
private sale the character of the goods must be 
considered and relevant trade practices and 
usages must be observed. 

5. Subsection (2) merely clarifies the common 
law rule that the time for resale is a reasonable 
time after the buyer's breach, by using the 
language "commercially reasonable." What is 
such a reasonable time depends upon the nature 
of the goods, the condition of the market and the 
other circumstances ofthe case; its length cannot 
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be measured by any legal yardstick or divided 
into degrees. Where a seller contemplating resale 
receives a demand from the buyer for inspection 
under the section of preserving evidence of 
goods in dispute, the time for resale may be 
appropriately lengthened. 


On the question of the place for resale, 
subsection (2) goes to the ultimate test, the 
commercial reasonableness of the seller's choice 
as to the place for an advantageous resale. This 
Article rejects the theory that the seller is required 
to resell at the agreed place for delivery and that 
a resale elsewhere can be permitted only in 
exceptional cases. 


6. The purpose of subsection (2) being to 
enable the seller to dispose of the goods to the 
best advantage, he is permitted in making the 
resale to depart from the terms and conditions of 
the original contract for sale to any extent 
*commercially reasonable" in the circumstances. 


7. The provision of subsection (2) that the 
goods need not be in existence to be resold 
applies when the buyer is guilty of anticipatory 
repudiation of a contract for future goods, before 
the goods or some of them have come into 
existence. In such a case the seller may exercise 
the right of resale and fix his damages by “one or 
more contracts to sell” the quantity of conforming 
future goods affected by the repudiation. The 
companion provision of subsection (2) that resale 
may be made although the goods were not 
identified to the contract prior to the buyer’s 
breach, likewise contemplates an anticipatory 
repudiation by the buyer but occurring after the 
goods are in existence. If the goods so identified 
conform to the contract, their resale will fix the 
seller’s damages quite as satisfactorily as if they 
had been identified before the breach. 


8. Where the resale is to be by private sale, 
subsection (3) requires that reasonable 
notification of the seller’s intention to resell must 
be given to the buyer. The length of notification 
of a private sale depends upon the urgency of 
the matter. Notification of the time and place of 
this type of sale is not required. 


Subsection (4)(b) requires that the seller give 
the buyer reasonable notice of the time and place 
of a public resale so that he may have an 
opportunity to bid or to secure the attendance of 
other bidders. An exception is made in the case 
of goods “which are perishable or threaten to 
decline speedily in value.” 

9. Since there would be no reasonable 
prospect of competitive bidding elsewhere, 
subsection (4) requires that a public resale “must 
be made at a usual place or market for public sale 
if one is reasonably available;” i.e., a place or 
market which prospective bidders may 
reasonably be expected to attend. Such a market 
may still be “reasonably available” under this 
subsection, though at a considerable distance 
from the place where the goods are located. In 
such a case the expense of transporting the 
goods for resale is recoverable from the buyer as 
part of the seller’s incidental damages under 
subsection (1). However, the question of 
availability is one of commercial reasonableness 
in the circumstances and if such “usual” place or 
market is not reasonably available, a duly 
advertised public resale may be held at another 
place if it is one which prospective bidders may 
reasonably be expected to attend, as 
distinguished from a place where there is no 
demand whatsoever for goods of the kind. 


Paragraph (a) of subsection (4) qualifies the 
last sentence of subsection (2) with respect to 
resales of unidentified and future goods at public 
sale. If conforming goods are in existence the 
seller may identify them to tie contract after the 
buyer’s breach and then resell them at public sale. 
If the goods have not been identified, however, 
he may resell them at public sale only as “future” 
goods and only where there is a recognized 
market for public sale of futures in goods of the 
kind. 


The provisions of paragraph (c) of 
subsection (4) are intended to permit intelligent 
bidding. 


The provision of paragraph (d) of subsection 
(4) permitting the seller to bid and, of course, to 
become the purchaser, benefits the original buyer 
by tending to increase the resale price and thus 
decreasing the damages he will have to pay. 
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10. This Article departs in subsection (5) 
from the prior uniform statutory provision in 
permitting a good faith purchaser at resale to take 
a good title as against the buyer even though 
the seller fails to comply with the requirements 
of this section. 


11. Under subsection (6), the seller retains 
profit, if any, without distinction based on 
whether or not he had a lien since this Article 
divorces the question of passage of title to the 
buyer from the seller's right of resale or the 
consequences of its exercise. On the other hand, 
where “a person in the position of a seller" or a 
buyer acting under the section on buyer's 
remedies, exercises his right of resale under the 
present section he does so only for the limited 
purpose of obtaining cash for his "security 
interest" in the goods. Once that purpose has 
been accomplished any excess in the resale price 
belongs to the seller to whom an accounting must 
be made as provided in the last sentence of 
subsection (6). 


Cross References: 


e Point 1: Sections 2—610, 2-702 and 2- 
703. 

e  Point2: Section 1-201. 

e  Point3: Sections 2-708 and 2-710. 

e  Point4: Section 2-328. 

e Point 8: Section 2-104. 


e Point 9: Section 2-710. 
e Point 11: Sections 2-401, 2—707 and 2- 
711Q). 


Definitional Cross References: 


e “Buyer”. Section 2-103. 

e “Contract”. Section 1-201. 

e “Contract for sale". Section 2-106. 

e “Good faith". Section 2-103. 

e “Goods”. Section 2-105. 

e “Merchant”. Section 2-104. 

e “Notification”. Section 1-201. 

* "Person in position of seller". Section 
2—707. 

e “Purchase”. Section 1—201. 

e “Rights”. Section 1-201. 

e "Sale". Section 2-106. 

e “Security interest". Section 1—201. 

e “Seller”. Section 2-103. 


[Changes Made in 2003 Revision: 


Section 1 allows for consequential damages upon 
breach of the buyer. 


Section added: (7) Failure ofa seller to resell under 
this section does not bar the seller from any other 
remedy. } 


§ 2-707. “PERSON IN THE POSITION OF A SELLER”. 


(1) A “person in the position of a seller” includes as against a principal an agent who has paid 
or become responsible for the price of goods on behalf of his principal or anyone who 
otherwise holds a security interest or other right in goods similar to that of a seller. 


(2) A person in the position of a seller may as provided in this Article withhold or stop delivery 
(Section 2-705) and resell (Section 2-706) and recover incidental damages (Section 2-710). 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 
52(2), Uniform Sales Act. 


Changes: Rewritten. 


Purposes of Changes: To make it clear that: 


In addition to following in general the prior 
uniform statutory provision, the case of a 
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financing agency which has acquired documents 
by honoring a letter of credit for the buyer or by 
discounting a draft for the seller has been 
included in the term “a person in the position of 
a seller." 


Cross Reference: 


e Article 5, Section 2-506. 


§ 2-708. SELLER'S DAMAGES FOR E 
NON-ACCEPTANCE OR REPUDIATION. 


Definitional Cross References: 


*  "Consignee". Section 7-102. 

e “Consignor”. Section 7-102. 

e “Goods”. Section 2-105. 

e “Security interest". Section 1—201. 
e “Seller”. Section 2-103. 


cí Pe: ag 
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(1) Subject to subsection (2) and to the provisions of this Article with respect to proof of 
market price (Section 2-723), the measure of damages for non-acceptance or repudiation by 
the buyer isthe difference between the market price at the time and place for tender and the 
unpaid contract price together with any incidental damages provided in this Article (Section 
2—710), but less expenses saved in consequence of the buyer's breach. 


(2) If the measure of damages provided in subsection (1) is inadequate to put the seller in as 
good a position as performance would have done then the measure of damages is the profit 
(including reasonable overhead) which the seller would have made from full performance 
by the buyer, together with any incidental damages provided in this Article (Section 2-710), 
due allowance for costs reasonably incurred and due credit for payments or proceeds of 


resale. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 64, 
Uniform Sales Act. 


Changes: Rewritten. 
Purposes of Changes: To make it clear that: 


1. The prior uniform statutory provision is 
followed generally in setting the current market 
price at the time and place for tender as the 
standard by which damages for non-acceptance 
are to be determined. The time and place of tender 
is determined by reference to the section on 
manner of tender of delivery, and to the sections 
on the effect of such terms as FOB, FAS, CIF, C 
& F, Ex Ship and No Arrival, No Sale. 


In the event that there is no evidence 
available of the current market price at the time 
and place of tender, proof of a substitute market 


may be made under the section on determination 
and proof of market price. Furthermore, the 
section on the admissibility of market quotations 
is intended to ease materially the problem of 
providing competent evidence. 


2. The provision of this section permitting 
recovery of expected profit including reasonable 
overhead where the standard measure of 
damages is inadequate, together with the new 
requirement that price actions may be sustained 
only where resale is impractical, are designed to 
eliminate the unfair and economically wasteful 
results arising under the older law when fixed 
price articles were involved. This section permits 
the recovery of lost profits in all appropriate 
cases, which would include all standard priced 
goods. The normal measure there would be list 
price less cost to the dealer or list price less 
manufacturing cost to the manufacturer. It is not 
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necessary to a recovery of “profit” to show a 
history of earnings, especially of a new venture 
is involved. ‘ 


3. In all cases the seller may recover 
incidental damages. 


Cross References: 


* Point 1: Sections 2-319 through 2-324, 
2—503, 2-723 and 2-724. 

e . Point 2: Section 2-709. 

e  Point3: Section 2-710. 


Definitional Cross References: 


e “Buyer”. Section 2-103. 
* “Contract”. Section 1—201. 
e “Seller”. Section 2-103. 


[Changes Made in 2003 Revision: 


Measure of damages in 2-709(1)(a) is the 
difference between the contract and the market 
price at the time of tender. 


Subsection added to Section 1: 


(b) the measure of damages for repudiation 
by the buyer is the difference between 
the contract price and the market price 
at the place for tender at the expiration 
ofa commercially reasonable time after 
the seller learned ofthe repudiation, but 
no later than the time stated in 
paragraph (a), together with any 
incidental or consequential damages 
provided in Section 2-710, less 
expenses saved in consequence of the 
buyer's breach.] 


§ 2-709. ACTION FOR THE PRICE. 


(1) When the buyer fails to pay the price as it becomes due the seller may recover, together with 
any incidental damages under the next section, the price 


(a) of goods accepted or of conforming goods lost or damaged within a commercially 
reasonable time after risk of their loss has passed to the buyer; and 


(b) ofgoods identified to the contract ifthe seller is unable after reasonable effort to resell 
them at a reasonable price or the circumstances reasonably indicate that such effort 


will be unavailing. 


(2) Where the seller sues for the price he must hold for the buyer any goods which have been 
identified to the contract and are still in his control except that if resale becomes possible he 
may resell them at any time prior to the collection ofthe judgment. The net proceeds of any 
such resale must be credited to the buyer and payment of the judgment entitles him to any 


goods not resold. 


(3) After the buyer has wrongfully rejected or revoked acceptance of the goods or has failed to 
make a payment due or has repudiated (Section 2-61 0), a seller who is held not entitled to 
the price under this section shall nevertheless be awarded damages for non-acceptance 


under the preceding section. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 63, 
Uniform Sales Act. 


Changes: Rewritten, important commercially 
needed changes being incorporated. 
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Purposes of Changes: To make it clear that: 


1. Neither the passing of title to the goods 
nor the appointment of a day certain for payment 
is now material to a price action. 


2. The action for the price is now generally 
limited to those cases where resale of the goods 
is impracticable except where the buyer has 
accepted the goods or where they have been 
destroyed after risk of loss has passed to the 
buyer. 


3. This section substitutes an objective test 
by action for the former “not readily resalable” 
standard. An action for the price under 
subsection (1)(b) can be sustained only after a 
“reasonable effort to resell” the goods “at 
reasonable price” has actually been made or 
where the circumstances “reasonably indicate” 
that such an effort will be unavailing. 


4. If a buyer is in default not with respect to 
the price, but on an obligation to make an 
advance, the seller should recover not under this 
section for the price as such, but for the default 
in the collateral (though coincident) obligation 
to finance the seller. If the agreement between 
the parties contemplates that the buyer will 
acquire, on making the advance, a security 
interest in the goods, the buyer on making the 
advance has such an interest as soon as the seller 
has rights in the agreed collateral. See Section 
9-204. 


5. “Goods accepted” by the buyer under 
subsection (1)(a) include only goods as to which 
there has been no justified revocation of 
acceptance, for such a revocation means that 
there has been a default by the seller which bars 


his rights under this section. “Goods lost or 
damaged” are covered by the section on risk of 
loss. “Goods identified to the contract” under 
subsection (1)(b) are covered by the section on 
identification and the section on identification 
notwithstanding breach. 


6. This section is intended to be exhaustive 
in its enumeration of cases where an action for 
the price lies. 


7. If the action for the price fails, the seller 
may nonetheless have proved a case entitling 
him to damages for non-acceptance. In such a 
situation, subsection (3) permits recovery of 
those damages in the same action. 


Cross References: 


* Point 4: Section 1-106. 


e Point 5: Sections 2-501, 2-509, 2-510 
and 2-704. 
e Point 7: Section 2-708. 


Definitional Cross References: 


e “Action”. Section 1-201. 

e “Buyer”. Section 2-103. 

e “Conforming”. Section 2-106. 
e “Contract”. Section 1-201. 

e “Goods”. Section 2-105. 

e “Seller”. Section 2-103. 


[Changes Made in 2003 Revision: 


Seller may also recover consequential damages 
for buyer's failure to pay.] 


§ 2-710. SELLER'S INCIDENTAL DAMAGES. 


Incidental damages to an aggrieved seller include any commercially reasonable charges, expenses or 
commissions incurred in stopping delivery, in the transportation, care and custody of goods after 
the buyer’s breach, in connection with return or resale of the goods or otherwise resulting from the 


breach. 
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OFFICIAL COMMENT 


Prior Uniform Statutory Provision: See Sections ^ Changes Made in 2003 Revision: 
64 and 70, Uniform Sales Act. 

Sections added: 
Purposes: To authorize reimbursement of the 


seller for expenses reasonably incurred by him (2) Consequential damages resulting from 
as a result of the buyer's breach. The section the buyer's breach include any loss 
sets forth the principal normal and necessary resulting from general or particular 
additional elements of damage flowing from the requirements and needs of which the 
breach but intends to allow all commercially buyer at the time of contracting had 
reasonable expenditures made by the seller. reason to know and which could not 
reasonably be prevented by resale or 

Definitional Cross References: otherwise. 
e  "Aggrieved party". Section 1—201. (3) Ina consumer contract, a seller may not 
e “Buyer”. Section 2-103. recover consequential damages from a 


. consumer. 
* “Goods”. Section 2-105. 


e “Seller”. Section 2-103. 


§ 2-711. BUYER'S REMEDIES IN GENERAL; BUYER'S SECURITY 
INTEREST IN REJECTED GOODS. 


(1) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or 
justifiably revokes acceptance then with respect to any goods involved, and with respect 
to the whole if the breach goes to the whole contract (Section 2-61 2), the buyer may cancel 
and whether or not he has done so may in addition to recovering so much of the price as has 
been paid 


(a) "cover" and have damages under the next section as to all the goods affected whether 
or not they have been identified to the contract; or 


(b) recover damages for non-delivery as provided in this Article (Section 2-713). 
(2) Where the seller fails to deliver or repudiates the buyer may also 


(a) ifthe goods have been identified recover them as provided in this Article (Section 2- 
502); or 


(b) in a proper case obtain specific performance or replevy the goods as provided in this 
Article (Section 2—716). 


(3) Onrightful rejection or justifiable revocation of acceptance a buyer has a security interest 
in goods in his possession or control for any payments made on their price and any expenses 
reasonably incurred in their inspection, receipt, transportation, care and custody and may 
hold such goods and resell them in like manner as an aggrieved seller (Section 2-706). 
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OFFICIAL COMMENT 


Prior Uniform Statutory Provision: No 
comparable index section; Subsection (3)— 
Section 69(5), Uniform Sales Act. 


Changes: The prior uniform statutory provision 
is generally continued and expanded in 
Subsection (3). 


Purposes of Changes and New Matter: 


1. To index in this section the buyer's 
remedies, subsection (1) covering those remedies 
permitting the recovery of money damages, and 
subsection (2) covering those which permit 
reaching the goods themselves. The remedies 
listed here are those available to a buyer who 
has not accepted the goods or who has 
justifiably revoked his acceptance. The remedies 
available to a buyer with regard to goods finally 
accepted appear in the section dealing with 
breach in regard to accepted goods. The buyer's 
right to proceed as to all goods when the breach 
is as to only some of the goods is determined by 
the section on breach in installment contracts 
and by the section on partial acceptance. 


Despite the seller's breach, proper retender 
of delivery under the section on cure of improper 
tender or replacement can effectively preclude 
the buyer's remedies under this section, except 
for any delay involved. 


2. To make it clear in subsection (3) that the 
buyer may hold and resell rejected goods if He 
has paid a part of the price or incurred expenses 
of the type specified. “Paid” as used here 
includes acceptance of a draft or other time 
negotiable instrument or the signing of a 
negotiable note. His freedom of resale is 
coextensive with that of a seller under this Article 
except that the buyer may not keep any profit 
resulting from the resale and is limited to retaining 
only the amount of the price paid and the costs 
involved in the inspection and handling of the 
goods. The buyer’s security interest in the goods 
is intended to be limited to the items listed in 
subsection (3), and the buyer is not permitted to 
retain such funds as he might believe adequate 
for his damages. The buyer’s right to cover, or to 


have damages for non-delivery, is not impaired 
by his exercise of his right of resale. 


3. It should also be noted that this Act 
requires its remedies to be liberally administered 
and provides that any right or obligation which 
it declares is enforceable by action unless a 
different effect is specifically prescribed (Section 
1-106). 


Cross References: 


* Point 1: Sections 2—508, 2-601(c), 2- 
608, 2-612 and 2-714. 

e Point 2: Section 2-706. 

e Point3: Section 1-106. 


Definitional Cross References: 


e  "Aggrieved party". Section 1-201. 
* “Buyer”. Section 2-103. 

e “Cancellation”. Section 2-106. 

* “Contract”. Section 1-201. 

e “Cover”. Section 2-712. 

e “Goods”. Section 2-105. 

e “Notifies”. Section 1-201. 

e “Receipt” of goods. Section 2-103. 
* “Remedy”. Section 1-201. 

e “Security interest". Section 1—201. 
e “Seller”. Section 2-103. 


[Changes Made in 2003 Revision: 
Sections 1 and 2 completely reworded: 


(1) A breach of contract by the seller 
includes the seller's wrongful failure to 
deliver or to perform a contractual 
obligation, making of a nonconforming 
tender of delivery or performance, and 
repudiation. 


(2) If the seller is in breach of contract 
under subsection (1), the buyer, to the 
extent provided for by this Act or other 
law, may: 
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(a) inthe case ofrightful cancellation, 
rightful rejection, or justifiable 
revocation of acceptance, recover 
so much of the price as has been 
paid; 


(b) deduct damages from any part of 
the price still due under Section 2- 
717 


(c) cancel; 

(d) cover and have damages under 
Section 2-712 as to all goods 
affected whether or not they have 


been identified to the contract; 


(e) recover damages for nondelivery or 
repudiation under Section 2-713; 


§ 2-712. “COVER”; 


(1) After a breach within the preceding section the b 


(f) recover damages for breach with 
regard to accepted goods or breach 
with regard to a remedial promise 
under Section 2-714; 


(g) recover identified goods under 
Section 2-502; 


(h) obtain specific performance or 
obtain the goods by replevin or 
similar remedy under Section 2-716; 


(i) recover liquidated damages under 
Section 2-718; 


G) in other cases, recover damages in 
any manner that is reasonable 
under the circumstances. | 


BUYER’S PROCUREMENT OF SUBSTITUTE GOODS. 


” by making in good faith 


and without unreasonable delay any Mum S of or. contract to purchase goods 
in substitution for those due from the seller. 


(2) The buyer may recover from the seller as damages the difference between the cost of cover 
and the contract price together with any incidental or consequential damages as hereinafter 
defined (Section 2-715), but less expenses saved in consequence of the seller's breach. 


(3) Failure of the buyer to effect cover within this section does not bar him from any other 


remedy. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purposes: 


1. This section provides the buyer with a 
remedy aimed at enabling him to obtain the goods 
he needs thus meeting his essential need. This 
remedy is the buyer's equivalent of the seller's 
right to resell. 


2. The definition of “cover” under subsection 
(1) envisages a series of contracts or sales, as 
well as a single contract or sale; goods not 
identical with those involved but commercially 
usable as reasonable substitutes under the 


circumstances of the particular case; and 
contracts on credit or delivery terms differing from 
the contract in breach, but again reasonable 
under the circumstances. The test of proper cover 
is whether at the time and place the buyer acted 
in good faith and in a reasonable manner, and it 
is immaterial that hindsight may later prove that 
the method of cover used was not the cheapest 
or most effective. 


The requirement that the buyer must cover 
"without unreasonable delay" is not intended to 
limit the time necessary for him to look around 
and decide as to how he may best effect cover. 
The test here is similar to that generally used in 
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this Article as to reasonable time and seasonable 
action. 


3. Subsection (3) expresses the policy that 
cover is not a mandatory remedy for the buyer. 
The buyer is always free to choose between 
cover and damages for non-delivery under the 
next section. 


However, this subsection must be read in 
conjunction with the section which limits the 
recovery of consequential damages to such as 
could not have been obviated by cover. 
Moreover, the operation of the section on specific 
performance of contracts for “unique” goods 
must be considered in this connection for 
availability of the goods to the particular buyer 
for his particular needs is the test for that remedy 
and inability to cover is made an express 
condition to the right of the buyer to replevy the 
goods. 


4. This section does not limit cover to 
merchants, in the first instance. It is the vital and 
important remedy for the consumer buyer as well. 
Both are free to use cover: the domestic or non- 


merchant consumer is required only to act in 
normal good faith while the merchant buyer must 
also observe all reasonable commercial standards 
of fair dealing in the trade, since this falls within 
the definition of good faith on his part. 


Cross References: 


e Point 1: Section 2-706. 
e Point 2: Section 1-204. 


* Point 3: Sections 2-713, 2-715 and 2- 
716. 
e Point 4: Section 1-203. 


Definitional Cross References: 


e “Buyer”. Section 2-103. 

e “Contract”. Section 1-201. 

e “Good faith". Section 2-103. 
* “Goods”. Section 2-105. 

e “Purchase”. Section 1-201. 
e “Remedy”. Section 1-201. 

e “Seller”. Section 2-103. 


§ 2-713. BUYER’S DAMAGES FOR NON-DELIVERY OR REPUDIATION. 


(1) Subject to the provisions of this Article with respect to proof of market price (Section 2— 
723), the measure of damages for non-delivery or repudiation by the seller is the difference 
between the market price at the time when the buyer learned of the breach and the contract 
price together with any incidental and consequential damages provided in this Article 
(Section 2-715), but less expenses saved in consequence of the seller's breach. 


(2) Market price is to be determined as of the place for tender or, in cases of rejection after 
arrival or revocation of acceptance, as of the place of arrival. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 
67(3), Uniform Sales Act. 


Changes: Rewritten. 


Purposes of Changes: To clarify the former rule 
so that: 


1. The general baseline adopted in this 
section uses as a yardstick the market in which 
the buyer would have obtained cover had he 
sought that relief. So the place for measuring 
damages is the place of tender (or the place of 
arrival if the goods are rejected or their acceptance 
is revoked after reaching their destination) and 
the crucial time is the time at which the buyer 
learns of the breach. 
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2. The market or current price to be used in 
comparison with the contract price under this 
section is the price for goods of the same kind 
and in the same branch of trade. 


3. When the current market price under this 
section is difficult to prove the section on 
determination and proof of market price is 
available to permit a showing of a comparable 
market price or, where no market price is available, 
evidence of spot sale prices is proper. Where 
the unavailability of a market price is caused by a 
scarcity of goods of the type involved, a good 
case is normally made for specific performance 
under this Article. Such scarcity conditions, 
moreover, indicate that the price has risen and 
under the section providing for liberal 
administration of remedies, opinion evidence as 
to the value ofthe goods would be admissible in 
the absence of a market price and a liberal 
construction of allowable consequential damages 
should also result. 


4. This section carries forward the standard 
rule that the buyer must deduct from his damages 
any expenses saved as a result of the breach. 


5. The present section provides a remedy 
which is completely alternative to cover under 
the preceding section and applies only when and 
to the extent that the buyer has not covered. 


UNIFORM COMMERCIAL CODE - ARTICLE 2 


Cross References: 


e Point 3: Sections 1-106, 2-716 and 2- 
329. 
* Point 5: Section 2-712. 


Definitional Cross References: 


e “Buyer”. Section 2-103. 
e “Contract”. Section 1-201. 
e "Seller". Section 2-103. 


[Changes Made in 2003 Revision: 
Subsection added to 2-713(1): 


(b) the measure of damages for repudiation 
by the seller is the difference between 
the market price at the expiration of a 
commercially reasonable time after the 
buyer learned of the repudiation, but no 
later than the time stated in paragraph 
(a), and the contract price together with 
any incidental or consequential 
damages provided in this Article 
(Section 2-715), less expenses saved in 
consequence of the seller's breach. ] 


§ 2-714. BUYER’S DAMAGES FOR BREACH IN 
REGARD TO ACCEPTED GOODS. 


(1) Where the buyer has accepted goods and given notification (subsection (3) of Section 2— 
607) he may recover as damages for any non-conformity of tender the loss resulting in the 
ordinary course of events from the seller's breach as determined in any manner which is 


reasonable. 


(2) The measure of damages for breach of warranty is the difference at the tine and place of 
acceptance between the value of the goods accepted and the value they would have had if 
they had been as warranted, unless special circumstances show proximate damages of a 


different amount. 


(3) Ina proper case any incidental and consequential damages under the next section may also 


be recovered. 
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OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 
69(6) and (7), Uniform Sales Act. 


Changes: Rewritten. 
Purposes of Changes: 


1. This section deals with the remedies 
available to the buyer after the goods have been 
accepted and the time for revocation of 
acceptance has gone by. In general this section 
adopts the rule of the prior uniform statutory 
provision for measuring damages where there 
has been a breach of warranty as to goods 
accepted, but goes further to lay down an explicit 
provision as to the time and place for determining 
the loss. 

The section on deduction of damages from 
price provides an additional remedy for a buyer 
who still owes part of the purchase price, and 
frequently the two remedies will be available 
concurrently. The buyer's failure to notify of his 
claim under the section on effects of acceptance, 
however, operates to bar his remedies under either 
that section or the present section. 


2. The *non-conformity" referred to in 
subsection (1) includes not only breaches of 
warranties but also any failure of the seller to 
perform according to his obligations under the 
contract. In the case of such non-conformity, 
the buyer is permitted to recover for his loss “in 
any manner which is reasonable." 


3. Subsection (2) describes the usual, 
standard and reasonable method of ascertaining 


damages in the case of breach of warranty but it 
is not intended as an exclusive measure. It departs 
from the measure of damages for non-delivery in 
utilizing the place of acceptance rather than the 
place of tender. In some cases the two may 
coincide, as where the buyer signifies his 
acceptance upon the tender. If, however, the non- 
conformity is such as would justify revocation 
of acceptance, the time and place of acceptance 
under this section is determined as of the buyer's 
decision not to revoke. 


4. The incidental and consequential damages 
referred to in subsection (3), which will usually 
accompany an action brought under this section, 
are discussed in detail in the comment on the 
next section. 


Cross References: 


e Point 1: Compare Section 2-711; 
Sections 2-607 and 2-717. 

e  Point2: Section 2-106. 

*  Point3: Sections 2-608 and 2-713. 

e Point 4: Section 2-715. 


Definitional Cross References: 


e “Buyer”. Section 2-103. 

e “Conform”. Section 2-106. 

* “Goods”. Section 1-201. 

e “Notification”. Section 1—201. 
e “Seller”. Section 2-103. 


§ 2-715. BUYER'S INCIDENTAL AND CONSEQUENTIAL DAMAGES. 


(1) Incidental damages resulting from the seller’s breach include expenses reasonably incurred 
in inspection, receipt, transportation and care and custody of goods rightfully rejected, any 
commercially reasonable charges, expenses or commissions in connection with effecting 
cover and any other reasonable expense incident to the delay or other breach. 


(2) Consequential damages resulting from the seller’s breach include 
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(a) any loss resulting from general or particular requirements and needs of which the seller 
at the time of contracting had reason to know and which could not reasonably be 
prevented by cover or otherwise; and 


(b) injury to person or property proximately resulting from any breach of warranty. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provisions: Subsection 
(2)(b}—Sections 69(7) and 70, Uniform Sales Act. 


Changes: Rewritten. 
Purposes of Changes and New Matter: 


1. Subsection (1) is intended to provide 
reimbursement for the buyer who incurs 
reasonable expenses in connection with the 
handling of rightfully rejected goods or goods 
whose acceptance may be justifiably revoked, or 
in connection with effecting cover where the 
breach of the contract lies in non-conformity or 
non-delivery of the goods. The incidental 
damages listed are not intended to be exhaustive 
but are merely illustrative of the typical kinds of 
incidental damage. 


2. Subsection (2) operates to allow the buyer, 
in an appropriate case, any consequential 
damages which are the result of the seller’s breach. 
The “tacit agreement” test for the recovery of 
consequential damages is rejected. Although the 
older rule at common law which made the seller 
liable for all consequential damages of which he 
had “reason to know” in advance is followed, 
the liberality of that rule is modified by refusing 
to permit recovery unless the buyer could not 
reasonably have prevented the loss by cover or 
otherwise. Subparagraph (2) carries forward the 
provisions of the prior uniform statutory 
provision as to consequential damages resulting 
from breach of warranty, but modifies the rule by 
requiring first that the buyer attempt to minimize 
his damages in good faith, either by cover or 
otherwise. 


3. In the absence of excuse under the section 
on merchant’s excuse by failure of presupposed 
conditions, the seller is liable for consequential 
damages in all cases where he had reason to know 
of the buyer’s general or particular requirements 


at the time of contracting. It is not necessary 
that there be a conscious acceptance of an 
insurer’s liability on the seller’s part, nor is his 
obligation for consequential damages limited to 
cases in which he fails to use due effort in good 
faith. 


Particular needs of the buyer must generally 
be made known to the seller while general needs 
must rarely be made known to charge the seller 
with knowledge. 


Any seller who does not wish to take the 
risk of consequential damages has available the 
section on contractual limitation of remedy. 


4. The burden of proving the extent of loss 
incurred by way of consequential damage is on 
the buyer, but the section on liberal administration 
of remedies rejects any doctrine of certainty 
which requires almost mathematical precision in 
the proof of loss. Loss may be determined in any 
manner which is reasonable under the 
circumstances. 


5. Subsection (2)(b) states the usual rule as 
to breach of warranty, allowing recovery for 
injuries “proximately” resulting from the breach. 
Where the injury involved follows the use of 
goods without discovery of the defect causing 
the damage, the question of “proximate” cause 
turns on whether it was reasonable for the buyer 
to use the goods without such inspection as 
would have revealed the defects. If it was not 
reasonable for him to do so, or if he did in fact 
discover the defect prior to his use, the injury 
would not proximately result from the breach of 
warranty. 


6. In the case of sale of wares to one in the 
business of reselling them, resale is one of the 
requirements of which the seller has reason to 
know within the meaning of subsection (2)(a). 
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Cross References: 


* Point 1: Section 2-608. 


*  Point3: Sections 1-203, 2-615 and 2- 
719. 


e  Point4: Section 1-106. 


Definitional Cross References: 


e “Cover”. Section 2-712. 

e “Goods”. Section 1-201. 

e “Person”. Section 1-201. 

e “Receipt” of goods. Section 2-103. 
e ‘Seller’. Section 2-103. 


§ 2-716. BUYER’S RIGHT TO SPECIFIC PERFORMANCE OR REPLEVIN. 


(1) Specific performance may be decreed where the goods are unique fe 1n other proper 


circumstances. 
rt 


——M—MM 


(2) The decree for specific performance may include such terms and conditions as to payment 
ofthe price, damages, or other relief as the court may deem just. 


(3) The buyer has a right-of replevin for goods identified to the contract if after reasonable 
effortheisunable to effect cover for such goods or the circumstances reasonably indicate 
that such effort will be unavailing or if the goods have been shipped under reservation 
and satisfaction of the security interest in them has been made or tendered. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: Section 68, 
Uniform Sales Act. 


Changes: Rephrased. 
Purposes of Changes: To make it clear that: 


1. The present section continues in general 
prior policy as to specific performance and 
injunction against breach. However, without 
intending to impair in any way the exercise of the 
court’s sound discretion in the matter, this Article 
seeks to further a more liberal attitude than some 
courts have shown in connection with the 
specific performance of contracts of sale. 


2. In view of this Article’s emphasis on the 
commercial feasibility of replacement, a new 
concept of what are “unique” goods is introduced 
under this section. Specific performance is no 
longer limited to goods which are already specific 
or ascertained at the time of contracting. The 
test of uniqueness under this section must be 
made in terms of the total situation which 
characterizes the contract. Output and 


requirements contracts involving a particular or 
peculiarly available source or market present 
today the typical commercial specific performance 
situation, as contrasted with contracts for the 
sale of heirlooms or priceless works of art which 
were usually involved in the older cases. 
However, uniqueness is not the sole basis of the 
remedy under this section for the relief may also 
be granted “in other proper circumstances” and 
inability to cover is strong evidence of “other 
proper circumstances”. 


3. The legal remedy of replevin is given the 
buyer in cases in which cover is reasonably 
unavailable and goods have been identified to 
the contract. This is in addition to the buyer’s 
right to recover identified goods on the seller’s 
insolvency (Section 2-502). 


4. This section is intended to give the buyer 
rights to the goods comparable to the seller's 
rights to the price. 


5. If a negotiable document of title is 
outstanding, the buyer's right of replevin relates 
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of course to the document not directly to the 
goods. See Article 7, especially Section 7-602. 


Cross References: 


*  Point3: Section 2-502. 
*  Point4: Section 2-709. 
* Point 5: Article 7. 


Definitional Cross References: 


e “Buyer”. Section 2-103. 
* “Goods”. Section 1-201. 
e “Rights”. Section 1—201. 


[Changes Made in 2003 Revision: 


Added to 2-716(1): 


In a contract other than a consumer contract, 
specific performance may be decreed if the parties 
have agreed to that remedy. However, even if 
the parties agree to specific performance, specific 
performance may not be decreed if the breaching 
party’s sole remaining contractual obligation is 
the payment of money. 


Section added: 


(4) The buyer’s right under subsection (3) vests 
upon acquisition of a special property, even if 
the seller had not then repudiated or failed to 
deliver. ] 


§ 2-717. DEDUCTION OF DAMAGES FROM THE PRICE. 


The buyer on notifying the seller of his intention to do so may deduct all or any part of the damages 
resulting from any breach of the contract from any part of the price still due under the same contract. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: See Section 
69(1)(a), Uniform Sales Act. 


Purposes: 


1. This section permits the buyer to deduct 
from the price damages resulting from any breach 
by the seller and does not limit the relief to cases 
of breach of warranty as did the prior uniform 
statutory provision. To bring this provision into 
application the breach involved must be of the 
same contract under which the price in question 
is claimed to have been earned. 


2. The buyer, however, must give notice of 
his intention to withhold all or part of the price if 


he wishes to avoid a default within the meaning 
of the section on insecurity and right to 
assurances. In conformity with the general 
policies of this Article, no formality of notice is 
required and any language which reasonably 
indicates the buyer’s reason for holding up his 
payment is sufficient. 


Cross Reference: 
* Point 2: Section 2-609. 
Definitional Cross References: 


e “Buyer”. Section 2-103. 
e “Notifies”. Section 1-201. 
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§ 2-718. LIQUIDATION OR LIMITATION OF DAMAGES; DEPOSITS. 


(1) 


(2) 


6) 


(4) 


Damages for breach by either party may be liquidated in the agreement but only at an 
amount which is reasonable" in-the-light-of-the-anticipated or-actual-harm caused by the 
breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise 
obtaining an adequate remedy. A term fixing unreasonably large liquidated damages is void 
as a penalty. 


Where the seller justifiably withholds delivery of goods because of the buyer's breach, the 
buyer is entitled to restitution of any amount by which the sum of his payments exceeds 


(a) the amount to which the seller 1s entitled by virtue of terms liquidating the seller's 
damages in accordance with subsection (1), or 


(b) in the absence of such terms, twenty per cent of the value of the total performance for 
which the buyer is obligated under the contract or $500, whichever is smaller. 


The buyer's right to restitution under subsection (2) is subject to offset to the extent that 
the seller establishes 


(a) a right to recover damages under the provisions of this Article other than subsection 
(1), and 


(b) the amount or value of any benefits received by the buyer directly or indirectly by 
reason of the contract. 


Where a seller has received payment in goods their reasonable value or the proceeds of 
their resale shall be treated as payments for the purposes of subsection (2); but if the seller 
has notice of the buyer's breach before reselling goods received in part performance, his 
resale is subject to the conditions laid down in this Article on resale by an aggrieved seller 
(Section 2—706). 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purposes: 


1. Under subsection (1) liquidated damage 
clauses are allowed where the amount involved 
is reasonable in the light of the circumstances of 
the case. The subsection sets forth explicitly the 
elements to be considered in determining the 
reasonableness of a liquidated damage clause. 
A term fixing unreasonably large liquidated 
damages is expressly made void as a penalty. An 
unreasonably small amount would be subject to 
similar criticism and might be stricken under the 
section on unconscionable contracts or clauses. 


2. Subsection (2) refuses to recognize a 
forfeiture unless the amount of the payment so 
forfeited represents a reasonable liquidation of 
damages as determined under subsection (1). A 
special exception is made in the case of small 
amounts (20% of the price or $500, whichever is 
smaller) deposited as security. No distinction is 
made between cases in which the payment is to 
be applied on the price and those in which it is 
intended as security for performance. Subsection 
(2) is applicable to any deposit or down or part 
payment. In the case of a deposit or turn in of 
goods resold before the breach, the amount 
actually received on the resale is to be viewed as 
the deposit rather than the amount allowed the 
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buyer for the trade in. However, if the seller 
knows of the breach prior to the resale of the 
goods turned in, he must make reasonable efforts 
to realize their true value, and this is assured by 
requiring him to comply with the conditions laid 
down in the section on resale by an aggrieved 
seller. 


Cross References: 


e Point 1: Section 2-302. 
e  Point2: Section 2-706. 


Definitional Cross References: 


e  "Aggrieved party". Section 1-201. 
e “Agreement”. Section 1-201. 


e “Buyer”. Section 2-103. 

e “Goods”. Section 2-105. 

e “Notice”. Section 1—201. 
e “Party”. Section 1-201. 

e "Remedy". Section 1-201. 
e “Seller”. Section 2-103. 

e “Term”. Section 1—201. 


[Changes Made in 2003 Revision: 


2-719 determines the enforceability of a term for 
liquidated damages. 


Drops the rule in 2-718(2)(b) allowing for seller's 
default liquidated damages of 20% value of total 
performance or $500.] 


§ 2-719. CONTRACTUAL MODIFICATION OR LIMITATION OF REMEDY. 


(1) Subject to the provisions of subsections (2) and (3) of this section and of the preceding 
section on liquidation and limitation of damages, 


(a) the agreement may provide for remedies in addition to or in substitution for those 
provided in this Article and may limit or alter the measure of damages recoverable 
under this Article, as by limiting the buyer's remedies to return of the goods and 
repayment of the price or to repair and replacement of non-conforming goods or parts; 


and 


(b) resort to a remedy as provided is optional unless the remedy is expressly agreed to be 
exclusive, in which case it is the sole remedy. 


(2) Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, 
remedy may be had as provided in this Act. 


(3) Consequential damages may be limited or excluded unless the limitation or exclusion is 
unconscionable. Limitation of consequential damages for injury to the person in the case 
of consumer goods is prima facie unconscionable but limitation of damages where the loss 


is commercial is not. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purposes: 


1. Under this section parties are left free to 
shape their remedies to their particular 
requirements and reasonable agreements limiting 
or modifying remedies are to be given effect. 


However, it is of the very essence of a sales 
contract that at least minimum adequate remedies 
be available. If the parties intend to conclude a 
contract for sale within this Article they must 
accept the legal consequence that there be at 
least a fair quantum of remedy for breach of the 
obligations or duties outlined in the contract. 


698 


Part 7 — Remedies 


82-720 


< M 


Thus any clause purporting to modify or limit 
the remedial provisions of this Article in an 
unconscionable manner is subject to deletion and 
in that event the remedies made available by this 
Article are applicable as if the stricken clause 
had never existed. Similarly, under subsection 
(2), where an apparently fair and reasonable clause 
because of circumstances fails in its purpose or 
operates to deprive either party of the substantial 
value of the bargain, it must give way to the 
general remedy provisions of this Article. 


2. Subsection (1)(b) creates a presumption 
that clauses prescribing remedies are cumulative 
rather than exclusive. If the parties intend the 
term to describe the sole remedy under the 
contract, this must be clearly expressed. 


3. Subsection (3) recognizes the validity of 
clauses limiting or excluding consequential 
damages but makes it clear that they may not 
operate in an unconscionable manner. Actually 


such terms are merely an allocation of unknown 
or undeterminable risks. The seller in all cases is 
free to disclaim warranties in the manner provided 
in Section 2-316. 


Cross References: 


e Point 1: Section 2302. 
e  Point3: Section 2-316. 


Definitional Cross References: 


e “Agreement”. Section 1-201. 
e “Buyer”. Section 2-103. 

e “Conforming”. Section 2-106. 
e “Contract”. Section 1-201. 

* “Goods”. Section 2-105. 

e “Remedy”. Section 1-201. 

e “Seller”. Section 2-103. 


§ 2-720. EFFECT OF “CANCELLATION” OR “RESCISSION” ON CLAIMS 
FOR ANTECEDENT BREACH. 


Unless the contrary intention clearly appears, expressions of “cancellation” or “rescission” of the 
contract or the like shall not be construed as a renunciation or discharge of any claim in damages for 


an antecedent breach. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 
Purpose: 


This section is designed to safeguard a 
person holding a right of action from any 
unintentional loss of rights by the ill-advised use 
of such terms as “cancellation”, “rescission”, or 
the like. Once a party’s rights have accrued they 
are not to be lightly impaired by concessions 
made in business decency and without intention 
to forego them. Therefore, unless the 
cancellation of a contract expressly declares that 
it is “without reservation of rights”, or the like, it 
cannot be considered to be a renunciation under 


this section. 


Cross Reference: 


e Section 1-107. 


Definitional Cross References: 


e “Cancellation”. Section 2-106. 
e “Contract”. Section 1-201. 
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§ 2-721. REMEDIES FOR FRAUD. 


Remedies for material misrepresentation or fraud include all remedies available under this Article for 
non-fraudulent breach. Neither rescission or a claim for rescission of the contract for sale nor 
rejection or return of the goods shall bar or be deemed inconsistent with a claim for damages or other 


remedy. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 


Purposes: To correct the situation by which 
remedies for fraud have been more circumscribed 
than the more modern and mercantile remedies 
for breach of warranty. Thus the remedies for 
fraud are extended by this section to coincide in 
scope with those for non-fraudulent breach. This 
section thus makes it clear that neither rescission 


ofthe contract for fraud nor rejection ofthe goods 
bars other remedies unless the circumstances of 
the case make the remedies incompatible. 


Definitional Cross References: 


e “Contract for sale". Section 2-106. 
* “Goods”. Section 1-201. 
e “Remedy”. Section 1-201. 


§ 2-722. WHO CAN SUE THIRD PARTIES FOR INJURY TO GOODS. 


Where a third party so deals with goods which have been identified to a contract for sale as to cause 


actionable injury to a party to that contract 


(a) aright of action against the third party is in either party to the contract for sale who has title 
to or a security interest or a special property or an insurable interest in the goods; and if the 
goods have been destroyed or converted a right of action 1s also in the party who either 
bore the risk of loss under the contract for sale or has since the injury assumed that risk as 


against the other; 


(b) ifatthe time ofthe injury the party plaintiff did not bear the risk of loss as against the other 
party to the contract for sale and there is no arrangement between them for disposition of 
the recovery, his suit or settlement is, subject to his own interest, as a fiduciary for the other 


party to the contract; 


(c) either party may with the consent of the other sue for the benefit of whom it may concern. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 


Purposes: To adopt and extend somewhat the 
principle of the statutes which provide for suit 
by the real party in interest. The provisions of 
this section apply only after identification of the 
goods. Prior to that time only the seller has a 


right of action. During the period between 
identification and final acceptance (except in the 
case of revocation of acceptance) it is possible 
for both parties to have the right of action. Even 
after final acceptance both parties may have the 
right of action if the seller retains possession or 
otherwise retains an interest. 
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Definitional Cross References: e “Goods”. Section 2-105. 

* "Party". Section 1-201. 
e “Rights”. Section 1-201. 
e “Security interest". Section 1-201. 


* “Action”. Section 1-201. 
e “Buyer”. Section 2-103. 
* “Contract for sale". Section 2-106. 


§ 2-723. PROOF OF MARKET PRICE: TIME AND PLACE. 


(1) Ifan action based on anticipatory repudiation comes to trial before the time for performance 


with respect to some or all of the goods, any.damages based on market price (Section 2-708 
or Section 2-713) shall be determined according to the price of such goods prevailing at the 
time-when the aggrieved party learned of the repudiation. 


(2) Ifevidence ofa price prevailing at the times or places described in this Article is not readily 
available the price prevailing within any reasonable time before or after the time described 
or at any other place which in commercial judgment or under usage of trade would serve as 
a reasonable substitute for the one described may be used, making any proper allowance 
for the cost of transporting the goods to or from such other place. 


(3) Evidence ofa relevant price prevailing at a time or place other than the one described in this 


Article offered by one party is not admissible unless and until he has given the other party 
such notice as the court finds sufficient to prevent unfair surprise. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. Definitional Cross References: 
Purposes: To eliminate the most obvious e “Action”. Section 1-201. 
difficulties arising in connection with the e  "Aggrieved party". Section 1-201. 


determination of market price, when that is 
stipulated as a measure of damages by some 
provision of this Article. Where the appropriate 


e “Goods”. Section 2-105. 
* “Notifies”. Section 1-201. 


market price is not readily available the court is e “Party”. Section 1-201. 
here granted reasonable leeway in receiving e “Reasonable time". Section 1—204. 
evidence of prices current in other comparable * "Usage of trade". Section 1-205. 


markets or at other times comparable to the one 
in question. In accordance with the general [Changes Made in 2003 Revision: 
principle of this Article against surprise, however, 
a party intending to offer evidence of such a 
substitute price must give suitable notice to the 
other party. 


Section 1 repealed.] 


This section is not intended to exclude the 
use of any other reasonable method of 
determining market price or of measuring damages 
if the circumstances of the case make this 
necessary. 
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$ 2-724. ADMISSIBILITY OF MARKET QUOTATIONS. 


Whenever the prevailing price or value of any goods regularly bought and sold in any established 
commodity market is in issue, reports in official publications or trade journals or in newspapers or 
periodicals of general circulation published as the reports of such market shall be admissible in 
evidence. The circumstances of the preparation of such a report may be shown to affect its weight 


but not its admissibility. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 


Purposes: To make market quotations admissible 
in evidence while providing for a challenge of 
the material by showing the circumstances of its 
preparation. 


No explicit provision as to the weight to be 
given to market quotations is contained in this 
section, but such quotations, in the absence of 
compelling challenge, offer an adequate basis for 
a verdict. 


Market quotations are made admissible when 
the price or value of goods traded “in any 
established market" is in issue. The reason of 
the section does not require that the market be 
closely organized in the manner of a produce 
exchange. It is sufficient if transactions in the 


commodity are frequent and open enough to 
make a market established by usage in which one 
price can be expected to affect another and in 
which an informed report of the range and trend 
of prices can be assumed to be reasonably 
accurate. 


This section does not in any way intend to 
limit or negate the application of similar rules of 
admissibility to other material, whether by action 
of the courts or by statute. The purpose of the 
present section is to assure a minimum of. 
mercantile administration in this important 
situation and not to limit any liberalizing trend in 
modem law. 


Definitional Cross Reference: 


* “Goods”. Section 2-105. 


8 2-725. STATUTE OF LIMITATIONS IN CONTRACTS FOR SALE. 


(1) Anaction for breach of any contract for sale must be commenced within four years after the 
cause of action has accrued. By the original agreement the parties may reduce the period of 
limitation to not less than one year but may not extend it. 


(2 A cause of action accrues when the breach occurs, regardless of the aggrieved party's lack 
of knowledge of the breach. A breach of warranty occurs when tender of delivery is made, 
except that where a warranty explicitly extends to future performance of the goods and 
discovery of the breach must await the time of such performance the cause of action 
accrues when the breach is or should have been discovered. 


(3) Where an action commenced within the time limited by subsection (1) is so terminated as to 
leave available a remedy by another action for the same breach such other action may be 
commenced after the expiration of the time limited and within six months after the termination 
of the first action unless the termination resulted from voluntary discontinuance or from 
dismissal for failure or neglect to prosecute. 
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(4) This section does not alter the law on tolling of the statute of limitations nor does it apply 
to causes of action which have accrued before this Act becomes effective. 


OFFICIAL COMMENT 


Prior Uniform Statutory Provision: None. 


Purposes: To introduce a uniform statute of 
limitations for sales contracts, thus eliminating 
the jurisdictional variations and providing 
needed relief for concerns doing business on a 
nationwide scale whose contracts have 
heretofore been governed by several different 
periods of limitation depending upon the state in 
which the transaction occurred. This Article takes 
sales contracts out of the general laws limiting 
the time for commencing contractual actions and 
selects a four year period as the most appropriate 
to modern business practice. This is within the 
normal commercial record keeping period. 


Subsection (1) permits the parties to reduce 
the period of limitation. The minimum period is 
set at one year. The parties may not, however, 
extend the statutory period. 


Subsection (2), providing that the cause of 
action accrues when the breach occurs, states 
an exception where the warranty extends to future 
performance. 


Subsection (3) states the saving provision 
included in many state statutes and permits an 
additional short period for bringing new actions, 
where suits begun within the four year period 
have been terminated so as to leave a remedy 
still available for the same breach. 


Subsection (4) makes it clear that this Article 
does not purport to alter or modify in any respect 
the law on tolling of the Statute of Limitations as 
it now prevails in the various jurisdictions. 


Definitional Cross References: 


* “Action”, Section 1-201. 

e “Aggrieved party". Section 1—201. 
* “Agreement”. Section 1—201. 

e “Contract for sale". Section 2-106. 


e “Goods”. Section 2-105. 

e “Party”. Section 1-201. 

* “Remedy”. Section 1-201. 

e “Term”. Section 1-201. 

* “Termination”. Section 2-106. 


[Changes Made in 2003 Revision: 
Sections 1 and 2 replaced with: 


(1) Except as otherwise provided in this 
section, an action for breach of any 
contract for sale must be commenced 
within the later of four years after the 
right of action has accrued under 
subsection (2) or (3) or one year after 
the breach was or should have been 
discovered, but no longer than five 
years after the right of action accrued. 
By the original agreement the parties 
may reduce the period of limitation to 
not less than one year but may not 
extend it. However, in a consumer 
contract, the period of limitation may 
not be reduced. 


(2 Except as otherwise provided in 
subsection (3), the following rules 


apply: 


(a) Except as otherwise provided in 
this subsection, a right of action 
for breach of a contract accrues 
when the breach occurs, even if the 
aggrieved party did not have 
knowledge of the breach. 


(b) For breach of a contract by 
repudiation, a right of action 
accrues at the earlier of when the 
aggrieved party elects to treat the 
repudiation as a breach or when a 
commercially reasonable time for 
awaiting performance has expired. 
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(c) For breach of a remedial promise, a 
right of action accrues when the 
remedial promise is not performed 
when performance is due. 


(d) In an action by a buyer against a 
person that is answerable over to 
the buyer for a claim asserted 
against the buyer, the buyer's right 
of action against the person 
answerable over accrues at the time 
the claim was originally asserted 
against the buyer. 


If a breach of a warranty arising under 
Section 2-312, 2-313(2), 2-314, or 2-315, 
or a breach of an obligation, other than 
a remedial promise, arising under 
Section 2-313A or 2-313B, is claimed, the 
following rules apply: 


(a) Except as otherwise provided in 
paragraph (c), a right of action for 
breach of a warranty arising under 
Section 2-313(2), 2-314, or 2-315 
accrues when the seller has 
tendered delivery to the immediate 
buyer, as defined in Section 2-313, 
and has completed performance of 
any agreed installation or assembly 
of the goods. 


(b) Except as otherwise provided in 


(c) 


(d) 


breach of an obligation, other than 
a remedial promise, arising under 
Section 2-313A or 2-313B accrues 
when the remote purchaser, as 
defined in Section 2-313A or2-313B, 
receives the goods. 3 


If a warranty arising under Section 
2-313(2) oran obligation, other than 
a remedial promise, arising under 
Section 2-313A or 2-313B explicitly 
extends to future performance of 
the goods and discovery of the 
breach must await the time for 
performance, the right of action 
accrues when the immediate buyer 
as defined in Section 2-313 or the 
remote purchaser as defined in 
Section 2-313A or 2-313B discovers 
or should have discovered the 
breach. 


A right of action for breach of . 
warranty arising under Section 2- 
312 accrues when the aggrieved 
party discovers or should have 
discovered the breach. However, 
an action for breach of the warranty 
of noninfringement may not be 
commenced more than six years 
after tender of delivery of the goods 
to the aggrieved party. 


paragraph (c), a right of action for §2-105§2-104Section 3 and 4 renumbered.] 
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8 9-403. AGREEMENT NOT TO ASSERT 
DEFENSES AGAINST ASSIGNEE. 
[Prior S 9-206] 
[*Value."] In this section, “value” has the meaning provided in Section 3-303(a). 


[Agreement not to assert claim or defense.] Except as otherwise provided in 
this section, an agreement between an account debtor and an assignor not to 
assert against an assignee any claim or defense that the account debtor may have 
against the assignor is enforceable by an assignee that takes an assignment: 


(1) for value; 
(2) in good faith; 


(3) without notice of a claim of a property or possessory right to the property 


assigned; and 


(4) without notice of a defense or claim in recoupment of the type that may be 


(c) 


(d) 


(e) 


(f) 


asserted against a person entitled to enforce a negotiable instrument under 
Section 3-305(a). 


[When subsection (b) not applicable.] Subsection (b) does not apply to defenses 
of a type that may be asserted against a holder in due course of a negotiable 
instrument under Section 3-305(b). 


[Omission of required statement in consumer transaction.] In a consumer 
transaction, if a record evidences the account debtor's obligation, law other than 
this article requires that the record include a statement to the effect that the 
rights of an assignee are subject to claims or defenses that the account debtor 
could assert against the original obligee, and the record does not include such a 
statement: 


(1) the record has the same effect as if the record included such a statement; and 
(2) the account debtor may assert against an assignee those claims and defenses 


that would have been available if the record included such a statement. 


[Rule for individual under other law.] This section is subject to law other 
than this article which establishes a different rule for an account debtor who is an 
individual and who incurred the obligation primarily for personal, family, or 
household purposes. 


[Other law not displaced.] Except as otherwise provided in subsection (d), this 


section does not displace law other than this article which gives effect to an 
agreement by an account debtor not to assert a claim or defense against an assignee. 


OFFICIAL COMMENT 


2. Scope and Purpose. Subsection (b), 
like former Section 9-206, generally 
validates an agreement between an account 
debtor and an assignor that the account 
debtor will not assert against an assignee 
claims and defenses that it may have against 
the assignor. These agreements are typical 
in installment sale agreements and leases. 
However, this section expands former Section 
9-206 to apply to all account debtors; it is 
not limited to account debtors that have 
bought or leased goods. This section applies 


only to the obligations of an "account debtor," 
as defined in Section 9-102. Thus, it does not 
determine the circumstances under which 
and the extent to which a person who is 
obligated on a negotiable instrument is 
disabled from asserting claims and defenses. 
Rather, Article 3 must be consulted. See, e.g., 
Sections 3-305, 3-306. Article 3 governs even 
when the negotiable instrument constitutes 
part of chattel paper. See Section 9-102 (an 
obligor on a negotiable instrument 
constituting part of chattel paper is not an 
*account debtor"). 
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(a) 


(b) 


(c) 


(d) 


(e) 


§ 9-404.RIGHTS ACQUIRED BY ASSIGNEE; 
CLAIMS AND DEFẸNSES AGAINST ASSIGNEE. 


[Prior § 9-318(1)] 


[Assignee’s rights subject to terms, claims, and defenses; exceptions.] 
Unless an account debtor has made an enforceable agreement not to assert defenses 
or claims, and subject to subsections (b) through (e), the rights of an assignee are 
subject to: 


(1) all terms of the agreement between the account debtor and assignor and any 


defense or claim in recoupment arising from the transaction that gave rise to 
the contract; and 


(2) any other defense or claim of the account debtor against the assignor which 


accrues before the account debtor receives a notification of the assignment 
authenticated by the assignor or the assignee. 


[Account debtor’s claim reduces amount owed to assignee.] Subject to 
subsection (c) and except as otherwise provided in subsection (d), the claim of an 
account debtor against an assignor may be asserted against an assignee under 
subsection (a) only to reduce the amount the account debtor owes. 


[Rule for individual under other law.] This section is subject to law other 
than this article which establishes a different rule for an account debtor who is an 
individual and who incurred the obligation primarily for personal, family, or 
household purposes. 


[Omission of required statement in consumer transaction.] In a consumer 
transaction, if a record evidences the account debtor’s obligation, law other than 
this article requires that the record include a statement to the effect that the 
account debtor’s recovery against an assignee with respect to claims and defenses 
against the assignor may not exceed amounts paid by the account debtor under 
the record, and the record does not include such a statement, the extent to which 
a claim of an account debtor against the assignor may be asserted against an 
assignee is determined as if the record included such a statement. 


[Inapplicability to health-care-insurance receivable.] This section does 
not apply to an assignment of a health-care-insurance receivable. 


OFFICIAL COMMENT 


accrues before or after the account debtor is 


2. Purpose; Rights of Assignee in 
General. Subsection (a), like former Section 
9-318(1) provides that an assignee 
generally takes an assignment subject to 
defenses and claims of an account debtor. 
Under subsection (a)(1), if the account 
debtor’s defenses on an assigned claim arise 
from the transaction that gave rise to the 
contract with the assignor, it makes no 
difference whether the defense or claim 


notified of the assignment. Under subsection 
(a)(2), the assignee takes subject to other 
defenses or claims only if they accrue before 
the account debtor has been notified of the 
assignment. Of course, an account debtor 
may waive its right to assert defenses or 
claims against an assignee under Section 9- 
403 or other applicable law. Subsection (a) 
tracks Section 3-305(a)(3) more closely than 
its predecessor. 


710 


Part 4 — 89-403 to 89-406 


8 9-405.MODIFICATION OF ASSIGNED CONTRACT. 
[Prior 8 9-318(2)] 


(a) [Effect of modification on assignee.] A modification of or substitution for an 
assigned contract is effective against an assignee if made in good faith. The assignee 
acquires corresponding rights under the modified or substituted contract. The 
assignment may provide that the modification or substitution is a breach of 
contract by the assignor. This subsection is subject to subsections (b) through (d). 


(b) [Applicability of subsection (a).] Subsection (a) applies to the extent that: 


(1) the right to payment or a part thereof under an assigned contract has not 
been fully earned by performance; or 

(2) the right to payment or a part thereof has been fully earned by performance 
and the account debtor has not received notification of the assignment under 
Section 9-406(a). 


(c) [Rule for individual under other law.] This section is subject to law other 
than this article which establishes a different rule for an account debtor who is an 
individual and who incurred the obligation primarily for personal, family, or 
household purposes. 


(d) [Inapplicability to health-care-insurance receivable.] This section does 
not apply to an assignment of a health-care-insurance receivable. 


§ 9-406.DISCHARGE OF ACCOUNT DEBTOR; NOTIFICATION OF 
ASSIGNMENT; IDENTIFICATION AND PROOF OF ASSIGNMENT; 
RESTRICTIONS ON ASSIGNMENT OF ACCOUNTS, CHATTEL PAPER, 
PAYMENT INTANGIBLES, AND PROMISSORY NOTES INEFFECTIVE. 


[Prior § 9-318(3), (4)] 


(a) [Discharge of account debtor; effect of notification.] Subject to subsections 
(b) through (i), an account debtor on an account, chattel paper, or a payment 
intangible may discharge its obligation by paying the assignor until, but not 
after, the account debtor receives a notification, authenticated by the assignor or 
the assignee, that the amount due or to become due has been assigned and that 
payment is to be made to the assignee. After receipt of the notification, the account 
debtor may discharge its obligation by paying the assignee and may not discharge 
the obligation by paying the assignor. 


(b) [When notification ineffective. } Subject to subsection (h), notification is 
ineffective under subsection (a): 


(1) if it does not reasonably identify the rights assigned; 

(2) to the extent that an agreement between an account debtor and a seller of a 
payment intangible limits the account debtor's duty to pay a person other 
than the seller and the limitation is effective under law other than this article; 
Or 

(3) at the option of an account debtor, if the notification notifies the account 
debtor to make less than the full amount of any installment or other periodic 
payment to the assignee, even if: 


(A) only a portion of the account, chattel paper, or payment intangible has 
been assigned to that assignee; 
. (B) a portion has been assigned to another assignee; or 
(C) the account debtor knows that the assignment to that assignee is limited. 
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(d) 


(e) 


(f) 


(g) 


(h) 


(i) 


G) 


UNIFORM COMMERCIAL CODE - ARTICLE 9 SECURED TRANSACTIONS 


[Proof of assignment.] Subject to subsection (h), if requested by the account 
debtor, an assignee shall seasonably furnish reasonable proof that the assignment 
has been made. Unless the assignee complies, the account debtor may discharge 
its obligation by paying the assignor, even if the account debtor has received a 
notification under subsection (a). 


[Term restricting assignment generally ineffective.] Except as otherwise 
provided in subsection (e) and Sections 2A-303 and 9-407, and subject to subsection 
(h), a term in an agreement between an account debtor and an assignor or in a 
promissory note is ineffective to the extent that it: 


(1) prohibits, restricts, or requires the consent of the account debtor or person 


obligated on the promissory note to the assignment or transfer of, or the 
creation, attachment, perfection, or enforcement of a security interest in, the 
account, chattel paper, payment intangible, or promissory note; or 


(2) provides that the assignment or transfer or the creation, attachment, 


perfection, or enforcement of the security interest may give rise to a default, 
breach, right of recoupment, claim, defense, termination, right of termination, 
or remedy under the account, chattel paper, payment intangible, or 
promissory note. 


[Inapplicability of subsection (d) to certain sales.] Subsection (d) does not 
apply to the sale of a payment intangible or promissory note. 


[Legal restrictions on assignment generally ineffective.] Except as 
otherwise provided in Sections 2A-303 and 9-407 and subject to subsections (h) 
and (i), a rule of law, statute, or regulation that prohibits, restricts, or requires 
the consent of a government, governmental body or official, or account debtor to 
the assignment or transfer of, or creation of a security interest in, an account or 
chattel paper is ineffective to the extent that the rule of law, statute, or regulation: 


(1) prohibits, restricts, or requires the consent of the government, governmental 


body or official, or account debtor to the assignment or transfer of, or the 
creation, attachment, perfection, or enforcement of a security interest in the 
account or chattel paper; or 


(2) provides that the assignment or transfer or the creation, attachment, 


perfection, or enforcement of the security interest may give rise to a default, 
breach, right of recoupment, claim, defense, termination, right of termination, 
or remedy under the account or chattel paper. 


[Subsection (b)(3) not waivable.] Subject to subsection (h), an account debtor 
may not waive or vary its option under subsection (b)(3). 


[Rule for individual under other law.] This section is subject to law other 
than this article which establishes a different rule for an account debtor who is an 
individual and who incurred the obligation primarily for personal, family, or 
household purposes. 


[Inapplicability to health-care-insurance receivable.] This section does 
not apply to an assignment of a health-care-insurance receivable. 


[Section prevails over specified inconsistent law.] This section prevails 
over any inconsistent provisions of the following statutes, rules, and regulations: 
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OFFICIAL COMMENT 


2. Account Debtor's Right to Pay 
Assignor Until Notification. Subsection 
(a) provides the general rule concerning an 
account debtor's right to pay the assignor 
until the account debtor receives appropriate 
notification. The revision makes clear that 
once the account debtor receives the 
notification, the account debtor cannot 
discharge its obligation by paying the 
assignor. It also makes explicit that payment 
to the assignor before notification, or 
payment to the assignee after notification, 
discharges the obligation. No change in 
meaning from former Section 9-318 is 
intended. Nothing in this section conditions 
the effectiveness of a notification on the 
identity of the person who gives it. An 
account debtor that doubts whether the right 
to payment has been assigned may avail itself 
of the procedures in subsection (c). See 
Comment 4. 


An effective notification under subsection 
(a) must be authenticated. This requirement 
normally could be satisfied by sending 
notification on the notifying person's 
letterhead or on a form on which the 
notifying person's name appears. In each case 
the printed name would be a symbol adopted 
by the notifying person for the purpose of 
identifying the person and adopting the 
notification. See Section 9-102 (defining 
“authenticate”). 


Subsection (a) applies only to account 
debtors on accounts, chattel paper, and 
payment intangibles. (Section 9-102 defines 
the term “account debtor” more broadly, to 
include those obligated on all general 
intangibles.) Although subsection (a) is more 
precise than its predecessor, it probably does 
not change the rule that applied under former 
Article 9. Former Section 9-318(3) referred 
to the account debtor’s obligation to “pay,” 
indicating that the subsection was limited to 
account debtors on accounts, chattel paper, 
and other payment obligations. 


5. Contractual Restrictions on 
Assignment. Former Section 9-318(4) 
rendered ineffective an agreement between 
an account debtor and an assignor which 
prohibited assignment of an account 
(whether outright or to secure an obligation) 
or prohibited a security assignment of a 


general intangible for the payment of money 
due or to become due. Subsection (d) 
essentially follows former Section 9-318(4), 
but expands the rule of free assignability to 
chattel paper (subject to Sections 2A-303 and 
9-407) and promissory notes and explicitly 
overrides both restrictions and prohibitions 
of assignment. The policies underlying the 
ineffectiveness of contractual restrictions 
under this section build on common-law 
developments that essentially have 
eliminated legal restrictions on assignments 
of rights to payment as security and other 
assignments of rights to payment such as 
accounts and chattel paper. Any that might 
linger for accounts and chattel paper are 
addressed by new subsection (f). See 
Comment 6. 


Former Section 9-318(4) did not apply 
to a sale of a payment intangible (as described 
in the former provision, “a general intangible 
for money due or to become due") but did 
apply to an assignment of a payment 
intangible for security. Subsection (e) 
continues this approach and also makes 
subsection (d) inapplicable to sales of 
promissory notes. Section 9-408 addresses 
anti-assignment clauses with respect to sales 
of payment intangibles and promissory notes. 


Like former Section 9-318(4), subsection 
(d) provides that anti-assignment clauses are 
"ineffective." The quoted term means that 
the clause is of no effect whatsoever; the 
clause does not prevent the assignment from 
taking effect between the parties and the 
prohibited assignment does not constitute a 
default under the agreement between the 
account debtor and assignor. However, 
subsection (d) does not override terms that 
do not directly prohibit, restrict, or require 
consent to an assignment but which might, 
nonetheless, present a practical impairment 
of the assignment. Properly read, however, 
subsection (d) reaches only covenants that 
prohibit, restrict, or require consents to 
assignments; it does not override all terms 
that might "impair" an assignment in fact. 


Example: Buyer enters into an 
agreement with Seller to buy equipment that 
Seller is to manufacture according to Buyer's 
specifications. Buyer agrees to make a series 
of prepayments during the construction 
process. In return, Seller agrees to set aside 
the prepaid funds in a special account and to 
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use the funds solely for the manufacture of 
the designated equipment. Seller also agrees 
that it will not assign any of its rights under 
the sale agreement with Buyer. 
Nevertheless, Seller grants to Secured Party 
a security interest in its accounts. Seller’s 
anti-assignment agreement is ineffective 
under subsection (d); its agreement 
concerning the use of prepaid funds, which is 
not a restriction or prohibition on 
assignment, is not. However, if Secured Party 
notifies Buyer to make all future payments 
directly to Secured Party, Buyer will be 
obliged to do so under subsection (a) if it 


wishes the payments to discharge its 
obligation. Unless Secured Party releases the 
funds to Seller so that Seller can comply with 
its use-of-funds covenant, Seller will be in 
breach of that covenant. 


In the example, there appears to be a 
plausible business purpose for the use-of-funds 
covenant. However, a court may conclude 
that a covenant with no business purpose 
other than imposing an impediment to an 
assignment actually is a direct restriction 
that is rendered ineffective by subsection (d). 
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UN CONVENTION ON THE INTERNATIONAL SALE OF GOODS 


PARTIES TO THE CISG 


ntry into 

Country: Force: Declarations/Reservations 

Argentina 1 Jan 1988 Declared that any indication of intention must 
be in writing, pursuant to Articles 12 and 96. 

Australia 1 Apr 1989 Adopted without any declarations or 
reservations. 

Austria 1 Jan 1989 Adopted without any declarations or 
reservations. 


Belarus 1 Nov 1990 Declared that any indication of intention must 
be in writing, pursuant to Articles 12 and 96. 

Belgium 1 Nov 1997 Adopted without any declarations or 
reservations. 

Bosnia and 6 Mar 1992 Adopted without any declarations or 

Herzegovina reservations. 

Bulgaria 1 Aug 1991 Adopted without any declarations or 
reservations. 

Burundi 1 Oct 1999 Adopted without any declarations or l 
reservations. 

Canada 1 May 1992 Declared under Article 93 that this 
Convention will apply to its territories. 

Chile 1 Mar 1991 Declared that any indication of intention must 
be in writing, pursuant to Articles 12 and 96. 

China 1 Jan 1988 Declared itself not bound to Article 1(b) and 
Article 11, or any other Article related to 
Article 11. 

Colombia 1 Aug 2002 Adopted without any declarations or 
reservations. 

Croatia 8 Oct 1991 Adopted without any declarations or 
reservations. 

Cub 1 Dec 1995 Adopted without any declarations or 
reservations. 

Cyprus 1 Apr 2006 Adopted without any declarations or 
reservations. 


Czech Republic 1 Jan 1993 Declared itself not bound to Article 1(b). 


Declared itself not bound to Part II of the 


Convention under Article 92. Denmark also 
declared under Article 94 that the convention 
did not apply to contracts where a party's 
place of business is in Denmark, Finland, 
Iceland, Sweden or Norway. 
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County Foree: 

Country: Force: Declarations/Reservations 

Ecuador 1 Feb 1993 Adopted without any declarations or 
reservations. 

Egypt 1 Jan 1988 Adopted without any declarations or 
reservations. 

El Salvador 1 Dec 2007 Adopted without any declarations or 
reservations. 

Estonia 1 Oct 1994 Adopted without any declarations or 
reservations. 


Finland 1 Jan 1989 Declared itself not bound to Part II of the 
Convention under Article 92. Finland also 
declared under Article 94 that the convention 
did not apply to contracts where a party's 
place of business is in Denmark, Finland, 
Iceland, Sweden or Norway. 


France 1 Jan 1988 Adopted without any declarations or 
reservations. 

Gabon 1Jan 2006 Adopted without any declarations or 
reservations. 

Georgia 1 Sept 1995 Adopted without any declarations or 
reservations. 


Germany 1 Jan i991 Declared that it would not apply Article 1(b) 
in respect to any State that has not applied 
Article 1(b). 
Ghana Signed 
11 Apr 1980, 
but did not 
yet adopt 


Greece 1 Feb 1999 Adopted without any declarations or 
reservations. 

Guinea 1 Feb 1992 Adopted without any declarations or 
reservations. 

Honduras 1 Nov 2003 Adopted without any declarations or 
reservations. 

Hungary 1 Jan 1988 Declared that any indication of intention must 
be in writing, pursuant to Articles 12 and 96. 


Iceland Declared, under Article 93, that the 


Convention does not apply to contracts where 
a party’s place of business is either in 
Denmark, Finland, Iceland, and Sweden. 
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PARTIES TO THE CISG 


ntry into 


Iraq 1 Apr 1991 
Israel 1 Feb 2003 


1 Jan 1988 


Declarations/Reservations 


Adopted without any declarations or 
reservations. 


Adopted without any declarations or 
reservations. 


Adopted without any declarations or 
reservations. 


1 June 2000 Adopted without any declarations or 


reservations. 
Latvia 1 Aug 1998 Declared that any indication of intention must 
be in writing, pursuant to Articles 12 and 96. 
Lesotho 1 Jan 1988 Adopted without any declarations or 
reservations. 
Liberia 1 Oct 2006 Adopted without any declarations or 
reservations. 
Lithuania 1 Feb 1996 Declared that any indication of intention must 
be in writing, pursuant to Articles 12 and 96. 
Luxembourg 1 Feb 1998 Adopted without any declarations or 
reservations. 
Mongolia 1 Jan 1999 Adopted without any declarations or 
reservations. 
Montenegro 3 June 2006 Adopted without any declarations or 
reservations. 
Netherlands 1 Jan 1992 Adopted without any declarations or 
reservations. 
New Zealand 1 Oct 1995 


Norway 1 Aug 1989 


Kyrgyzstan 


Adopted without any declarations or 
reservations. 


Adopted without any declarations or 
reservations. 


Adopted without any declarations or 
reservations. 


Adopted without any declarations or 
reservations. 


Declared itself not bound to Part II of the 
Convention under Article 92. Norway also 
declared under Article 94 that the convention 
did not apply to contracts where a party's 
place of business is in Denmark, Finland, 
Iceland, Sweden or Norway. 
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PARTIES TO THE CISG 


Entry into 

Country: Force: Declarations/Reservations 

Paraguay 1 Feb 2007 Declared that any indication of intention must 
be in writing, pursuant to Articles 12 and 96. 

Peru * 1 Apr 2000 Adopted without any declarations or 
reservations. 

Poland 1 June 1996 Adopted without any declarations or 
reservations. 


Republic of Korea |1 Mar 2005 Adopted without any declarations or 
reservations 

Romania 1 June 1992 Adopted without any declarations or 
reservations. 

Russian 1 Sept 1991 Declared that any indication of intention must 

Federation be in writing, pursuant to Articles 12 and 96. 

Saint Vincent and |1 Oct 2001 Declared itself not bound to Article 1(b) 

the Grenadines 

Serbia 27 Apr 1992 Adopted without any declarations or 
reservations 


1 Mar 1996 Declared itself not bound to Article 1(b). 
1 Jan 1993 Declared itself not bound to Article 1(b). 


Slovenia 25 June 1991 Adopted without any declarations or 
reservations. 

Spain 1 Aug 1991 Adopted without any declarations or 
reservations. 


Sweden 1Jan 1989 Declared itself not bound to Part II of the 
Convention under Article 92. Sweden also 
declared under Article 94, that the 
convention did not apply to contracts where a 
party's place of business is in Denmark, 
Finland, Iceland, Sweden or Norway. 


Switzerland 1 Mar 1991 Adopted without any declarations or 
reservations. 

Syrian Arab 1 Jan 1988 Adopted without any declarations or 

Republic reservations. 


The former 17 Nov 1991 Adopted without any declarations or 
Yugoslav reservations. 
Republic of 
Macedonia 
reservations. 
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PARTIES TO THE CISG 


ntry into 
Country: Force: Declarations/Reservations 
Ukraine 1 Feb 1991 Declared that any indication of intention must 
be in writing, pursuant to Articles 12 and 96. 
United States 1 Jan 1988 Declared itself not bound to Article 1(b). 
of America 


Uruguay 1 Feb 2000 Adopted without any declarations or i 
reservations. 

Uzbekistan 1 Dec 1997 Adopted without any declarations or 
reservations. 


Venezuela Signed 
(Bolivarian 28 Sept 1981 
Republic of) but did not 


yet adopt. 


Data drawn from UNCITRAL website: www.uncitral.org on 17 June 2008. 


Adopted without any declarations or 
reservations. 
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UNITED NATIONS CONVENTION ON CONTRACTS FOR 
THE INTERNATIONAL SALE OF GOODS (1980) [CISG] 


For U.S. citation purposes, the UN-certified English text is published in 52 Federal Register 
6262, 6264-6280 (March 2, 1987); United States Code Annotated, Title 15, Appendix (Supp. 
1987). 


THE STATES PARTIES TO THIS CONVENTION, 


BEARING IN MIND the broad objectives in the resolutions adopted by the sixth special 
session of the General Assembly of the United Nations on the establishment of a New 
International Economic Order, 


CONSIDERING that the development of international trade on the basis of equality and 
mutual benefit is an important element in promoting friendly relations among States, 


BEING OF THE OPINION that the adoption of uniform rules which govern contracts for 
the international sale of goods and take into account the different social, economic and legal 
systems would contribute to the removal of legal barriers in international trade and promote 
the development of international trade, 


HAVE AGREED as follows: 


Part | - SPHERE OF APPLICATION 


AND GENERAL PROVISIONS 


CHAPTER | - SPHERE OF APPLICATION 


ARTICLE 1 


(1) This Convention applies to contracts of sale of goods between parties whose places 
of business are in different States: 


(a) when the States are Contracting States; or 
(b) when the rules of private international law lead to the application of the law 
of a Contracting State. 


(2) The fact that the parties have their places of business in different States is to be 
disregarded whenever this fact does not appear either from the contract or from 
any dealings between, or from information disclosed by, the parties at any time 
before or at the conclusion of the contract. 


(3) Neither the nationality of the parties nor the civil or commercial character of the 
parties or of the contract is to be taken into consideration in determining the 
application of this Convention. 

ARTICLE 2 


This Convention does not apply to sales: 


(a) ‘of goods bought for personal, family or household use, unless the seller, at any 
time before or at the conclusion of the contract, neither knew nor ought to have 
known that the goods were bought for any such use; 
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(b) by auction; 

(c) on execution or otherwise by authority of law; 

(d) of stocks, shares, investment securities, negotiable instruments or money; 
(e) of ships, vessels, hovercraft or aircraft; 


(f) of electricity. 


ARTICLE 3 


(1) Contracts for the supply of goods to be manufactured or produced are to be 
considered sales unless the party who orders the goods undertakes to supply a 
substantial part of the materials necessary for such manufacture or production. 


(2) This Convention does not apply to contracts in which the preponderant part of the 
obligations of the party who furnishes the goods consists in the supply of labour or 
other services. 


ARTICLE 4 


This Convention governs only the formation of the contract of sale and the rights and 
obligations of the seller and the buyer arising from such a contract. In particular, 
except as otherwise expressly provided in this Convention, it is not concerned with: 


(a) the validity of the contract or of any of its provisions or of any usage; 


(b) the effect which the contract may have on the property in the goods sold. 


ARTICLE 5 


This Convention does not apply to the liability of the seller for death or personal injury 
caused by the goods to any person. 


ARTICLE 6 


The parties may exclude the application of this Convention or, subject to article 12, 
derogate from or vary the effect of any of its provisions. 


CHAPTER II - GENERAL PROVISIONS 


ARTICLE 7 


(1) In the interpretation of this Convention, regard is to be had to its international 
character and to the need to promote uniformity in its application and the 
observance of good faith in international trade. 


(2) Questions concerning matters governed by this Convention which are not 
expressly settled in it are to be settled in conformity with the general principles on 
which it is based or, in the absence of such principles, in conformity with the law 
applicable by virtue of the rules of private international law. 
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ARTICLE 8 


(1) For the purposes of this Convention statements made by and other conduct of a 
party are to be interpreted according to his intent where the other party knew or 
could not have been unaware what that intent was. 


(2) If the preceding paragraph is not applicable, statements made by and other 
conduct of a party are to be interpreted according to the understanding that a 
reasonable person of the same kind as the other party would have had in the same 
circumstances. 


(3) In determining the intent of a party or the understanding a reasonable person 
would have had, due consideration is to be given to all relevant circumstances of 
the case including the negotiations, any practices which the parties have 
established between themselves, usages and any subsequent conduct of the parties. 


ARTICLE 9 


(1) The parties are bound by any usage to which they have agreed and by any practices 
which they have established between themselves. 


(2) The parties are considered, unless otherwise agreed, to have impliedly made 
applicable to their contract or its formation a usage of which the parties knew or 
ought to have known and which in international trade is widely known to, and 
regularly observed by, parties to contracts of the type involved in the particular 
trade concerned. 


ARTICLE 10 


For the purposes of this Convention: 


(a) ifa party has more than one place of business, the place of business is that which 
has the closest relationship to the contract and its performance, having regard to 
the circumstances known to or contemplated by the parties at any time before or 
at the conclusion of the contract; 


(b) ifa party does not have a place of business, reference is to be made to his habitual 
residence. 


ARTICLE 11 


A contract of sale need not be concluded in or evidenced by writing and is not subject to 
any other requirement as to form. It may be proved by any means, including witnesses. 


ARTICLE 12 


Any provision of article 11, article 29 or Part II of this Convention that allows a contract 
of sale or its modification or termination by agreement or any offer, acceptance or other 
indication of intention to be made in any form other than in writing does not apply 
where any party has his place of business in a Contracting State which has made a 
declaration under article 96 of this Convention. The parties may not derogate from or 
vary the effect of this article. 
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ARTICLE 13 


For the purposes of this Convention “writing” includes telegram and telex. 


(1) 


(2) 


(1) 
(2) 


(1) 


(2) 


Part II - FORMATION OF THE CONTRACT 


ARTICLE 14 


A proposal for concluding a contract addressed to one or more specific persons 
constitutes an offer if it is sufficiently definite and indicates the intention of the 
offeror to be bound in case of acceptance. A proposal is sufficiently definite if it 
indicates the goods and expressly or implicitly fixes or makes provision for 
determining the quantity and the price. 


A proposal other than one addressed to one or more specific persons is to be considered 


merely as an invitation to make offers, unless the contrary is clearly indicated by 
the person making the proposal. 


ARTICLE 15 


An offer becomes effective when it reaches the offeree. 


An offer, even if it is irrevocable, may be withdrawn if the withdrawal reaches 
the offeree before or at the same time as the offer. 


ARTICLE 16 


Until a contract is concluded an offer may be revoked if the revocation reaches the 
offeree before he has dispatched an acceptance. 


However, an offer cannot be revoked: 


(a) if it indicates, whether by stating a fixed time for acceptance or otherwise, 


that it is irrevocable; or 


(b)  ifit was reasonable for the offeree to rely on the offer as being irrevocable and 


the offeree has acted in reliance on the offer. 


ARTICLE 17 


An offer, even if it is irrevocable, is terminated when a rejection reaches the offeror. 


(1) 


(2) 


ARTICLE 18 


A statement made by or other conduct of the offeree indicating assent to an offer 
is an acceptance. Silence or inactivity does not in itself amount to acceptance. 


An acceptance of an offer becomes effective at the moment the indication of assent 
reaches the offeror. An acceptance is not effective if the indication of assent does 
not reach the offeror within the time he has fixed or, if no time is fixed, within a 
reasonable time, due account being taken of the circumstances of the transaction, 
including the rapidity of the means of communication employed by the offeror. 
An oral offer must be accepted immediately unless the circumstances indicate 
otherwise. l 
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However, if, by virtue of the offer or as a result of practices which the parties have 
established between themselves or of usage, the offeree may indicate assent by 
performing an act, such as one relating to the dispatch of the goods or payment of 
the price, without notice to the offeror, the acceptance is effective at the moment 
the act is performed, provided that the act is performed within the period of time 
laid down in the preceding paragraph. 


ARTICLE 19 


A reply to an offer which purports to be an acceptance but contains additions, 
limitations or other modifications is a rejection of the offer and constitutes a 
counter-offer. 


However, a reply to an offer which purports to be an acceptance but contains 
additional or different terms which do not materially alter the terms of the offer 
constitutes an acceptance, unless the offeror, without undue delay, objects orally 
to the discrepancy or dispatches a notice to that effect. If he does not so object, the 
terms of the contract are the terms of the offer with the modifications contained in 
the acceptance. 


Additional or different terms relating, among other things, to the price, payment, 
quality and quantity of the goods, place and time of delivery, extent of one party's 
liability to the other or the settlement of disputes are considered to alter the terms 
of the offer materially. 


ARTICLE 20 


A period of time for acceptance fixed by the offeror in a telegram or a letter begins 
to run from the moment the telegram is handed in for dispatch or from the date 
shown on the letter or, if no such date is shown, from the date shown on the 
envelope. A period of time for acceptance fixed by the offeror by telephone, telex or 
other means of instantaneous communication, begins to run from the moment 
that the offer reaches the offeree. 


Official holidays or non-business days occurring during the period for acceptance 
are included in calculating the period. However, if a notice of acceptance cannot 
be delivered at the address of the offeror on the last day of the period because that 
day falls on an official holiday or a non-business day at the place of business of the 
offeror, the period is extended until the first business day which follows. 


ARTICLE 21 


A late acceptance is nevertheless effective as an acceptance if without delay the 
offeror orally so informs the offeree or dispatches a notice to that effect. 


If a letter or other writing containing a late acceptance shows that it has been sent 
in such circumstances that if its transmission had been normal it would have 
reached the offeror in due time, the late acceptance is effective as an acceptance 
unless, without delay, the offeror orally informs the offeree that he considers his 
offer as having lapsed or dispatches a notice to that effect. 


ARTICLE 22 


An acceptance may be withdrawn if the withdrawal reaches the offeror before or at the 
same time as the acceptance would have become effective. 
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ARTICLE 23 


A contract is concluded at the moment when an acceptance of an offer becomes effective 
in accordance with the provisions of this Convention. 


ARTICLE 24 


For the purposes of this Part of the Convention, an offer, declaration of acceptance or any 
other indication of intention "reaches" the addressee when it is made orally to him or 
delivered by any other means to him personally, to his place of business or mailing 
address or, if he does not have a place of business or mailing address, to his habitual 
residence. 


Part lll - SALE or Goons 


CHAPTER | -GENERAL PROVISIONS 


ARTICLE 25 


A breach of contract committed by one of the parties is fundamental if it results in such 
detriment to the other party as substantially to deprive him of what he is entitled to 
expect under the contract, unless the party in breach did not foresee and a reasonable 
person of the same kind in the same circumstances would not have foreseen such a 
result. 


ARTICLE 26 


A declaration of avoidance of the contract is effective only if made by notice to the other 
party. 


ARTICLE 27 


Unless otherwise expressly provided in this Part of the Convention, if any notice, request 
or other communication is given or made by a party in accordance with this Part and by 
means appropriate in the circumstances, a delay or error in the transmission of the 
communication or its failure to arrive does not deprive that party of the right to rely on 
the communication. 


ARTICLE 28 


If, in accordance with the provisions of this Convention, one party is entitled to require 
performance of any obligation by the other party, a court is not bound to enter a 
judgement for specific performance unless the court would do so under its own law in 
respect of similar contracts of sale not governed by this Convention. 


ARTICLE 29 


(1) A contract may be modified or terminated by the mere agreement of the parties. 


(2) A contract in writing which contains a provision requiring any modification or 
termination by agreement to be in writing may not be otherwise modified or 
terminated by agreement. However, a party may be precluded by his conduct 
from asserting such a provision to the extent that the other party has relied on 
that conduct. 
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CHAPTER ll - OBLIGATIONS OF THE SELLER 


ARTICLE 30 


The seller must deliver the goods, hand over any documents relating to them and transfer 
the property in the goods, as required by the contract and this Convention. 
Section I. Delivery of the goods and handing over of documents 


ARTICLE 31 


If the seller is not bound to deliver the goods at any other particular place, his obligation 
to deliver consists: 


(a) 


(b) 


(c) 


(1) 


(2) 


(3) 


if the contract of sale involves carriage of the goods - in handing the goods over to 
the first carrier for transmission to the buyer; 


if, in'cases not within the preceding subparagraph, the contract relates to specific 
goods, or unidentified goods to be drawn from a specific stock or to be manufactured 
or produced, and at the time of the conclusion of the contract the parties knew 
that the goods were at, or were to be manufactured or produced at, a particular 
place - in placing the goods at the buyer's disposal at that'place; 


in other cases - in placing the goods at the buyer's disposal at the place where the 
seller had his place of business at the time of the conclusion of the contract. 


ARTICLE 32 


If the seller, in accordance with the contract or this Convention, hands the goods 
over to a carrier and if the goods are not clearly identified to the contract by 
markings on the goods, by shipping documents or otherwise, the seller must give 
the buyer notice of the consignment specifying the goods. 


If the seller is bound to arrange for carriage of the goods, he must make such 
contracts as are necessary for carriage to the place fixed by means of transportation 
appropriate in the circumstances and according to the usual terms for such 
transportation. 


If the seller is not bound to effect insurance in respect of the carriage of the goods, 


he must, at the buyer's request, provide him with all available information 
necessary to enable him to effect such insurance. 


ARTICLE 33 


The seller must deliver the goods: 


(a) 
(b) 


(c) 


if a date is fixed by or determinable from the contract, on that date; 


if a period of time is fixed by or determinable from the contract, at any time 
within that period unless circumstances indicate that the buyer is to choose a 


date; or 


in any other'case, within a reasonable time after the conclusion of the contract. 
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ARTICLE 34 


If the seller is bound to hand over documents relating to the goods, he must hand them 
over at the time and place and in the form required by the contract. If the seller has 
handed over documents before that time, he may, up to that time, cure any lack of 
conformity in the documents, if the exercise of this right does not cause the buyer 
unreasonable inconvenience or unreasonable expense. However, the buyer retains any 
right to'claim damages as provided for in this Convention. 

Section II. Conformity of the goods and third party claims 


ARTICLE 35 


(1) The seller must deliver goods which are of the quantity, quality and description 
required by the contract and which are contained or packaged in the manner 
required by the contract. 


(2) Except where the parties have agreed otherwise, the goods do not conform with 
the contract unless they: 


(a) are fit for the purposes for which goods of the same description would ordinarily 
be used; 

(b) are fit for any particular purpose expressly or impliedly made known to the 
seller at the time of the conclusion of the contract, except where the 
circumstances show that the buyer did not rely, or that it was unreasonable 
for him to rely, on the seller's skill and judgement; : 

(c) possess the qualities of goods which the seller has held out to the buyer as a 
sample or model; 

(d) are contained or packaged in the manner usual for such goods or, where there 
is no such manner, in a manner adequate to preserve and protect the goods. 


(3) The seller is not liable under subparagraphs (a) to (d) of the preceding paragraph 
for any lack of conformity of the goods if at the time of the conclusion of the 
contract the buyer knew or could not have been unaware of such lack of conformity. 


ARTICLE 36 


(1) The seller is liable in accordance with the contract and this Convention for any 
lack of conformity which exists at the time when the risk passes to the buyer, even 
though the lack of conformity becomes apparent only after that time. 


(2) The seller is also liable for any lack of conformity which occurs after the time 
indicated in the preceding paragraph and which is due to a breach of any of his 
obligations, including a breach of any guarantee that for a period of time the 
goods will remain fit for their ordinary purpose or for some particular purpose or 
will retain specified qualities or characteristics. 


ARTICLE 37 


If the seller has delivered goods before the date for delivery, he may, up to that date, 
deliver any missing part or make up any deficiency in the quantity of the goods delivered, 
or deliver goods in replacement of any non-conforming goods delivered or remedy any 
lack of conformity in the goods delivered, provided that the exercise of this right does not 
cause the buyer unreasonable inconvenience or unreasonable expense. However, the 
buyer retains any right to claim damages as provided for in this Convention. 
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(1) 
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ARTICLE 38 


The buyer must examine the goods, or cause them to be examined, within as short 
a period as is practicable in the circumstances. 


If the contract involves carriage of the goods, examination may be deferred until 
after the goods have arrived at their destination. 


If the goods are redirected in transit or redispatched by the buyer without a 
reasonable opportunity for examination by him and at the time of the conclusion 
of the contract the seller knew or ought to have known of the possibility of such 
redirection or redispatch, examination may be deferred until after the goods have 
arrived at the new destination. 


ARTICLE 39 


The buyer loses the right to rely on a lack of conformity of the goods if he does not 
give notice to the seller specifying the nature of the lack of conformity within a 
reasonable time after he has discovered it or ought to have discovered it. 


In any event, the buyer loses the right to rely on a lack of conformity of the goods 
if he does not give the seller notice thereof at the latest within a period of two years 
from the date on which the goods were actually handed over to the buyer, unless 
this time-limit is inconsistent with a contractual period of guarantee. 


ARTICLE 40 


The seller is not entitled to rely on the provisions of articles 38 and 39 if the lack of 
conformity relates to facts of which he knew or could not have been unaware and which 
he did not disclose to the buyer. 


ARTICLE 41 


The seller must deliver goods which are free from any right or claim of a third party, 
unless the buyer agreed to take the goods subject to that right or claim. However, if such 
right or claim is based on industrial property or other intellectual property, the seller's 
obligation is governed by article 42. 


(1) 


ARTICLE 42 


The seller must deliver goods which are free from any right or claim of a third 
party based on industrial property or other intellectual property, of which at the 
time of the conclusion of the contract the seller knew or could not have been 
unaware, provided that the right or claim is based on industrial property or other 
intellectual property: 


(a) under the law of the State where the goods will be resold or otherwise used, if 


it was contemplated by the parties at the time of the conclusion of the contract 
that the goods would be resold or otherwise used in that State; or 


(b) in any other case, under the law of the State where the buyer has his place of 


business. 
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(2) The obligation of the seller under the preceding paragraph does not extend to 
cases where: 


(a) at the time of the conclusion of the contract the buyer knew or could not have 
been unaware of the right or claim; or 

(b) the right or claim results from the seller's compliance with technical drawings, 
designs, formulae or other such specifications furnished by the buyer. 


ARTICLE 43 


(1) The buyer loses the right to rely on the provisions of article 41 or article 42 if he 
does not give notice to the seller specifying the nature of the right or claim of the 
third party within a reasonable time after he has become aware or ought to have 
become aware of the right or claim. 


(2) The seller is not entitled to rely on the provisions of the preceding paragraph if he 
knew of the right or claim of the third party and the nature of it. 


ARTICLE 44 


Notwithstanding the provisions of paragraph (1) of article 39 and paragraph (1) of 
article 43, the buyer may reduce the price in accordance with article 50 or claim 
damages, except for loss of profit, if he has a reasonable excuse for his failure to give the 
required notice. 


SECTION lll. REMEDIES FOR BREACH OF CONTRACT BY THE SELLER 


ARTICLE 45 


(1) If the seller fails to perform any of his obligations under the contract or this 
Convention, the buyer may: 


(a) exercise the rights provided in articles 46 to 52; 
(b) claim damages as provided in articles 74 to 77. 


(2) The buyer is not deprived of any right he may have to claim damages by exercising 
his right to other remedies. 


(3) No period of grace may be granted to the seller by a court or arbitral tribunal 
when the buyer resorts to a remedy for breach of contract. 


ARTICLE 46 


(1) The buyer may require performance by the seller of his obligations unless the 
buyer has resorted to a remedy which is inconsistent with this requirement. 


(2) Ifthe goods do not conform with the contract, the buyer may require delivery of 
substitute goods only if the lack of conformity constitutes a fundamental breach 
of contract and a request for substitute goods is made either in conjunction with 
notice given under article 39 or within a reasonable time thereafter. 
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(1) 


(2) 


(3) 


(4) 


(1) 
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If the goods do not conform with the contract, the buyer may require the seller to 
remedy the lack of conformity by repair, unless this is unreasonable having regard 
to all the circumstances. A request for repair must be made either in conjunction 
with notice given under article 39 or within a reasonable time thereafter. 


ARTICLE 47 


The buyer may fix an additional period of time of reasonable length for 
performance by the seller of his obligations. 


Unless the buyer has received notice from the seller that he will not perform 
within the period so fixed, the buyer may not, during that period, resort to any 
remedy for breach of contract. However, the buyer is not deprived thereby of any 
right he may have to claim damages for delay in performance. 


ARTICLE 48 


Subject to article 49, the seller may, even after the date for delivery, remedy at 
his own expense any failure to perform his obligations, if he can do so without 
unreasonable delay and without causing the buyer unreasonable inconvenience 
or uncertainty of reimbursement by the seller of expenses advanced by the buyer. 
However, the buyer retains any right to claim damages as provided for in this 
Convention. 


If the seller requests the buyer to make known whether he will accept performance 
and the buyer does not comply with the request within a reasonable time, the 
seller may perform within the time indicated in his request. The buyer may not, 
during that period of time, resort to any remedy which is inconsistent with 
performance by the seller. 


A notice by the seller that he will perform within a specified period of time is 
assumed to include a request, under the preceding paragraph, that the buyer 
make known his decision. 


A request or notice by the seller under paragraph (2) or (3) of this article is not 
effective unless received by the buyer. 


. ARTICLE 49 


The buyer may declare the contract avoided: 


(a) if the failure by the seller to perform any of his obligations under the contract 


or this Convention amounts to a fundamental breach of contract; or 


(b) in case of non-delivery, if the seller does not deliver the goods within the 


additional period of time fixed by the buyer in accordance with paragraph (1) 
of article 47 or declares that he will not deliver within the period so fixed. 


However, in cases where the seller has delivered the goods, the buyer loses the 
right to declare the contract avoided unless he does so: 
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(a) in respect of late delivery, within a reasonable time after he has become 
aware that delivery has been made; 
(b) in respect of any breach other than late delivery, within a reasonable time: 


(i) after he knew or ought to have known of the breach; 

(ii) after the expiration of any additional period of time fixed by the buyer in 
accordance with paragraph (1) of article 47, or after the seller has declared 
that he will not perform his obligations within such an additional period; 
Or 

(iii) after the expiration of any additional period of time indicated by the 
seller in accordance with paragraph (2) of article 48, or after the buyer 
has declared that he will not accept performance. 


ARTICLE 50 


If the goods do not conform with the contract and whether or not the price has already 
been paid, the buyer may reduce the price in the same proportion as the value that the 
goods actually delivered had at the time of the delivery bears to the value that 
conforming goods would have had at that time. However, if the seller remedies any 
failure to perform his obligations in accordance with article 37 or article 48 or if the 
buyer refuses to accept performance by the seller in accordance with those articles, the 
buyer may not reduce the price. 


ARTICLE 51 


(1) If the seller delivers only a part of the goods or if only a part of the goods delivered 
is in conformity with the contract, articles 46 to 50 apply in respect of the part 
which is missing or which does not conform. 


(2) The buyer may declare the contract avoided in its entirety only if the failure to 


make delivery completely or in conformity with the contract amounts to a 
fundamental breach of the contract. 


ARTICLE 52 


(1) Ifthe seller delivers the goods before the date fixed, the buyer may take delivery 
or refuse to take delivery. 


(2) If the seller delivers a quantity of goods greater than that provided for in the 
contract, the buyer may take delivery or refuse to take delivery of the excess 


quantity. If the buyer takes delivery of all or part of the excess quantity, he must 
pay for it at the contract rate. 


CHAPTER III -OBLIGATIONS OF THE BUYER 


ARTICLE 53 


The buyer must pay the price for the goods and take delivery of them as required by the 
contract and this Convention. 
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ARTICLE 54 


The buyer's obligation to pay the price includes taking such steps and complying with 
such formalities as may be required under the contract or any laws and regulations to 
enable payment to be made. 


ARTICLE 55 


Where a contract has been validly concluded but does not expressly or implicitly fix or 
make provision for determining the price, the parties are considered, in the absence of 
any indication to the contrary, to have impliedly made reference to the price generally 
charged at the time of the conclusion of the contract for such goods sold under comparable 
circumstances in the trade concerned. 


ARTICLE 56 


If the price is fixed according to the weight of the goods, in case of doubt it is to be 
determined by the net weight. 


ARTICLE 57 


(1) If the buyer is not bound to pay the price at any other particular place, he must 
pay it to the seller: 


(a) at the seller's place of business; or 
(b) if the payment is to be made against the handing over of the goods or of 
documents, at the place where the handing over takes place. 


(2) The seller must bear any increases in the expenses incidental to payment which is 
caused by a change in his place of business subsequent to the conclusion of the 
contract. 


ARTICLE 58 


(1) If the buyer is not bound to pay the price at any other specific time, he must pay 
it when the seller places either the goods or documents controlling their disposition 
at the buyer's disposal in accordance with the contract and this Convention. The 
seller may make such payment a condition for handing over the goods or documents. 


(2) Ifthe contract involves carriage of the goods, the seller may dispatch the goods on 
terms whereby the goods, or documents controlling their disposition, will not be 
handed over to the buyer except against payment of the price. 


(3) The buyer is not bound to pay the price until he has had an opportunity to examine 
the goods, unless the procedures for delivery or payment agreed upon by the 
parties are inconsistent with his having such an opportunity. 


ARTICLE 59 


The buyer must pay the price on the date fixed by or determinable from the contract 
and this Convention without the need for any request or compliance with any formality 
on the part of the seller. 
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SECTION ll. TAKING DELIVERY 


ARTICLE 60 


The buyer’s obligation to take delivery consists: 


(a) in doing all the acts which could reasonably be expected of him in order to enable 
the seller to make delivery; and à 


(b) in taking over the goods. 


SECTION III. REMEDIES FOR BREACH OF CONTRACT BY THE BUYER 


ARTICLE 61 


(1) If the buyer fails to perform any of his obligations under the contract or this 
Convention, the seller may: 


(a) exercise the rights provided in articles 62 to 65; 
(b) claim damages as provided in articles 74 to 77. 


(2) The seller is not deprived of any right he may have to claim damages by exercising 
his right to other remedies. 


(3) No period of grace may be granted to the buyer by a court or arbitral tribunal 
when the seller resorts to a remedy for breach of contract. 


ARTICLE 62 


The seller may require the buyer to pay the price, take delivery or perform his other 
obligations, unless the seller has resorted to a remedy which is inconsistent with this 
requirement. 


ARTICLE 63 


(1) The seller may fix an additional period of time of reasonable length for performance 
by the buyer of his obligations. 


(2) Unless the seller has received notice from the buyer that he will not perform 
within the period so fixed, the seller may not, during that period, resort to any 
remedy for breach of contract. However, the seller is not deprived thereby of any 
right he may have to claim damages for delay in performance. 


ARTICLE 64 


(1) The seller may declare the contract avoided: 


(a) if the failure by the buyer to perform any of his obligations under the contract 
or this Convention amounts to a fundamental breach of contract; or 

(b) ifthe buyer does not, within the additional period of time fixed by the seller in 
accordance with paragraph (1) of article 63, perform his obligation to pay the 
price or take delivery of the goods, or if he declares that he will not do so 
within the period so fixed. 
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However, in cases where the buyer has paid the price, the seller loses the right to 
declare the contract avoided unless he does so: 


(a) in respect of late performance by the buyer, before the seller has become 


aware that performance has been rendered; or 


(b) in respect of any breach other than late performance by the buyer, within a 


reasonable time: 


(i) after the seller knew or ought to have known of the breach; or 

(ii) after the expiration of any additional period of time fixed by the seller in 
accordance with paragraph (1) of article 63, or after the buyer has 
declared that he will not perform his obligations within such an additional 
period. 


ARTICLE 65 


If under the contract the buyer is to specify the form, measurement or other 
features of the goods and he fails to make such specification either on the date 
agreed upon or within a reasonable time after receipt of a request from the seller, 
the seller may, without prejudice to any other rights he may have, make the 
specification himself in accordance with the requirements of the buyer that may 
be known to him. 


If the seller makes the specification himself, he must inform the buyer of the 
details thereof and must fix a reasonable time within which the buyer may make 


a different specification. If, after receipt of such a communication, the buyer fails 
to do so within the time so fixed, the specification made by the seller is binding. 


CHAPTER IV - PASSING or Risk 


ARTICLE 66 


Loss of or damage to the goods after the risk has passed to the buyer does not discharge 
him from his obligation to pay the price, unless the loss or damage is due to an act or 
omission of the seller. 


(1) 


(2) 


ARTICLE 67 


If the contract of sale involves carriage of the goods and the seller is not bound to 
hand them over at a particular place, the risk passes to the buyer when the goods 
are handed over to the first carrier for transmission to the buyer in accordance 
with the contract of sale. If the seller is bound to hand the goods over to a carrier 
at a particular place, the risk does not pass to the buyer until the goods are handed 
over to the carrier at that place. The fact that the seller is authorized to retain 
documents controlling the disposition of the goods does not affect the passage of the 


risk. 


Nevertheless, the risk does not pass to the buyer until the goods are clearly 
identified to the contract, whether by markings on the goods, by shipping 
documents, by notice given to the buyer or otherwise. 
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ARTICLE 68 


The risk in respect of goods sold in transit passes to the buyer from the time of the 
conclusion of the contract. However, if the circumstances so indicate, the risk is assumed 
by the buyer from the time the goods were handed over to the carrier who issued the 
documents embodying the contract of carriage. Nevertheless, if at the time of the 
conclusion of the contract of sale the seller knew or ought to have known that the goods 
had been lost or damaged and did not disclose this to the buyer, the loss or damage is at 
the risk of the seller. 


ARTICLE 69 


(1) In cases not within articles 67 and 68, the risk passes to the buyer when he takes 
over the goods or, if he does not do so in due time, from the time when the goods are 
placed at his disposal and he commits a breach of contract by failing to take 
delivery. 


(2) However, if the buyer is bound to take over the goods at a place other than a place 
of business of the seller, the risk passes when delivery is due and the buyer is 
aware of the fact that the goods are placed at his disposal at that place. 


(3) If the contract relates to goods not then identified, the goods are considered not to 


be placed at the disposal of the buyer until they are clearly identified to the 
contract. 


ARTICLE 70 


If the seller has committed a fundamental breach of contract, articles 67, 68 and 69 do 
not impair the remedies available to the buyer on account of the breach. 


CHAPTER V - Provisions COMMON TO THE 
OBLIGATIONS OF THE SELLER AND OF THE BUYER 
SECTION |. ANTICIPATORY BREACH AND INSTALMENT CONTRACTS 


ARTICLE 71 


(1) A party may suspend the performance of his obligations if, after the conclusion of 
the contract, it becomes apparent that the other party will not perform a 
substantial part of his obligations as a result of: 


(a) a serious deficiency in his ability to perform or in his creditworthiness; or 
(b) his conduct in preparing to perform or in performing the contract. 


(2) Ifthe seller has already dispatched the goods before the grounds described in the 
preceding paragraph become evident, he may prevent the handing over of the 
goods to the buyer even though the buyer holds a document which entitles him to 
obtain them. The present paragraph relates only to the rights in the goods as 
between the buyer and the seller. 
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(3) A party suspending performance, whether before or after dispatch of the goods, 
must immediately give notice of the suspension to the other party and must 


continue with performance if the other party provides adequate assurance of his 
performance. 


ARTICLE 72 


(1) If prior to the date for performance of the contract it is clear that one of the parties 
will commit a fundamental breach of contract, the other party may declare the 
contract avoided. 


(2) If time allows, the party intending to declare the contract avoided must give 
reasonable notice to the other party in order to permit him to provide adequate 
assurance of his performance. 


(3) The requirements of the preceding paragraph do not apply if the other party has 
declared that he will not perform his obligations. 


ARTICLE 73 


(1) In the case of a contract for delivery of goods by instalments, if the failure of one 
party to perform any of his obligations in respect of any instalment constitutes a 
fundamental breach of contract with respect to that instalment, the other party 
may declare the contract avoided with respect to that instalment. 


(2) If one party's failure to perform any of his obligations in respect of any instalment 
gives the other party good grounds to conclude that a fundamental breach of 
contract will occur with respect to future instalments, he may declare the contract 
avoided for the future, provided that he does so within a reasonable time. 


(3) A buyer who declares the contract avoided in respect of any delivery may, at the 
same time, declare it avoided in respect of deliveries already made or of future 
deliveries if, by reason of their interdependence, those deliveries could not be used 
for the purpose contemplated by the parties at the time of the conclusion of the 
contract. 


SECTION II. DAMAGES 


ARTICLE 74 


Damages for breach of contract by one party consist of a sum equal to the loss, including 
loss of profit, suffered by the other party as a consequence of the breach. Such damages 
may not exceed the loss which the party in breach foresaw or ought to have foreseen at 
the time of the conclusion of the contract, in the light of the facts and matters of which 
he then knew or ought to have known, as a possible consequence of the breach of contract. 


ARTICLE 75 


If the contract is avoided and if, in a reasonable manner and within a reasonable time 
after avoidance, the buyer has bought goods in replacement or the seller has resold the 
goods, the party claiming damages may recover the difference between the contract 
price and the price in the substitute transaction as well as any further damages 
recoverable under article 74. 
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ARTICLE 76 


(1) If the contract is avoided and there is a current price for the goods, the party 
claiming damages may, if he has not made a purchase or resale under article 75, 
recover the difference between the price fixed by the contract and the current 
price at the time of avoidance as well as any further damages recoverable under 
article 74. If, however, the party claiming damages has avoided the contract 
after taking over the goods, the current price at the time of such taking over shall 
be applied instead of the current price at the time of avoidance. 


(2) For the purposes of the preceding paragraph, the current price is the price 
prevailing at the place where delivery of the goods should have been made or, if 
there is no current price at that place, the price at such other place as serves as a 
reasonable substitute, making due allowance for differences in the cost of 
transporting the goods. 


ARTICLE 77 


A party who relies on a breach of contract must take such measures as are reasonable in 
the circumstances to mitigate the loss, including loss of profit, resulting from the breach. 
If he fails to take such measures, the party in breach may claim a reduction in the 
damages in the amount by which the loss should have been mitigated. 


SECTION lll. INTEREST 


ARTICLE 78 


If a party fails to pay the price or any other sum that is in arrears, the other party is 
entitled to interest on it, without prejudice to any claim for damages recoverable under 
article 74. 


SEcTION IV. EXEMPTIONS 


ARTICLE 79 


(1) A party is not liable for a failure to perform any of his obligations if he proves that 
the failure was due to an impediment beyond his control and that he could not 
reasonably be expected to have taken the impediment into account at the time of 
the conclusion of the contract or to have avoided or overcome it or its consequences. 


(2) If the party's failure is due to the failure by a third person whom he has engaged 
to perform the whole or a part of the contract, that party is exempt from liability 
only if: 


(a) he is exempt under the preceding paragraph; and 
(b) the person whom he has so engaged would be so exempt if the provisions of 
that paragraph were applied to him. 


(3) The exemption provided by this article has effect for the period during which the 
impediment exists. 
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The party who fails to perform must give notice to the other party of the 
impediment and its effect on his ability to perform. If the notice is not received by 
the other party within a reasonable time after the party who fails to perform 
knew or ought to have known of the impediment, he is liable for damages resulting 
from such non-receipt. 


Nothing in this article prevents either party from exercising any right other 
than to claim damages under this Convention. 


ARTICLE 80 


A party may not rely on a failure of the other party to perform, to the extent that such 
failure was caused by the first party's act or omission. 


(1) 


(2) 


(1) 


(2) 


SECTION V. EFFECTS OF AVOIDANCE 


ARTICLE 81 


Avoidance of the contract releases both parties from their obligations under it, 
subject to any damages which may be due. Avoidance does not affect any provision 
of the contract for the settlement of disputes or any other provision of the contract 
governing the rights and obligations of the parties consequent upon the avoidance 
of the contract. 


A party who has performed the contract either wholly or in part may claim 
restitution from the other party of whatever the first party has supplied or paid 
under the contract. If both parties are bound to make restitution, they must do so 
concurrently. 


ARTICLE 82 


The buyer loses the right to declare the contract avoided or to require the seller to 
deliver substitute goods if it is impossible for him to make restitution of the goods 
substantially in the condition in which he received them. 


The preceding paragraph does not apply: 


(a) ifthe impossibility of making restitution of the goods or of making restitution 


of the goods substantially in the condition in which the buyer received them 
is not due to his act or omission; 


(b) if the goods or part of the goods have perished or deteriorated as a result of the 


examination provided for in article 38; or 


(c) if the goods or part of the goods have been sold in the normal course of business 


or have been consumed or transformed by the buyer in the course of normal 
use before he discovered or ought to have discovered the lack of conformity. 


ARTICLE 83 


A buyer who has lost the right to declare the contract avoided or to require the seller to 
deliver substitute goods in accordance with article 82 retains all other remedies under 


the contract and this Convention. 
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ARTICLE 84 


(1) If the seller is bound to refund the price, he must also pay interest on it, from the 
date on which the price was paid. 


(2) The buyer must account to the seller for all benefits which he has derived from 
the goods or part of them: 


(a) if he must make restitution of the goods or part of them; or 

(b) if it is impossible for him to make restitution of all or part of the goods or to 
make restitution of all or part of the goods substantially in the condition in 
which he received them, but he has nevertheless declared the contract avoided 
or required the seller to deliver substitute goods. 


SECTION VI. PRESERVATION OF THE GOODS 


ARTICLE 85 


If the buyer is in delay in taking delivery of the goods or, where payment of the price and 
delivery of the goods are to be made concurrently, if he fails to pay the price, and the 
seller is either in possession of the goods or otherwise able to control their disposition, the 
seller must take such steps as are reasonable in the circumstances to preserve them. He 
is entitled to retain them until he has been reimbursed his reasonable expenses by the 
buyer. 


ARTICLE 86 


(1) Ifthe buyer has received the goods and intends to exercise any right under the 
contract or this Convention to reject them, he must take such steps to preserve 
them as are reasonable in the circumstances. He is entitled to retain them until 
he has been reimbursed his reasonable expenses by the seller. 


(2) If goods dispatched to the buyer have been placed at his disposal at their destination 
and he exercises the right to reject them, he must take possession of them on 
behalf of the seller, provided that this can be done without payment of the price 
and without unreasonable inconvenience or unreasonable expense. This provision 
does not apply if the seller or a person authorized to take charge of the goods on his 
behalf is present at the destination. If the buyer takes possession of the goods under 
this paragraph, his rights and obligations are governed by the preceding 
paragraph. 


ARTICLE 87 


A party who is bound to take steps to preserve the goods may deposit them in a warehouse 
of a third person at the expense of the other party provided that the expense incurred is 
not unreasonable. 


ARTICLE 88 


(1) A party who is bound to preserve the goods in accordance with article 85 or 86 
may sell them by any appropriate means if there has been an unreasonable delay 
by the other party in taking possession of the goods or in taking them back or in . 
paying the price or the cost of preservation, provided that reasonable notice of the 
intention to sell has been given to the other party. 
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(2) 


(3) 


CISG Articles 1 - 101 


If the goods are subject to rapid deterioration or their preservation would involve 
unreasonable expense, a party who is bound to preserve the goods in accordance 
with article 85 or 86 must take reasonable measures to sell them. To the extent 
possible he must give notice to the other party of his intention to sell. 


A party selling the goods has the right to retain out of the proceeds of sale an 
amount equal to the reasonable expenses of preserving the goods and of selling 
them. He must account to the other party for the balance. 


Part IV - FINAL PROVISIONS 


ARTICLE 89 


The Secretary-General of the United Nations is hereby designated as the depositary for 
this Convention. 


ARTICLE 90 


This Convention does not prevail over any international agreement which has already 
been or may be entered into and which contains provisions concerning the matters 
governed by this Convention, provided that the parties have their places of business in 
States parties to such agreement. 


(1) 


(2) 


(3) 


(4) 


(1) 


(2) 


ARTICLE 91 


This Convention is open for signature at the concluding meeting of the United 
Nations Conference on Contracts for the International Sale of Goods and will remain 
open for signature by all States at the Headquarters of the United Nations, New 
York until 30 September 1981. 


This Convention is subject to ratification, acceptance or approval by the signatory 
States. 


This Convention is open for accession by all States which are not signatory States 
as from the date it is open for signature. 


Instruments of ratification, acceptance, approval and accession are to be deposited 
with the Secretary-General of the United Nations. 


ARTICLE 92 


A Contracting State may declare at the time of signature, ratification, acceptance, 
approval or accession that it will not be bound by Part II of this Convention or that 
it will not be bound by Part III of this Convention. 


A Contracting State which makes a declaration in accordance with the preceding 
paragraph in respect of Part II or Part III of this Convention is not to be considered 


a Contracting State within paragraph (1) of article 1 of this Convention in respect 
of matters governed by the Part to which the declaration applies. 
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ARTICLE 93 


(1) Ifa Contracting State has two or more territorial units in which, according to its 
constitution, different systems of law are applicable in relation to the matters 
dealt with in this Convention, it may, at the time of signature, ratification, 
acceptance, approval or accession, declare that this Convention is to extend to all 
its territorial units or only to one or more of them, and may amend its declaration 
by submitting another declaration at any time. 


(2) These declarations are to be notified to the depositary and are to state expressly 
the territorial units to which the Convention extends. 


(3) If, by virtue of a declaration under this article, this Convention extends to one or 
more but not all of the territorial units of a Contracting State, and if the place of 
business of a party is located in that State, this place of business, for the purposes 
of this Convention, is considered not to be in a Contracting State, unless it is in a 
territorial unit to which the Convention extends. 


(4) Ifa Contracting State makes no declaration under paragraph (1) of this article, 
the Convention is to extend to all territorial units of that State. 


ARTICLE 94 


(1) Two or more Contracting States which have the same or closely related legal rules 
on matters governed by this Convention may at any time declare that the. 
Convention is not to apply to contracts of sale or to their formation where the 
parties have their places of business in those States. Such declarations may be 
made jointly or by reciprocal unilateral declarations. 


(2) A Contracting State which has the same or closely related legal rules on matters 
governed by this Convention as one or more non-Contracting States may at any 
time declare that the Convention is not to apply to contracts of sale or to their 
formation where the parties have their places of business in those States. 


(3) Ifa State which is the object of a declaration under the preceding paragraph 
subsequently becomes a Contracting State, the declaration made will, as from the 
date on which the Convention enters into force in respect of the new Contracting 
State, have the effect of a declaration made under paragraph (1), provided that 
the new Contracting State joins in such declaration or makes a reciprocal unilateral 
declaration. 


ARTICLE 95 


Any State may declare at the time of the deposit of its instrument of ratification, 
acceptance, approval or accession that it will not be bound by subparagraph (1)(b) of 
article 1 of this Convention. 


ARTICLE 96 


A Contracting State whose legislation requires contracts of sale to be concluded in or 
evidenced by writing may at any time make a declaration in accordance with article 12 
that any provision of article 11, article 29, or Part II of this Convention, that allows a 
contract of sale or its modification or termination by agreement or any offer, acceptance, 
or other indication of intention to be made in any form other than in writing, does not 
apply where any party has his place of business in that State. 
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(1) 


(2) 


(3) 


(4) 


(5) 


CISG Articles 1 - 101 


ARTICLE 97 


Declarations made under this Convention at the time of signature are subject to 
confirmation upon ratification, acceptance or approval. 


Declarations and confirmations of declarations are to be in writing and be formally 
notified to the depositary. 


A declaration takes effect simultaneously with the entry into force of this 
Convention in respect of the State concerned. However, a declaration of which the 
depositary receives formal notification after such entry into force takes effect on 
the first day of the month following the expiration of six months after the date of 
its receipt by the depositary. Reciprocal unilateral declarations under article 94 
take effect on the first day of the month following the expiration of six months 
after the receipt of the latest declaration by the depositary. 


Any State which makes a declaration under this Convention may withdraw it at 
any time by a formal notification in writing addressed to the depositary. Such 
withdrawal is to take effect on the first day of the month following the expiration 
of six months after the date of the receipt of the notification by the depositary. 


A withdrawal of a declaration made under article 94 renders inoperative, as from 


the date on which the withdrawal takes effect, any reciprocal declaration made 
by another State under that article. 


ARTICLE 98 


No reservations are permitted except those expressly authorized in this Convention. 


(1) 


(2) 


(3) 


ARTICLE 99 


This Convention enters into force, subject to the provisions of paragraph (6) of 
this article, on the first day of the month following the expiration of twelve months 
after the date of deposit of the tenth instrument of ratification, acceptance, 
approval or accession, including an instrument which contains a declaration 
made under article 92. 


When a State ratifies, accepts, approves or accedes to this Convention after the 
deposit of the tenth instrument of ratification, acceptance, approval or accession, 
this Convention, with the exception of the Part excluded, enters into force in 
respect of that State, subject to the provisions of paragraph (6) of this article, on 
the first day of the month following the expiration of twelve months after the date 
of the deposit of its instrument of ratification, acceptance, approval or accession. 


A State which ratifies, accepts, approves or accedes to this Convention and is a 
party to either or both the Convention relating to a Uniform Law on the Formation 
of Contracts for the International Sale of Goods done at The Hague on 1 July 1964 
(1964 Hague Formation Convention) and the Convention relating to a Uniform 
Law on the International Sale of Goods done at The Hague on 1 July 1964 (1964 
Hague Sales Convention) shall at the same time denounce, as the case may be, 
either or both the 1964 Hague Sales Convention and the 1964 Hague Formation 
Convention by notifying the Government of the Netherlands to that effect. 
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(4) 


(5) 


(6) 


(1) 


(2) 


(1) 


(2) 


A State party to the 1964 Hague Sales Convention which ratifies, accepts, approves 
or accedes to the present Convention and declares or has declared under article 52 
that it will not be bound by Part II of this Convention shall at the time of ratification, 
acceptance, approval or accession denounce the 1964 Hague Sales Convention by 
notifying the Government of the Netherlands to that effect. 


A State party to the 1964 Hague Formation Convention which ratifies, accepts, 
approves or accedes to the present Convention and declares or has declared under 
article 92 that it will not be bound by Part III of this Convention shall at the time 
of ratification, acceptance, approval or accession denounce the 1964 Hague 
Formation Convention by notifying the Government of the Netherlands to that 
effect. 


For the purpose of this article, ratifications, acceptances, approvals and accessions 
in respect of this Convention by States parties to the 1964 Hague Formation 
Convention or to the 1964 Hague Sales Convention shall not be effective until 
such denunciations as may be required on the part of those States in respect of the 
latter two Conventions have themselves become effective. The depositary of this 
Convention shall consult with the Government of the Netherlands, as the 
depositary of the 1964 Conventions, so as to ensure necessary co-ordination in 
this respect. 


ARTICLE 100 


This Convention applies to the formation of a contract only when the proposal for 
concluding the contract is made on or after the date when the Convention enters 
into force in respect of the Contracting States referred to in subparagraph (1)(a) 
or the Contracting State referred to in subparagraph (1)(b) of article 1. 


This Convention applies only to contracts concluded on or after the date when the 
Convention enters into force in respect of the Contracting States referred to in 
subparagraph (1)(a) or the Contracting State referred to in subparagraph (1)(b) 
of article 1. 


ARTICLE 101 


A Contracting State may denounce this Convention, or Part II or Part III of the 
Convention, by a formal notification in writing addressed to the depositary. 


The denunciation takes effect on the first day of the month following the expiration 
of twelve months after the notification is received by the depositary. Where a 
longer period for the denunciation to take effect is specified in the notification, the 
denunciation takes effect upon the expiration of such longer period after the 
notification is received by the depositary. 


DONE at Vienna, this day of eleventh day of April, one thousand nine hundred and 
eighty, in a single original, of which the Arabic, Chinese, English, French, Russian and 
Spanish texts are equally authentic. 


IN WITNESS WHEREOF the undersigned plenipotentiaries, being duly authorized by 
their respective Governments, have signed this Convention. 
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ACCEPTANCE 

See also Offer; Offeree; 
Offeror. 

Altered terms, offer, § 287(1). 

Assent, mode of, § 22. 

Change of terms requested, 
$61. 

Compliance with terms of 
offer, $ 58. 

Conditions, $ 36b. 

Defined, $ 50(1). 

Form of, $ 30. 

Improper medium of 
transmission, $ 67. 

Late or defective, $ 70. 

Loss or delay, § 63b. 

Mailing of, §§ 41f,63. 

Mode of, § 50a. 

Non-occurrence of condition 
excused, $8 246-247. 

Offeree's power, see Offeree. 

Place, time or manner 
prescribed, $ 60. 

Power of, see Offeree. 

Proper dispatch of, $ 66. 
Qualified, § 59. 

Reasonableness of medium 
of, § 65. 

Receipt, what constitutes, § 
68. 

Return promise 
contemplated, § 105. 

Revocation after, §§ 42c, 
63c. 

Sealed promise, § 106. 

Silence or exercise of 
dominion, § 69. 

Telephone or teletype, § 64. 

Time when it takes effect, § 
63. 

Written promise, § 104. 


ACCORD 
Check marked “payment in 
full,” § 281 d. 
Defined, § 281 (1). 
Executory, § 281 a. 
Obligee's breach, § 281(3). 
Obligor's breach, $ 281(2). 


Substituted contract 
distinguished, $8 279c, 
28le. 

Suspensory effect of, § 281 
b. 


ACCOUNT STATED 
Computation as essence of, 
§ 282a. 
Defined, § 282(1). Effect of, § 
282c. 
Survivorship of joint rights, 
§ 301. 


ADOPTION OF SEAL 
See Sealed Contracts. 


ADVERTISING 
Bid advertisements, § 28c. 
Preliminaries to an offer, § 
26b. 


AFFIRMANCE 
See Voidable Contract. 


AGED PERSONS 
Capacity to contract, § 12b. 
Guardianship, § 13c. 


AGENCY 
Acceptance of offer, § 52c. 
Signing requirements of a 
writing, § 135b. 


AGENCY CONTRACTS 
Option contract created in, § 
45g. 
Statute of Frauds, § 126b. 


AGREEMENT 

See also Composition 
Agreements: 
Interpretation. 

Bargain distinguished, § 3a. 

Bargain's essential element, 
§ 17b-c. 

Course of dealing, $ 223. 

Defined, $ 3. 

Effect on material failure to 
perforn, $ 242d. 
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Integrated, see Integrated 
Agreement. 

Intention not to be legally 
bound, § 21 b. 

Partial impracticability, 
performance in spite of, § 
2770c. 

Rescission, see Agreement 
of Rescission; Rescission. 

Standardized agreements, $ 
2m 

Term of, defined, § 5(1). 

Usage supplementing, § 221. 

Whose meaning prevails, $$ 
201, 2 yf 


AGREEMENT OF 
RESCISSION 
See also Rescission. 
Cancellation differentiated, $ 
283a. 
Defined, § 283(1). 
Partial rescission, $ 283a. 
Statute of Frauds and oral 
agreement, $ 283b. 
Termination differentiated, $ 
283a. 


ALCOHOLISM 
See Habitual Drunkards; 
Intoxicated Persons. 


ALEATORY 
CONTRACTS 
Aleatory promise as 
consideration, § 76c. 
Damages for breach, § 
348(3). Described, §§ 232c, 
239b. 
Election to treat duty as 
discharged, § 379. 
Power of avoidance after 
adverse change, § 381 d. 
Suretyship, 88b. 


ALLOCATION OF 
RISK 
See Mistake. 


INDEX 
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INDEX 


ALTERATION 
Assent to or forgiveness of, 
§ 287. 
Duty discharged by, § 
286(1). Material, § 286(2). 


AMERICAN INDIANS 
Capacity to contract, § 12b. 


ANTECEDENT DUTY 
See Preexisting Duty. 


APPLICATION OF 
PAYMENTS 

Change, mutual assent 
required, § 259e. 

Creditor, 

Claims in two capacities, § 
295d. 

Limitations, § 259c. 

Manifestation of intent, § 
259d. 

Power of application, § 259. 

Debtor, 

Duty to surety, § 260b. 

Power of direction, § 258. 

Direction, obligor’s power, § 
258. 

Earliest matured debt, § 
260(2). 

Interests of third person, § 
258c. 

Neither party exercises 
power, $ 260. 

Preferences, $ 260(2). 


Ratable application, $ 260(2). 


ARBITRATION 
AWARDS 
Enforcement of, $ 345e. 


Specific performance, $ 366a. 


ARTIFICIAL PERSONS 
Capacity to contract, § 12e. 


ASSENT 
See Acceptance; Alteration; 
Manifestation of Assent; 
Mutual Assent. 


ASSERTION OF 
INTEN TION 
See also Manifestation of 
` intention. Promise as 
statement of intention, $ 
171 b. 
Unjustified reliance on, § 
17]. 


ASSERTION OF 
OPINION 
Defined, § 168(1). 
Knowledge and opinion 
distinguished, § 168a. 
Problems posed, Intro. note 
prec;$ 159! 
Reliance, 
As to matters of law, § 170. 
When justified, § 169. 
Statement of distinguished, 
§ 168d. 


ASSIGNMENT 

See also Delegation of Duty. 
Acceptance by assignee, 
effect, § 328(2). 

Adverse claims, $ 339. 

Assignee's right, 

Acceptance or disclaimer, $ 
3. 

Agreement not to assert 
defenses, § 336f. 

Assignor's power to 
destroy, § 331. 

Defenses against, $ 336. 

Elimination of defenses by 
subsequent events, § 

337. 

Judicial liens, § 341(1). 

Obligor stopped from 
contradicting, § 336g. 

Priority of payment from 
insolvent estate, § 340(1). 

Set-off or counter-claim, § 
336c. 

Subsequent assignee, § 342. 

Assignment of right defined, 
§ 317(1). 

Assignor, 

Constructive trustee for 
collateral, § 340(2). 
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Creditors of, § 341. 

Repudiation by, $8 320e, 
329(1). 

Warranties of, § 333. 

Assigns, promises to or by, 
$ 323b. 

Bona fide purchaser's right, 
$343. 

Checks, drafts and delivery 
orders as, § 325b. 

Chose in action, $8 316a, 
3iliic. 

Collateral, $ 340(2). 

Conditional assignment, $8 
320b, 331. 

Conditional rights, § 320. 

Contractual prohibition, 
317(2\(c)f. 

Consent of obligor, § 322d. 

Rights barred and not 
barred, § 322. 

Conveyances of land, 

Contract law differentiated, § 
316b. 

Cooperation of obligee, 

Conditions of cooperation, 
334c. 

Delegation, 8 334(2). 

Personal cooperation, § 
334(1). 

Defective, §§ 341(1)b, 342d. 
Discharge or modification, 

Assignee’s power, § 338(3). 
Assignor’s power, § 
338(1). 

Notification effect, §§ 
338(1)-(2), 341(2). 

Writing, effect, $ 338(4). 

Disclaimer by assignee, § 
3272): 

Duty, § 328a. 

Effective, § 317a. 

Equitable assignment or lien, 
$ 330c. 

Express warranties, § 333b. 

Future rights, 

Contract not in existence, 
effect, §§ 321(2), 331b. 

Contract to assign, $ 330(1). 

Contract to transfer 
proceeds, $ 330(1). 


INDEX 


Payment from existing 
employment, § 321(1). 

Statutory provisions, § 321 
e. Government contracts, 
Stat. note prec. § 316. 

Gratuitous, 

Bankruptcy's effect, 8 332g. 

Defined, $ 332(5). 

Evidentiary writing, delivery, 
§ 332d. 

Gift, writing necessary, § 
332b. 

Irrevocability, §§ 332(1), (3)- 
(4). 

Revocability, § 332(2). 

Symbolic writing, delivery, § 
3326. 

Implied warranties, $ 333a. 

Interpleader in conflicting 
claims, $ 339d. 

Interpretation of words of, § 
328(1). 

Joint obligee, $ 335. 

Land contracts, $ 328c. 

Latent equities, 8 343. 

Mode, $ 324. 

Negotiable instruments, 
Contract law 
differentiated, $ 316b. 

Defenses against assignee, 
$ 336a. 

Latent equities, § 343c. 

Notification of, §§ 338(1)-(2), 
341(2). 

Obligor, 

Assent,§ 323. 

Double liability, §§ 339a, 
34lc. 

Partial assignment, § 326(2). 

Protection against adverse 
claims, §§ 339, 341 c. 

Variation of duty, materiality, 
§§ 317(2)(a)d, 320a, 334a. 

Option contracts, § 320. 

Order as, § 325. 

Partial, § 326(l). 

Proof, § 339b. 

Public contracts, state 
practice surveyed, Stat. 
note prec. § 316. 

Public Policy limitations. § 
317(2)(b)e. 
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Repudiation of duty, 
Delegation to competent 
person, § 329(1). 

Novation, accepting, 
performance from 
assignee, § 329(2). 

Retail installment sales, state 
practice surveyed, Stat. 
note prec. § 316. 

Return performance, § 320c. 
Revocable, § 338g. 

Security agreements, §§ 
321b, 324c. 

Set-off, 

Assignee's right as subject 
to, $ 336c. 

Wrongful disposition of 
collateral, $ 340b, d. 

State practice surveyed, 
Stat. note prec. $ 316. 

Statute of Frauds, effect, $8 
324b, 331. 

Sub-assignee, Defenses 
against, $ 336e. 

Warranties of assignor, $ 
333(4). 

U.C.C. Article 9, Stat. note 
prec. $ 316. 

Variation of obligor's duty, 
materiality, $ 317(2)(a)d. 

Voidable, $8 338g, 339e. 

Wages, $8 317e, 324c. 

State practice surveyed, 
Stat. note prec. $ 316. 

Warranties of assignor, § 
333. 


ASSUMPTION OF RISK 
Performance, §§ 239b, 
267(2)-68(2). 


ASSURANCE OF DUE 
PERFORMANCE 
See Repudiation. 


ATTORNEYS? FEES 
Award of, $ 356d. 


AUCTIONS 
Rules described, $ 28. 
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AVOIDANCE 
See Voidable Contract. 
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BALANCING OF 
INTERESTS 
Employer-employee 
relationships, § I 88g. 
Legislation and contractual 
terms, $8 178b, Igic. 


BANK DEPOSITS 
Assignment and adverse 
claims, $ 339c. 
infant's obligations, § 14b. 


BANKRUPTCY 

Gratuitous assignment, 
effect on, $ 332g. 

Insolvency defined, § 252(2). 

Promise to pay indebtedness 
dis- charged in, $ 81 

Repudiation because of, $ 
250c. 


BARGAIN 

Agreement distinguished, § 
3e 

Contract distinguished, $ 3e. 

Contract formation 
requirements, § 17(1). 

Defined, $3. 

Enforcement of, § 72. 

Formal function of, 8 72c. 

Governing principle, § [7b. 
How made, $ 3d. 

Informal contracts, $ 17e, 


BARGAINED FOR 
EXCHANGE 
Described, 8g 7 1, 81 a. 


BASIC ASSUMPTION 
See Impracticability; 
Mistake. 


BENEFICIARY 
See Contract Beneficiaries; 
Third Party. 


INDEX 
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BENEFIT 
See also Restitution. 
Promises in recognition of 
receipt of, § 86. 
Statute of Frauds, § 113. 


BEST INTEREST OF 
THE CHILD 
See Custody. 


BIDS 
Auctions, § 28. 
Promises not to bid, § 187c. 
Request to make offer, § 26d. 


BINDING PROMISE 
See Promise. 


BONDS 
Penalties in, § 356(2)e. 


BREACH OF 
CONTRACT 

See also Damages; 
Remedies; Repudiation; 
Restitution. Accord, § 
281(2)-(3). 

Anticipatory breach, 

Repudiation before breach 
by non- performance, § 
253. 

Certainty of terms as basis 
for de- termination of, § 
33(2). 

Defective performance as, 
§§ 246b, 247a. 

Foreseeable risks, see 
Damages; 

Foreseeability. 

insolvency’s effect, § 252. 

Non-performance as, 

Damages for total breach, § 
243. 

Effect § 235). 

Non-occurrence of condition 
excused, § 245. 

Subsequent event affects 
duty to pay damages, § 
244. 

Partial, Renunciation 
discharges duty aris- ing 
from, § 277(2). 


Total breach distinguished, 
$ 236h. 

Renunciation discharges 
duty arising from, $ 277(1). 

Restitution as alternative 
remedy, $ 373. 

Shipment of defective . 
goods, § 32C. Threat, § 
176e. 

Tortious inducement of, § 
194. 

Total, Partial breach 
distinguished, $ 236b. 

Renunciation discharges 
duty arising from, $ 277(1). 

Unforeseeable risks, see 
Damages; Foreseeability. 

Warranty of an assignor, $ 
333d. 


BREACH OF 
WARRANTY 
See Warranty. 
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CANCELLATION 
See also Agreement of 
Rescission. 
Availability of, § 359c. 


CAPACITY 
Common law, § 14a. 
Contract formation, § 9b. 
Defined, § 12a. 
Exceptions, § 12(2)(a-d). 
Guardianship, see 
Guardianship. 
Incapacity, 
Necessaries, § 12f. 
Offeror or offeree, § 48. 
Termination of power of 
acceptance, § 36(1)(d). 
Total and partial, § 12a. 
Types, § 12b. 

Infants, see Infants. 
Intoxicated persons, see 
Habitual Drunkards; 
Intoxicated Persons. 
Loss of power of avoidance 

by, 
Affirmance, § 380(1). 
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Delay. § 381(1). 

Married women, types of 
contracts denied, $ 12d. 
Restitution when contract is 

voidable, $ 376. 
Who may contract, $ 12(1). 


CERTAINTY 
See also Damages, Certainty 
rule. 
Choice of terms, § 34(1). 
Defined, § 33(2). 
Subsequent conduct as 
creating, § 34c. 


CHARITABLE 
SUBSCRIPTIONS 
Promise inducing action of 


forbearance as binding. § 
90f. 


CHECKS 
Defined, $ 325d 
“Payment in full," § 281d. 


CHOSE IN ACTION 
Assignability, Intro. note 
prec. 6 316, § 317c. 
Meaning, § 316a. 


CLAIMS 
Settlement as consideration, 
$74. 


COMMON LAW 

Capacity to contract, § 14a. 

Married women, § 12d. 

Parties, procedural 
limitations, $ 10a. 

Restraint of trade, Intro. note 
prec. $ 186. 

Revocable offers, § 25b. 

Sealed contracts, effect of, 8 
17a. 

Self-dealing, $ 11 b. 


COMMUNITY 
PROPERTY 
Married woman's capacity to 
contract, § 12d. 


INDEX 


RESTATEMENT 2d CONTRACTS INDEX 
COMPETENCY Non-occurrence, CONDITIONAL 
See Mentally Ill Persons. Acceptance as excusing, §§ PROMISE 
246-47. Beneficiary’s See Condition; Promise, 
COMPETITION rights, § 309(2). Conditional. 
Ancillary restraints on, § Bonds, penalties in, § 356(2). 
188. Breach by non-performance CONDUCT 


COMPOSITION 
AGREEMENTS 
Consideration for, § 80c. 
Debts discharged in 
bankruptcy, § 83b. 


COMPULSORY 
JOINDER 
See Joinder. 


CONCEALMENT 
Misrepresentation as 
equivalent, § 160. 

Non-disclosure 
distinguished, § 161 a. 


CONDITION 

See also Interpretation; 
Promise, Conditional. 

Assignment, see 
Assignment. 
“Constructive” or 
“Implied in law”, § 226c. 

Defined, § 224. 

Delegation of performance, 
see Delegation of Duty. 


Delivery of written promise, 


§§ 101-03. 

Event denoted by, §§ 224a, 
226. 

Excuse of, 

Forfeiture's avoidance, §§ 
229, 271 a. Non- 
occurrence, see Non- 
occurrence, condition or 
not, infra. 


Public policy grounds, § 185. 


“Express” and “implied in 
fact," § 226c. 

Fortuitous, see Aleatory 
Contracts. 

Integrated agreement 
subject to oral 
requirements of, § 217. 


as excusing, $ 245. 

Condition or not, $8 227b, 
271 a. 

Effect, §§ 225, 237a. 

Excuse, see Excuse of, supra. 
Forfeiture, §§ 227(1), 240a. 

Ignorance, §§ 225e, 237c. 

Imposition of duty 
distinguished, § 225d. 

Impracticability as excuse of, 
PAAR 

Insufficient reason for 
rejection as excusing, $ 
248. 

Materiality of exchange, $ 
229c. 

Performance attached to 
obligor's property, $ 246d. 

Performance in spite of, $8 
84, 242e, 246-47. 

Precedent,§ 224e. 

Reinstatement of 
requirement of condition, 
$247b. 

Repudiation excuses, $ 255. 
Restitution, § 376. 

Occurrence of, 

Discharge, $$ 224e, 227e. 

Obligor's duty, $ 230. 

Promise to perform in spite 
of, $ 230b. 

Release, § 284. 

Reinstatement after waiver, $ 
84f. 

Relationship of conditions, $ 
224d. 

Satisfaction of obligor, § 228. 

Standards of preference in 
interpretation, §§ 227-28. 

Subsequent, §§ 224e, 230a. 

Uncertainty of event, § 224b. 

Waiver of, examples, § 84d. 
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Assent by course of, 8 22b. 

Assent to contract 
manifested by, § 19. 

Non-occurrence of condition 
excused, § 246a. 

Promise inferred from, § 4. 


CONSERVATORSHIP 
Guardianship contrasted, § 
13e. 


CONSIDERATION 

Adequacy, § 79. 

Bargain requirements, § 
17(1). 

Contract not to sue, effect, § 
295(3). 

See also Contract Not to 
Sue. 

Contracts without, §82-94. 

Discharge of contract, §§ 
273, 2778c, 279b. 

See also Discharge of 
Contract. 

Discharge of joint duty 
promisor, § 294(3). 

Exchange as embodying, § 
17d-e. 

Failure of, $ 237a. 

False recital of, § 87c. 

Formal contracts, § 17a. 

Immateriality of motive or 
inducing cause, § 81. 

Infant’s power of 
disaffirmance, 14c. 

Intoxicated persons, § 16c. 

Letter of credit, § 16f. 

Meanings, § 71a. 

Mental incompetency, § 15a, 


(e 

Nominal, $8 87b-c, 88b. 
Novation, 280c. 

Option contracts, § 25c. 
Past consideration, § 86a. 


INDEX 


RESTATEMENT 2d CONTRACTS 


INDEX 


Performance of legal duties, 
§§ 73, 278c. 

Promise as, 

Alternative or illusory 
promise, $ 77. 

Conditional promise, § 76. 

Exchange of promises, $ 75. 

Multiple exchanges, § 80. 

Voidable and unenforceable 
promises, $ 78. 

Settlement of claims as, $ 74. 

Statement of in a writing, § 
13h. 

Sufficient, § 17d. 

Types, § 71 d. 

What constitutes. § 71. 


CONSTRUCTION 
CONTRACT 
See also Damages. 


Restitution in favor of party 
in breach, § 374a. 


CONSTRUCTIVE 
TRUST 
Assignor’s dominion over 
collateral, § 340(2). 


CONTINUING 
GUARANTY 
See Guaranty. 


CONTRACT 

See also Aleatory Contracts; 
Bargain; Implied Contract; 
Informal Contracts; 
Promise; Quasi-contract; 
Repudiation; Revocation. 

Bargain distinguished, § 3e. 

Benefit conferred pursuant 
to, § 86f. 

Bilateral, § 1f. 

Breach, see Breach of 
Contract. 

Capacity, see Capacity. 

Defined, § 1. 

Discharge of, see Discharge 
of Contract. 

Executory, see Executory 
Contracts. 

Express and implied, § 4a. 


Formal, see Formal 
Contracts. 

Formation, see Formation of 
Contract. 

Government, 
unenforceability, § 8c. 

Guardianship, see 
Guardianship. 

Infants, see Infants. 

Interference with 
performance of, § 194. 

Manifestation of assent, see 
Manifestation of Assent; 
Mutual Assent. 

Mental illness or defect, see 
Mentally Ill Persons. 

Misrepresentation 
preventing formation, § 
163. 

Offer as, § 24c. 

One person as promisor and 
promise, § 11. 

Option, see Option 
Contracts. 

Parties, see Parties. 

Sealed, see Sealed 
Contracts. 

Substitution, see Discharge 
of Contract. 

Synonyms, § la. 

Term of, defined, § 5(2). 

U.C.C. definition compared, 
§ Ib. 

Unenforceable, see 
Unenforceable Contracts. 

Unilateral, § 1f. 

Varieties, § 1f. 

Voidable, see Voidable 
Contract. 


CONTRACT 
BENEFICIARIES 


Beneficiary, see also 
Incidental beneficiary; 


intended beneficiary, infra. 


Creation of duty to, § 304. 

Defenses against, § 309. 

Defined, §§ 2(4)g, 302a. 

Disclaimer by, § 306. 

Restitution, § 376. 

Government contracts, 
liability, § 313. 
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Identification of, § 308. 

Necessity of contract, § 
309a. 

Promisor’s overlapping 
duties to, § 305. 

Remedies against promisor, 
§ 304c. 

Specific performance of duty 
owed to, § 307a. 

Transferee as trustee or 
agent of, § 302f. 

Type of performance due, § 
297(1). 

Variation of rights, $ 305c. 

Conditional promise, § 303. 

Creditor beneficiary, 

Use of term, $ 302b. 

Defenses against 
beneficiary, § 309. 

Discharge or modification of 
duty, 

Beneficiary's assent, § 311h. 

Consideration received, 
effect, $ 311(4). 

Fraud on creditors, § 311 i. 

Justifiable reliance, effect, 8 
311(3). 

Promisor's and promisee's 
power, $ 311(2). 

Terms denying, § 311 (1). 

Disclaimer by beneficiary, $ 
306. 

Donee beneficiary, $ 302c. 

Gift promise, 

Damages for breach, § 346c. 

Donee beneficiary 
compared, § 302c. 

Duties created by, § 304d. 

Specific performance, § 
307d. 

Identification of beneficiary, 
§ 308. 

Incidental beneficiary, 

See also Beneficiary, supra; 

Intended beneficiary, infra. 

Defined, §§ 302(2), 315a. 

Individual members of 
public, § 313a. 

Infant beneficiaries, § 311d. 

Intended beneficiary, 

See also Beneficiary; 


INDEX 


RESTATEMENT 2d CONTRACTS INDEX 
Incidental beneficiary, supra. Joinder's effect, § 295b. CUSTODY 
Assigned rights, obligor, § Limited time, § 285. Public policy, § 191. 
328(2). Words reserving rights 
Defined, $ 302(1). equated, § 295(2). CUSTOMARY 
Judgment against promisee PRACTICE 
or promisor, § 310(1). CONVEYANCES See Usage 
Life insurance, rights, § 311 Assignment, § 316b. 
c. l Statute of Frauds, effect on, 
Mistake as to duty to, § 312. Sp 3 
Reliance interest, $8 302d, DAMAGES 
304c,311 g. 
JM E s ; CONVICTS See also Breach of Contract; 
uretyship defenses, § 314. Capacity to contract, § 12b. Remedies. 


Variation of duty to, § 311. 
Promisee, Damages or 


specific Performance, right 


of, $305a. 

Promisor’s overlapping 
duties to, § 305. 

Reimbursement of, § 310c. 

Right of reimbursement from 
promisor, § 310(2). 

Specific performance for 
duty owed beneficiary, § 
307b. 

Surety for promisor, §§ 302b, 
304c, 307c, 310a, 314a. 

Promisor, 

Double liability, §§ 305b, 
307c. 

Government contracts, 
liability, § 313(2). 

Satisfaction, 

Beneficiary's judgment 
against Promisee or 
promisor, $ 310(1). 

Promisor's duty to 
beneficiary and Promisee, 
$ 305(2). Sealed contracts, 
$303. 

Specific performance, 
allowance, § 307. 

Suretyship defenses, $8 
310b, 314. 


CONTRACT NOT TO 
SUE 
Consideration received, 
effect, $ 295(3). 
Co-obligors, levy of 
execution barred, § 285(3). 
Defined; 8 285(1). 
Discharge distinguished, $ 
295(1). 


Guardianship, $ 13c. 


COUNTER-OFFER 


See also Offer; Rejection. 

Defined, § 39(1). 

Late or defective acceptance 
as, § 70a. 

Qualified acceptance as, $8 
39b, 59a. 

Subsequent acceptance's 
effect, § 40b. 

Termination of power of 
acceptance, $ 36(1)(a). 


COURSE OF DEALING 


See also Usage. 
Defined, § 223. 


COURTS 


Allocation of risk in mistake, 
§ 154d. 

Court costs, award of, § 
346b. 

Equitable discretion to grant 
reformation, § 155d. 

Remedies in mistake, § 158. 


COVENANT NOT TO 
SUE 


See Contract Not To Sue. 


CREDITOR 


See also Application of 
Payments; Composition 
Agreements. 


Application of payments, 


power, § 259. 


Composition agreements, § 


80c. 
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Adequacy as remedy, 

Collection, difficulty of, § 
360d. 

Effect, § 359. 

Factors affecting, § 360. 

Other common law remedies, 
§ 359c. 

Proof, difficulty of, § 360b. 

Sale of land, § 360e. 

Substitute performance, 
difficulty of, $ 360c. 

Alternatives to loss in value 
rule, 

Aleatory promises, $ 348(3). 

Defective or unfinished 
construction, $ 348(2). 

Interest on property's value, 
§ 348(1)b. 

Rental value, § 348(1)b. 

Anticipatory breach, 

Subsequent events, effect, § 
254. 

Assignor’s warranty broken, 
§ 333d. 

Attorneys’ fees, § 356d. 

Availability of, §§ 346, 
358(3). 

Breach, total and partial, $8 
236, 243, 246b, 277b. 

Certainty rule, $ 352. 

Alternative remedies to 
mitigate, § 352c. 

Proof of profits, $ 352b. 

Collection, difficulty. $ 360d. 

Consequential, 

Foreseeability, $ 351 b. 

Interest, § 354d. 

Construction contracts, 

Alternatives to loss in value 
rule, § 348(2). 


INDEX 


RESTATEMENT 2d CONTRACTS 


INDEX 


Duty to pay, effect of 
subsequent events, § 244. 

Emotional disturbance, § 
353. Foreseeability of loss, 
8 351(1), 

Breach of contract to lend 
money, $ 351e. 

Disproportionate 
compensation as limiting, 
$351(3)f. 

How foreseen, § 351(2). 

Informal dealing as limiting, 
§351(3)f. 

Limitations on, § 351(3). 

Litigation or settlement 
costs, § 351c. 

Substitute arrangements as 
limiting, §351d. 

General, § 351b. 

Gift promises, breach, § 
346c. Government 
contractor’s liability, § 
316c. 

Interest recoverable, § 
354(1), 

Consequential loss, § 354d. 

When begins to run, § 354b. 

Limitations on, 

Avoidability, § 350. 

Uncertainty, § 352. 

Unforeseeability, § 351. 

Liquidated, 

Alternative performance 
distinguished, § 361b. 

Reasonableness, §§ 356(1), 
374(2)c. 

Specific performance or 
injunction not foreclosed, 
§ 361. 

Lost volume, 

Measure, § 347f. 

Substitute transaction, § 
350d. 

Measure, 

Actual loss caused by 
breach, § 347e. 

Consequential losses, § 
347(b)c. 

Cost or loss avoided, §§ 
347(c)d, 349a. 

Incidental losses, 347(b)c. 


Loss in value, $8 347(a)b, 
349a. 

Lost volume rule, $ 347f. 

Mitigation of, 

Actual efforts, $ 350h. 

Efforts expected, $ 350g. 

Failure to make efforts, § 
350(1)b. 

Money, breach of contract 
to lend, $ 351e. 

Nominal, $ 346(2). 

Penalties, 

Bonds, § 356e. 

Disguised, § 356c. 

Test of, § 356d. 

Promisee’s debt to 
beneficiary, promisor’s 
liability, § 305a. 

Punitive, § 355. 

Reliance interest, 

Action or forbearance 
induced, § 349b. 

Essential reliance, § 349a. 

Expenditures, § 349a. 

Incidental reliance, § 349a. 

Special, § 351b. 

Substitute transactions to 
mitigate, § 350c. 

Lost volume, § 350d. 

Meaning of “substitute,” § 
350e. 

Time for arranging, § 350f. 


DEATH 


See also Frustration; 
Impracticability. 

Offeror or offeree, § 48. 

Termination of power of 
acceptance, § 36(1)(d). 


DEBT 


See also Application of 
Payments. 

Acknowledgment as promise 
to pay, § 82d. 

Part payment as admission 
of indebtedness, § 82e. 

Types of indebtedness, § 
82b. 
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DECLARATORY 
JUDGMENT 


Described, § 345d. 


DEFINITIONS 


Acceptance of offer, § 50(1). 

Accord, § 281(1). 

Account stated, § 282(1). 

Agreement, $ 3. 

Agreement of rescission, § — 
283(1). 

Assertion of opinion, § 
168(1). 

Assignment of right, § 
317(1). 

Bargain, § 3. 

Beneficiary, §§ 2, 302a. 

Capacity, § 12a. 

Certainty, § 33(2). 

Checks, § 325d. 

Completely integrated 
agreement, § 210(1). 

Condition, § 224. 

Contract, § 1. 

Contract not to sue, § 235(1). 

Counteroffer, 1 39(1). 

Course of dealing, § 223. 

Expectation interest, § 
344(a). 

Gratuitous assignment, § 
33X(5). 

Incidental beneficiary, § 
302(2). 

Infants, § 14a. 

Insolvency, § 252(2). 

Integrated agreement, §§ 
209(1), 210 (1)-(2). 

Intended beneficiary, $ 
302(1). Interest in land, § 
127. Interpretation, $ 200. 
Knowledge, § 19b. 

Letter of credit, § 6f. 

Manifestation of intention, § 
2b. 

Misrepresentation, $ 159. 

Mistake, § 151. 

Negotiable instruments, § 
6d. 

Offer, § 24. 

Option contract, § 25. 


INDEX 


Partially integrated 
agreement, $ 210(2). 

Promise, $8 2, 9a. 

Promisee, §§ 2g, 302a. 

Quasi-contract, $ 4b. 

Recognizance, $ 6c. 

Release, $ 284(1). 

Reliance interest, § 344(b). 

Repudiation, $ 250. 

Restitution interest, $ 344(c). 

Substituted contract, § 
CAL). 

Terms of promise, agreement 
or contract, § 5(1)-(2). 

Undue influence, § 177(1). 

Unenforceable contract, § 8. 

Usage, § 219. 

Usage of trade, § 222(1). 

Voidable contract, §§ 7, 8a. 

Waiver, § 84b. 

Warehouse receipts, § 6e. 


DELAY 
Communication of offer, 
effect, § 49. 
Loss of power of avoidance 
by, § 331. 
Substitute arrangements 
precluded by, § 242c. 


DELEGATION OF 
DUTY 

See also Assignment. 

Assent of obligor, effect, § 
329. 

Cooperation of obligee, $ 
334. 

Performance of condition, $ 
319(1). 

Non-delegable performance, 
§ 319b. 

Performance of duty, § 
318(1). 

Duty of person delegated, § 
318b. 

Non-delegable duties, §§ 
318c, 319b. 

Novation, § 318d. 

Obligor’s liability not 
discharged, § 318(3). 


RESTATEMENT 2d CONTRACTS 


Particular person, 
substantial intent 
requirement, §§ 318(2), 
319(2). 

Return performance, § 320d. 


DELIVERY 


See also Sealed Contracts. 

Acceptance before, § 106. 

Adoption of seal by, § 98. 

Conditional and 
unconditional, §§ 101-03. 

Recital of sealed contract, § 
100. 

Release, § 284(2). 

Retention of possession by 
promisor, § 102 b. 

Revocation, § 103c. 

Sealed or written contracts, 
§ 95d. 

Transfer of possession 
without, § 102a. 

Unconditional, § 102. 

What constitutes, § 332e. 

Written promise, how 
delivered, § 101. 


DIRECTORS 
Fiduciary duties and public 
policy, § 193a. 


DISCHARGE OF 
CONTRACT 
See also Duty; 
Impracticability; Joint and 
Several Duties; Joint 
Duty; Several Duties. 
Account stated 
differentiated, § 282(2). 
Agreement of rescission, § 
283. 
Alteration, § 286(1). 
Assent to or forgiveness of, 
§ 287. 
Cancellation, destruction or 


surrender of writing, § 274. 


Consideration or substitute 
to effect, §§ 273, 278c, 
279b, 280d. 

Contract never to sue, § 
285(2). 
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Contract not to sue 
distinguished, $ 295a. 

Disclaimer by beneficiary, § 
306b. 
Election of remedies under 
aleatory contract,§ 379. 
Material failure to perform, $ 
242. 

Option contract, $ 37b. 

Release, § 284. 

Renunciation, written and 
oral, $ 277. 

Return performance, assent 
to discharge duty,§ 275. 

Statute of Frauds, $ 130b. 

Substituted contract, 

Accord distinguished, $$ 
279c, 281e. 

Defined, § 279(1). 

Novation, $ 280. 

Performance, $8 278(1), 293. 

Third person performance, § 
278(2). 

Transfer of personal 
property, § 276. 


DISCHARGE OF DUTY 
See Duty. 


DIVISIBILITY OR 
SEVERABILITY 
Concept of, $ 183a. 
Partial avoidance of 
contract, $ 383. 
Requirements, § 183b. 
Restitution, $8 373c, 374a. 
Separate contracts 
distinguished, § 240b. 


DIVISIBLE OFFER 
See Offer. 


DIVORCE 
Public policy, $ 190(2)c. 


DOCUMENTS 
Negotiations preliminary to 
offer, § 26e. 


INDEX 


DOMESTIC 
ARRANGEMENTS 
Legal obligations, § 21c. 


DOMINION 
Exercise of as acceptance, § 
69e. 


DRUG USERS 
Capacity to contract, § 12b. 
Guardianship, § 13c. 


DRUNKENNESS 
See Habitual Drunkards; 
Intoxicated Persons. 


DURESS 

Forms, Intro. note prec. § 
174. Incapacity to 
contract, § 12a. 

Loss of power of avoidance 
by, 

Affirmance, § 380(1). Delay, 
§ 381(1). 

Physical compulsion, § 174. 

Restitution when contract is 
voidable, § 376. 

Third person, § 175e. 

Threat making contract 
voidable, $8 175-76. 


DUTY 

See also Condition; 
Discharge of Contract; 
Obligee; Obligor. 

Assignment of, § 328a. 

Discharge of, 

Material failure to perform, § 
242. 

Performance as, § 235(1). 

Renunciation, § 277. 

Repudiation’s effect, §§ 
253(2), 256a. 

Return performance, § 275. 
Transfer of property, § 
276. 

Event terminates, § 230. 

Performance of as 
consideration, §§ 73, 74a, 
75c, 89b. 


RESTATEMENT 2d CONTRACTS 


Promisor’s duty to 
beneficiary, § 304. 

Statute of Frauds, § 112b. 

Third person’s duty to 
promisee, § 114. 
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ELECTION OF 
REMEDIES 
See Remedies. 


EMOTIONAL 
DISTURBANCE 
Damages, § 353. 


EMPLOYMENT 
CONTRACTS 
See also Personal Service 
Contract. 
Post-employment restraints, 
§ 188c, g. 
Promises not to compete, $ 
188(2)g. 


EQUITABLE RELIEF 
See Cancellation; Equity; 
Injunction; Reformation; 
Specific Performance. 


EQUITY 
Judicial discretion, § 357c. 


INDEX 


EVENT 


See Aleatory Contracts; 
Condition. 


EVIDENCE 


Contradiction of integrated 
terms, § 215. 

Integrated agreements, $ 
214. 


EXCHANGE 


See also Bargain; Bargained 
for Exchange. 

Bargain's essential element, 
$ 17b, d. 


EXCUSABLE 
IGNORANCE 


See Ignorance; Legislation. 


EXCUSE 


See Condition; Forfeiture. 


EXECUTOR OR 
ADMINISTRATOR 


Statute of Frauds, $8 110(1), 
111. 


EXECUTORY ACCORD 


See Accord. 


EXECUTORY 


Married woman’s capacity to CONTRACTS 


contract, § 12d. 

Mental illness or defect, § 
15e. Party requirements, § 
10a. 

Self-dealing, 8 11b. 


ERROR 
Manifestation of assent, $ 
20d. 


ESCROW 
Delivery of written promise, 


8103. 


ESTOPPEL 
See Reliance. 
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Agreement of rescission, $ 
283a. 

Assignment, $ 338f. 

Incompetency's effect, § 
15d. 

Intoxicated persons, $ 16b. 

Modification as 
consideration, § 89. 

Oral agreement to rescind, § 
148a. 


EXPECTATION 
INTEREST 


See also Reliance; 
Restitution. 

Damages preferred to 
specific performance or 
injunction, § 359(1). 


INDEX 


Defined, § 344(a). 

Foreseeability based on, § 
351a. 

Measure of damages, § 347a. 


EXPRESS CONTRACT 
Implied contract 
distinguished, § 4a. 


EXTRINSIC EVIDENCE 
Interpretation of integrated 
agreements, § 212b, e. 


F- 
FACT 


See also Assertion of 
Intention; Assertion of 
Opinion; 
Misrepresentation. 

Concealment, § 160. 

Law as, § 170a. 

Law not distinguished from, 
§ 151b. 

Meaning of “fact,” § 159c. 

Non-disclosure of, § 161. 

Promises made in ignorance 
of, § 93. 

State of mind as, § 159d. 

Unconscionable contract or 
term, § 208f. 


FACTOR 
Contract of not within 
Statute of Frauds, § 121. 


FAILURE TO 
PERFORM 
See Performance. 


FAIR DEALING 
See Good Faith and Fair 
Dealing. 


FAULT 

Impracticability’s effect, § 
261d. 

Misrepresentation’s effect, § 
163b. 

Party seeking relief, effect of, 
S IS 

Unjustified reliance, § 172. 


RESTATEMENT 2d CONTRACTS 


FIDUCIARY 
RELATIONS 


Creditor's capacity, 
application of payments, 
$8 259d, 260b. 

Loss of power of avoidance 
by, Affirmance, $ 380(1). 

Delay, § 381(1). 

Non-disclosure of fact, § 
161f. 

Promises inducing violation 
of duty, § 193. 

Reliance on assertion of 
opinion, § 169. 

Restitution when contract 
voidable by abuse of, § 
376. 

Self-dealing, § 9b. 


FIXTURES 
Security interests in, $ 127d. 


FORBEARANCE 
Claim settlement as 


consideration, $8 74d, 75c. 


Injunction to effect, $ 357h. 


Promise inducing as binding, 


§ 90. 


FOREIGN LAW 
Assertions or statements of, 
§ 170C. 


FORESEEABILITY 
See also Damages; 
Frustration; 
Impracticability. 
Impracticability, § 261c. 
Supervening frustration, § 
265a. 


FORFEITURE 

Disproportionate, §§ 229b, 
271a. 

Excuse of condition to 
avoid, $8 229, 271. 

Impracticability, condition's 
non-occurrence excused, 
S270 

Material failure to perform, § 
241d. 
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INDEX 


Meaning, §§ 197b, 227b, 
229b. 

Restitution to mitigate, §§ 
240a, 272. 


FORMAL CONTRACTS 


See also Letter of Credit; 
Negotiable Instruments; 
Recognizances; Sealed 
Contracts. 


Discussed, §§ 6a, 274. 


Special rules to form, § 17(2). 


FORMATION OF 
CONTRACT 


Duress by physical 
compulsion preventing, § 
174. 

Misrepresentation 
preventing, § 163. 

Requirements, § 17(1). 


FORTUITOUS EVENT 


See Aleatory Contracts. 


FRAUD 


See also Misrepresentation; 
Statute of Frauds; Undue 
Influence. 

Alteration of writing, § 286. 

Avoidance of contract, § 7. 

Fraudulent or material non- 
disclosure of fact, § 161 b. 

Meaning of “fraudulent,” § 
162a. 

Mental incompetency, § 15a. 

Non-fraudulent and 
fraudulent 
misrepresentation, § 164b. 


FRAUDS, STATUTE OF 


See Statute of Frauds. 


FRUSTRATION 


See also Death; 
Impracticability. 

Anticipatory repudiation, § 
254. 

Existing fact, $ 266(2). 

Foreseeability, § 265a. 

Limitations on scope, § 
265b. 


INDEX RESTATEMENT 2d CoNTRACTS INDEX 
Performance, GOVERNMENT -I- 
Failure to render or offer, § CONTRACTS 
268(1). See also Unenforceable IGNORANCE pum 
Prospective failure, $ 268(1). Contracts. Effect of as to legislation, § 


Requirements to prove, § 
265a. 

Restitution, $8 272(1), 377. 

Supervening event, $ 265. 

Temporary, § 269. 


-G- 
GENERAL OFFER 


See Publication; Revocation. 


GIFT 

See also Assignment. 

Bargain and gift discussed, 
Slc, 

Benefit conferred as, § 86e. 

Duty of return performance 
discharged, § 275a. 

Formal requisites of, written 
assignment, $ 332b. 

Promise inducing action or 
forbearance as binding, $ 
90f. 

Proposals of, § 24b. 
GOOD FAITH AND 
FAIR DEALING 

Bad faith, types, $ 205d. 

Determining material failure, 
$241f. 

Duty of, $8 205, 248b, 251a, 
d, 257a, 259c, 264b, 265b, 
277a. 

Fault making reliance 
unjustified, $ 172b. 

Meaning of good faith, § 
205a. 


Mistaken party's fault, § 157. 
Satisfaction as a condition, § 


228. 
Settlement of claims, § 74b. 


Threat of breach of contract, 


§ 176e. 


U.C.C. provisions, § 205a, c, 


e 

Unlimited choice of terms, § 
34b. 

Seller's promise not to 
Compete, § 188b. 


Assignment, state practice 
surveyed, Stat. note prec. 
$316. 

Liability to public, $ 313(2). 

As beneficiary, 8 313a. 

Unenforceability, $ 8c. 


GOVERNMENTAL 
AGENCIES 
Advertisements for bids, $ 
28c. 
Capacity, $ 12e. 
Rewards, § 23c. 


GUARDIANSHIP 
Habitual drunkards, § 16a. 
See also Intoxicated 

Persons. 
Rationale for guardian’s 
appointment, § 13a. 
Termination, § 13d. 
Types, § 13c. 
Ward’s capacity to contract, 


§§ 12(2) (a), 13. 


GUARANTY 
Continuing, § 31b. 
Notice to guarantor, § 54d. 
Promise as binding, 
conditions, § 88. 


+H. 


HABIT 
See Usage. 


HABITUAL 


DRUNKARDS 
See also Intoxicated 
Persons. 
Capacity to contract, § 12b. 
Guardianship, § 13c. 


HUSBAND AND WIFE 


Contracts between, § 12d. 
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180. 
Nonoccurrence of condition, 
$8 225e, 237c. 
Restitution’s availability, §§ 
197b, 198a. 


ILLEGAL 
TRANSACTIONS 
See Public Policy. 


IMPLIED CONTRACT 
Express contract 
distinguished, § 4a. 
Quasi-contract 
distinguished, § 4b. 


IMPOSSIBILITY 
See also Impracticability. 
Beneficiary's rights, § 309(2). 
Termination of power of 
acceptance, § 36c 


IMPRACTICABILITY 

See also Death; Frustration: 
Impossibility. 

Acts of God, § 261d. 

Alternative performances, § 
261f. 

Anticipatory repudiation, $ 
254. 

“Basic assumption” 
discussed, Intro. note 
prec. § 261, § 261b. 

Death or incapacity, § 262. 

Destruction, deterioration or 
failure of existence of 
subject matter, § 263. 

Examples, § 261d. 

Excuses non-occurrence of 
condition, § 271. 

Existing fact, § 266(1). 

Foreseeability, § 261c. 

Frustration distinguished, § 
265a. 

Government regulation, $ 
264. 


INDEX 


Illegal performance, $ 264a. 

Impossibility distinguished, 
261d. 

Partial, § 270. 

Performance, 

Failure to render or offer, 
268(1). 

In spite of, § 261c. 

Prospective failure, $ 268(1). 

Restitution, $8 272(1), 377. 

Subjective and objective, $ 
26le. 

Supervening event, §§ 261- 
64. 

Temporary, § 269. 


INCAPACITY 
See Mentally Ill Persons. 


INDEBTEDNESS 
See Debt. 


INDEMNITY 
Statute of Frauds, § 118a. 


INDIANS, AMERICAN 
Capacity to contract, § 12b. 


INFANTS 
See also Custody; Voidable 
Contract. 
Avoidance of contract, § 7b- 
e 
Beneficiary as, § 311d. 
Capacity to contract, $8 
12(2)(b), 12b, 14. 
Defined, $ 14a. 
Disaffirmance of contract, 
14c. 
Guardianship, § 13c. 
Obligations not voidable, § 
14b. 
Unenforceable contract, § 8. 


INFORMAL 
CONTRACTS 
Mutual assent, § 18a. 
Reliance as consideration, § 
ive: 
Unsealed written contracts, 
Stat. note prec. § 95. 
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INJUNCTION 


See also Specific 
Performance. 

Adequacy of damages, 
effect, § 359. 

Alternative rule to proving 
damages, § 352c. 

Availability of, § 357(2). 


Certainty of terms, necessity 


§ 362. 
Discretionary nature of 
relief, § 357c. 
Form of order, § 358(1). 
Liquidated damages 
provision, effect, § 361. 
Not denied because of, 
Breach by party seeking 
relief, § 369. 
Liquidated damages 
provision, § 361. 


Remedy other than damages, 


§ 359(3). 


Unfairness causing hardship 


or loss, § 364(2). 
Not granted because of, 
Compulsion as against 
public policy, § 365b. 
Damages adequate to 
protect expectation 
interest, $ 359(1). 
Insecurity as to agreed 
exchange, § 363. 


Personal service exclusively 
for one employer, § 367(2). 


Power of termination or 
avoidance, § 368(1). 
Exception, § 368(2). 
Public policy, § 365. 
Uncertainty of terms, § 362. 
Unfairness, § 364(1). 
Obligee’s violation of duty 
in discharge, § 300(1). 
Partial relief, § 358(2). 


Personal service contracts, § 


367Q). 
Unfairness, effect, $ 364. 


Types of unfairness, § 364a. 


INJURIES 


Releases from, § 152f. 
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INSANE PERSONS 
See Mentally Ill Persons. 


INSOLVENCY 
See also Bankruptcy. 
Defined, § 252(2). 


INSUFFICIENT 
REASON 


Rejection of performance, § 
248. 


INSURANCE 
CONTRACT 
See also Aleatory Contracts; 
Contract Beneficiaries. 
Beneficiary's right in, § 311c. 
Loss under policy, effect, $ 
31le 
Gratuitous promise to 
procure, § 90e. 
Warranty, § 2d. 


INSURANCE 
PREMIUMS 
Infant’s obligations, § 14b. 
Statute of Frauds, § 116. 


INTEGRATED 
AGREEMENT 

Alteration, § 268(1). 

Complete integration, 

Consistent additional agreed 
term, § 216(2). 

Defined, § 210(1). 

Scope, § 213c. 

Defined, $8 209(1), 210(1)- 
Q). 

Evidence, 

Admissible to establish, $ 
214. 

Consideration, $ 218(2)d. 

Consistent additional terms, 
$216. 

Contradiction of integrated 
terms, § 215. 

Form, $ 209b. 

Interpretation, $8 20c, 203b, 
212 

Invalidating cause, § 214c. 

Merger clause, §§ 214c, 
216e, 217b. 


INDEX 


Oral condition, § 217. 

Parol evidence rule, § 213. 

Partial integration defined, § 
210(2). 

Proof of, §§ 209c, 210b. 

Standardized agreements, $8 
211,261c. 

Untrue recitals, $ 218. 


INTENTION 
See Assertion of Intention; 
Manifestation of 
Intention; Undisclosed 
Intention. 


INTEREST 
Application of payments, 
preferences, 
$ 260(2). Damages, $ 354. 


INTERFERENCE WITH 
CONTRACT 
Public policy, § 194. 


INTERPLEADER 
Assignment, conflicting 
claims, $ 339d. 


INTERPRETATION 

See also Condition; 
Impracticability. 

Construction distinguished, 
§ 200c. 

Contradiction of integrated 
terms, $ 215b. 

Defined, § 200. 

Draftsman, interpretation 
against, §§ 206, 261c. 

Event as condition, §§ 226a, 
277 

Evidence establishing 
integrated agreement, $ 
214b. 

Integrated agreements, § 
212: 

Need for, § 20b-c. 

Objective and subjective 
meaning, § 212a. 

Public interest favored, § 
207. 

Releases, $ 284c. 

Relevant usage, $ 220. 


RESTATEMENT 2d CONTRACTS 


Restitution in agreement of 
rescission, § 283(2). 

Rules in aid of, $ 202. 

Satisfaction of obligor as 
condition, $ 228. 

Standards of preference in, $ 
203. 

Substituted contract and 
accord distinguished, $8 
21796,2816. 

Supplying an omitted 
essential term, $ 204. 

Whose meaning prevails, $$ 
201, 211f. 

Words of assignment, § 
328(1). 


INTOXICATED 
PERSONS 


See also Habitual Drunkards. 

Capacity to contract, §§ 
12(2)d, 12b. 

Disaffirmance of contract, 
16c. 


Standard of competency, 

16b. 

Voidable contractual duties, 

§ 16. 

Voluntary intoxication, § 16a. 
IRREVOCABLE 
OFFER 

See Offer. 

a 
JEST 


Manifestation of assent 
negated by, § 18c. 


JOINDER 


Contract not to sue, effect, § 
295b. 

Deceased co-obligee's 
representative, $ 301b. 

Joint obligees, $ 298. 

joint promisors, $ 290(1). 

Multiple actions against 
obligor in partial 
assignment, $ 326e. 

Non- and mis-joinder, cure, $ 
298b. 
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Parties not within court’s 
jurisdiction, 290(2). 

Statutory modifications, 
Stat. note prec. § 288; § 
290b. 


JOINT ADVENTURERS 
Promises not to compete, § 
188h. 


JOINT AND SEVERAL 
DUTIES 

See also Joint and Several 
Rights; Joint Duty; Joint 
Right. 

Discharge, 

Co-promisors, § 294(1)(b). 

English rule, § 294a. 

Model Joint Obligations Act, 
§ 294e. 

Surety, § 294b. 

Joint duty distinguished, § 
289b. 

Judgment, 

All or none rule, § 29 1c. 

individual defenses, §§ 
291b, 292c. 

Merger doctrine, § 292. 

Manifested intention of 
parties distinguishes, § 
288(1). 

Performance or satisfaction, 
effect, § 293. 

“Solidary” obligation 
compared, § 289a. 

Standard modern form to 
create, § 289c. 

State practice surveyed, 
Stat. note prec. § 288; § 
289d. 

Statute of Frauds, § 113. 

Survivorship, § 296. 

Uniform Partnership Act, 
Stat. note prec. § 288; § 
289d. 


JOINT AND SEVERAL 
RIGHTS 
Manifested intention of 
parties distinguishes, § 
297(1). 


INDEX 


JOINT DEBTOR 
Release, § 284c. 


JOINT DUTY 

See also Joint and Several 
Duties; Joint and Several 
Rights; Joint Right. 

Contract not to sue, effect, § 
295(1). 

Discharge, 

Consideration received, 
effect, 8 294(3). 

Co-promisors, $ 294(1)(a). 

English rule, $ 294a. 


Model Joint Obligations Act, 


$ 294e- 

Performance or satisfaction, 
$293. 

Statute's effect on co- 
promisors, 

Stat. note prec. $ 288; 8 
294). 

Surety, $ 294b. 

Each promisor bound for 
whole performance, $ 
289(1). 

Joinder of joint promisors, § 
290(1). 

Joint and several duties 
distinguished, § 289b. 

Judgment, 

All or none rule, § 291c. 

Individual defenses, $8 
291b, 292c. 

Merger doctrine, § 292. 

Res judicata, $ 292(2). 

Performance or satisfaction, 
effect, $ 293. 

Presumption of same 
performance, $ 288c. 

Promises of same 
performance, §§ 283, 293. 

Statute of Frauds, § 113. 

Survivorship, § 296. 

Uniform Partnership Act, 
Stat. note prec. § 288; § 
289d. 


JOINT OBLIGEE 
See Joint Right. 
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JOINT PROMISOR 
See Joint Duty. 


JOINT RIGHT 

See also Joint and Several 
Duties; Joint and Several 
Rights; Joint Duty. 

Discharge of promisor, 

Interpretation of agreement 
for, $ 299c. 

Joint obligee's power, $ 299. 

Obligee's violation of duty, § 
3001). 

Voidability, $ 300(2). 

Joinder of joint obligees, $$ 
298, 335a. 

Material interests of 
obligees, $ 297b. 

Rights of obligees, $8 
297(2), 335a. 

Survivorship, § 301. 

Uniform Partnership Act, § 
298c. 


JUDGMENT 
All or none rule, § 291c. 
Co-promisors, actions 
against, § 291. 
individual defenses of co- 
defendants, 291b. 


K 


KNOWLEDGE 
Defined, § 19b. 
Intoxicated persons, § 16. 
Mental illness or defect, § 
15: 


-L- 


LACK OF CAPACITY 
See Capacity. 


LAND 
See also Statute of Frauds. 
Assignment by purchaser 
of land contract, $ 328c. 
Boundary and partition 
agreements, $ 128. 
Interest in, defined, $ 127. 
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Rescission of transfer by 
oral agreement, § 148c. 

Revocation of offer to sell, § 
43b. 

Specific performance as best 
remedy for sales of, § 
360e. 

Specific restitution, $ 372(1). 

Statute of Frauds, $8 110, 
125-29. 

Transfer of interest in, $8 
125-29. 


LANGUAGE 
See Interpretation. 


LAW 
Assertions or statements of, 
$170. 


LAW MERCHANT 
Described, Intro. note prec. 
$316. 
Negotiable instruments, $ 
316b. 


LEADING OBJECT 
RULE 
Described, $ 116. 


LEASES 
Statute of Frauds, $ 125b. 


LEGAL TENDER 
Payment other than, 
sufficiency, $ 249. 


LEGISLATION 
Excusable ignorance of, $8 
180, 198a. 
Public policy, unenforceable 
terms, § 178a. 


LEGISLATIVE 
HISTORY 
Source of public policy, § 
179b. 


LETTER OF CREDIT 
Defined, § 6f. 
U.C.C. requirements, § 17a. 


INDEX 


RESTATEMENT 2d CoNTRACTS 


INDEX 


LICENSING 
Failure to comply and public 
policy, § 181. 


LIEN 
Enforcement towards claim 
in restitution, $8 380(3), 
384b. 


LIFE INSURANCE 
PREMIUMS 
infant's obligations, § 14b. 


LIMITATIONS, 
STATUTE OF 


Promise to pay 
indebtedness, $ 82. 


LUNATICS 
See Mentally Ill Persons. 


LORD TENTERDENS’S 
ACT 
Stat. note prec. § 110. 


-M- 


MAIL 

See also Telephone or 
Teletype. 

Acceptance made by, $8 41f, 
65c-d. 

Offers made by, § 41e. 

Recapture of acceptance, $ 
63c. 

Receipt terminates power of 
acceptance, $ 40. 

Seasonable acceptance of 
offer, $ 41(3). 

Time when acceptance takes 
effect, § 63a. 


MAIN PURPOSE RULE 
Described, § 116. 


MAJORITY 
Age of, § 14a. 


MANIFESTATION OF 
ASSENT 


MANIFESTATION OF 
INTENTION 
See also Assertion of 
Intention; Assignment 
Avoidance of contract, § 7d. 
Cancellation, destruction or 
surrender of writing as 


See also Mutual Assent. 

Acceptance of unknown 
terms, § 23e. 

Altered terms, § 287(1). 

Assignment or delegation, 


see Assignment; discharge, § 274. 
Delegation of Duty. Capacity to contract, § 9b. 
Capacity to contract, § 12(2). Certainty of contractual 
Conduct as, § 19. terms, § 33. 
Discharge of contract, §§ See also Certainty. 


273, 275-76. Creditor’s application of 
See also Discharge of payment by debtor, § 
Contract. 259b. 
Drunkenness as preventing, Defined, § 2b. 
16a-b. Illusory promises, $ 2e. 


Interpretation, $ 202(5). 

Joint and joint and several 
duties, $8 288(1), 289(2). 

Joint and joint and several 
rights, $ 297(1). 

Legally binding intentions, $ 


Error in expression, $ 20d. 

Exchange of promises, $$ 
50c, 105a. 

Formal contracts, $ 17a. 

How made, § 3b. 

Inability, § 12c. 


Mental assent 21. 

distinguished, 15a. Rejection by performing 
Misrepresentation, offeree, § 53(3)b. 
Inducing, § 167. Rejection of offer, § 38(2). 
Preventing formation of 


contract, §§ 163-64. MANIFESTATION OF 
Misunderstanding's effect, § MUTUAL ASSENT 


20. See Mutual Assent. 
Mode, §§ 22, 30a. 


Mutual assent, § 18a. 
See also Mutual Assent. 
Mutual reference required, § 


MARRIAGE 
See also Divorce; Marriage 
Settlements; Separation 


23a. Be Agreements. 
Responsibility for Capacity to contract, § 14a. 

appearance of, $ 19c. Promises in restraint of, $ 
Retention of statement of 189. 


account, § 282(1). 


Statute of Frauds, §§ 
See also Account Stated. 


110(1)(c), 124. 
Sealed promise, acceptance, 
" * jest negates, § 18 — Se 
negates, c. 
Voidable manifestation SEEDS 


Promise inducing action or 
forbearance as binding, $ 
90f. 

Statute of Frauds, § 124b. 


distinguished, § 19d. 
Written memorials, § 27. 
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MARRIED WOMEN 
Capacity to contract, $ 12b, 
d. 


MATERIAL FAILURE 
See Performance, Failure of. 


MEETING OF THE 
MINDS 
Agreement and mutual 


assent distinguished, § 
ic. 


MEMORANDUM 
See Writing. 


MENTALLY ILL 
PERSONS 
Capacity to contract, §§ 
12(2)(c), 12b. 
Guardianship’s effect, § 13. 
Rationale for rule, § 15a. 
Disaffirmance of contract, § 
15d. 
Guardianship, § 13c. 
Incompetency, 
Operative effect, § 15d. 
Proof, § 15c. 
Standard of competency, § 
15b. 
Types, § 15b. 
Performance of contract, 
effect, § 15e-f. 
Voidable contracts, § 15. 


MERGER CLAUSE 
See Integrated Agreement. 


MINOR CHILD 
See Custody; Infants. 


MISREPRESENTATION 

See also Assertion of 
Intention; Assertion of 
Opinion; Fact; Fault; 
Reliance. 

Avoidance, 

Four things to be shown, 
Intro. note prec. § 159. 

Basic assumption, known 
mistake as to, § 161d. 


Cure by change of 
circumstance, § 165. 

Defined, § 159. 

Effects generally, Intro. note 
prec. § 159. 

Error in expression of assent, 
§ 20d. 

Fact, 

Concealment of, § 160. 

Meaning of, § 159c. 

Failure to correct, § 161c. 

Fault's effect, $ 163b. 

Formation of contract 
prevented, § 163. 

Fraudulent or material, 

Inducement, $ 164c. 

Meaning of material, $ 162c. 

Non-disclosure as, $ 161b. 

Non-fraudulent 
distinguished, $ 164b. 

When is it, $ 162. 

Good faith and fair dealing, $ 
172b. 

See also Good Faith and Fair 
Dealing. 

Half-truths, $ 159b. 

Incapacity to contract, § 12a. 

Justifiable reliance, $ 164d. 

Loss of power of avoidance 
by, 

Affirmance, $ 380(2) 

Delay, $ 381(2). 

Fortuitous event, $ 381(4). 

Manifestation of assent 
induced by, § 167. 

Nature of the assertion, § 
159a. 

Non-disclosure of fact, $ 
161. 

Opinion, see Assertion of 
Opinion. 

Reformation of writing, when 
justified, § 166. 

Restitution when contract is 
voidable, § 376. 

Scienter, § 162(b). 

Terms exempting from 
consequences of, public 
policy, § 196. 

Third party, § 164e. 

Tort distinguished, Intro. 
note prec. § 159. 
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Trust and confidence 
relationships, § 161f. 

Void and voidable 
distinguished, § 163c. 

Voidable contract, § 164. 

Writing, known mistake as 
to, § 16le. 


MISTAKE 


See also Reformation; 
Voidable Contract. 

Allocation of risk, §§ 152e, 
153f. 

Conscious ignorance, $ 
154c. 

Court allocated, § 154d. 

When borne, § 154. 

*Basic assumption," phrase 
discussed, $ 152b. 

Both parties, $8 152, 155. 

Breach of warranty related, $ 
152g. 

Conditions to be met to 
prove, $ 152a. 

Defined, $ 151. 

Duty to beneficiary, § 312. 

Fault's effect on party 
seeking relief, $ 157. 

Identity of party, § 153g. 

Impracticability or 
frustration, $ 266a. 

Incapacity to contract, $ 12a. 

Loss of power of avoidance 
by, Affirmance, $ 380(2). 

Delay, § 381(2). 

Fortuitous event, $ 381(4). 

Material effect on agreed 
exchange, $ 152c. 

One party, avoidability, § 
153. 

Releases, $ 152f. 

Remedies to correct, § 158. 

Restitution, when contract is 
voidable, § 376. 

Statute of Frauds, § 156. 

Unconscionability resulting 
from, § 153(a)d. 

Reliance’s effect, § 153(a)d. 
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MISUNDERSTANDING 
Effect, § 20. 


Manifestation of intention, § 


38b. 


Whose meaning prevails, §§ 


201(2)d, 211. 


MODEL JOINT 
OBLIGATIONS ACT 


Discharge of one co-obligor, 


effect, § 294e. 
States adopting, Stat. note 
prec. § 288. 


MORAL OBLIGATION 


Promise for benefit received, 


§ 86a. 


MULTIPLE PARTIES 
See parties; Promisee; 
Promisor. 


MUTUAL ASSENT 

See also Manifestation of 
Assent. 

Bargain requirements, § 
17(1). 

Manifestation, § 18. 

Meeting of the minds” 
distinguished, § 17c. 

Misunderstanding’s effect, 
§ 20. 

Mode, § 22. 


Unintended appearance of, § 


23b. 


MUTUALITY OF 
OBLIGATION 
See also Promise, 
Conditional. 
Requirement negated, § 79f. 


-N- 


NECESSARIES 
Contractual liability, § 12f. 
Recovery in absence of 

promise, § 86d. 
Ward’s non-contractual 
obligations, § 13b. 


NEGLIGENCE 


Terms exempting liability, 
public policy, § 195. 


NEGOTIABLE 
INSTRUMENTS 
Assignment, §§ 316b, 336a, 
343c. 
Consideration, § 17a. 
Defined, § 6d. 
Obligations on, § 120. 
Promisor’s discharge by all 
co-obligees, § 299b. 


NEGOTIATIONS 
Direct, § 41d. 
Preliminary, 
Conduct resembling offer, § 
26. 
Terms left open, § 33c. 
Written memorials, § 27. 


NEW PROMISE 
See also Promise. 
Assignment, § 337b. 
Bankruptcy, debts 
dischargeable in, § 83. 
Conditional duties under 


antecedent contract, § 84. 
Statute of limitations’ effect, 


§ 82. 
To whom made, § 92. 
Voidable duties under 


antecedent contract, § 85. 


NOMINAL DAMAGES 


See Damages. 


NON-DISCLOSURE 


See also, Misrepresentation. 


Concealment distinguished, 
$ 161a. 

Fraudulent or material, § 
161b. 


NON-OCCURRENCE 
OF CONDITION 


See Condition. 


NON-PERFORMANCE 


See also Breach of Contract; 


Performance, Failure of. 
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Breach because of, $8 
235(2), 243, 245. 

Impracticability or 
frustration, $ 268. 

Repudiation prior to breac 
by, $ 253. i 

Subsequent event, effect, § 
254. 

Statute of Frauds’ effect, § 
2356; 


NON-PROMISSORY 
OFFERS 
See Offer, Non-Promissory. 


NON-VERBAL 
CONDUCT 
See Conduct. 


NOTICE 

Acceptance by promise, $8 
56-57. 

Acceptance of offer by 
performance, § 54. 

Assignment, $8 338(1)-(2), 
341(2). 

Rejection of offer, § 53. 


NOVATION 

See also Assignment. 

Beneficiary’s consent, effect 
on promisee, § 310a. 

Compound, § 280f. 

Defined, § 280. 

Delegation of duty, § 318d. 

Statute of Frauds, § 115. 

Substituted contract as, § 
280d-e. 


NULLIFICATION 
Repudiation, $ 256. 


-O- 


OBLIGATION 
Quasi-contract, § 4b. 
Statutory, $ 5c. 


OBLIGATION, 
UNLIQUIDATED 


Settlement as consideration, 
§ 74c. 
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OBLIGEE 
See also Application of 
Payments; Breach of 
Contract; Condition; Joint 
Right; Repudiation. 
Obligor as same person, $8 
9a, 318a. 


OBLIGOR 
See also Application of 
Payments; Breach of 
Contract; Condition; 
Repudiation. 
Obligee as same person, $$ 
9a, 318a. 


OFFER 

See also Acceptance; 
Counter-Offer; Offer, Non- 
Promissory; Option 
Contracts; Rejection. 

Acceptance to comply with 
terms of, § 58. 

Advertising, $ 26b. 

Bargain as made by, $ 3d. 

Bids, § 26d. 

Cross-offers, § 23d. 

Defined, § 24. 

Delay’s effect, § 49. 

Divisible, § 31. 

Divisible examples, § 31b-c. 

Revocation, § 47. 

Duration, § 35a. 

Form of acceptance, § 30. 

Invitation of promise or 
performance, § 32. 

irrevocable offers, § 25b. 

Acceptance or disclaimer of 
written promise, § 104(3). 

Devices to insure, § 25c. 

Mail or telegram, § 41e. 

Mode of assent to, § 22. 

Part performance’s effect, § 
ob 

Performance or promise 
invited, § 62. 

Place, time or manner of 
acceptance prescribed, § 
60. 

Preliminary negotiations, § 
26. - 


Quotation of price, § 26c. 

Revocability, § 42a. 

Revocation of general offer, 
§ 46. 

Separate contracts, § 31a. 

Standard method of making, 
§ 26e. 

To whom addressed, § 29. 

Unilateral contract, § 45a. 

Unknown offers of rewards, 
$236. 

Who may accept, $ 52. 


OFFER, NON- 
PROMISSORY 
See also Counter-offer; 
Offer. 
Acceptance of, § 55. 
Types, $ 55b. 


OFFEREE 

See also Offeror. 

Acceptance of unknown 
terms, $ 23e. 

Counter-offer, § 39(1). 

Death or incapacity, § 48. 

Identity of, § 52b. 

Power of acceptance, 

Contrary statement, §§ 38b, 
396 

Counter-offer terminates, § 
39(2). 

Option contracts, § 37. 

Performance or promise, § 
62. 

Termination methods, § 
36(1). 

Time when terminated, $8 
40-41. 

Rejection after performance, 
§ 53b. 

Revocation by 
communication from 
offeror, § 42. 


OFFEROR 
See also Offeree. 
Contrary statement, §§ 38b, 
BO: 
Death or incapacity, § 48. 
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Master of his offer, $8 29, 
30a, 52a, 58a. 

Receipt of late or defective 
acceptance, § 70. 

Revocation of offer, § 42. 


OMITTED ESSENTIAL 
TERM 
See interpretation; Terms. 


ONE-YEAR 
PROVISION (Statute of 
Frauds) 
Full or part performance, $ 
130d-e. 
When begins, when ends, $ 
130c. 


OPINION 
See also Assertion of 
Opinion. 
Promise distinguished, § 2f. 


OPTION CONTRACTS 
Agency, § 45g. 
Assignment, $ 320. 
Beginning to Perform, § 45d 
Death or incapacity of 
parties, § 48d. 

Defined, § 25. 

Divisible, § 47c. 

Effect, § 25d. 

Offer as contract, § 24c. 

Offer binding as, § 87. 

Part performance or tender 
as creating, § 45. 

Repudiation, § 253c. 

Termination of power of 
acceptance, § 37. 

Time when acceptance takes 
effect, § 63f. 

Types, § 25c. 


OVERREACHING 
Intoxicated persons, § 16a. 
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PAROL EVIDENCE 
RULE 
See also Integrated 
Agreement. 
Alteration of writing, 286a. 
Integrated agreements, 213. 
Misrepresentation justifying 
reformation, $ 166c. 
Terms supplied in 
unintegrated agreements, 
§ 204e. 


PART PERFORMANCE 
See Performance, Part. 


PARTIAL RESCISSION 
See Agreement of 
Rescission. 


PARTIES 
See also Third Party. 
Interpretation of purpose, § 
202c. 
Multiple, § 9c. 
Promise, $ 2g. 
Requirements, $ 9. 


PARTNERSHIP 
Capacity to contract, § 12e. 
Promise not to compete with, 
$ 188(2)h. 


PAYMENT 
Sufficiency of other than 
legal tender, $ 249. 


PERFORMANCE 

See also Discharge of 
Contract; Impracticability; 
Non-performance; 
Performance, Beginning; 
Performance, Part; Specific 
Performance. 

Acceptance by, $ 50(2)b. 

Invitation, $ 53(1)a. 

Necessity of notice, § 54. 

Rejection by offeree, 8 
53(1)a. 


Application of payments, 
see Application of 
Payments. 

Assurance of, see 
Repudiation. 

Bargained for exchange, § 
yil 

Damages for total or partial 
breach, §§ 236, 243, 246b, 
277b. 

Delegation of duty, see 
Delegation of Duty. 

Discharge of duty, §§ 235(1), 
246b, 275. 

See also Duty, Discharge of. 

Effect of where offeree has 
choice, § 62. 

Exchange of, 

Acceptance excuses non- 
occurrence of condition, § 
246b. 

Assignment of conditional 
rights, § 320. 

Consideration, § 231c. 

Damages for total breach by 
non- performance, § 243. 

Equivalent performances, § 
232c. 

Non-performance after 
repudiation, § 254a. 

One time or installment 
performance, § 233. 

Order of performances, §§ 
234, 240c. 

Part performances as agreed 
equivalents, § 240. 

See also Divisibility or 
Severability. 

Partial impracticability, § 
270b. 

Presumptions, § 232. 

Promises taken collectively, 
§ 232b. 

Repudiation, § 253(2). 

Right to other party's 
performance, $ 233b. 

Simultaneous performance, $ 
234a-d. 

Single contract rule, § 231d. 

When, criteria determining, § 
23 
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Failure of, 

See also Non-performance. 

After repudiation, § 254a. 

Beneficiary’s rights limited, § 
309b. 

Circumstances significant to 
determine, §§ 241-42. 

Discharge of duties, 
circumstances determining 
when, § 242. 

Duties affected, §§ 237e, 
242. 

Impracticability or 
frustration, §§ 267-268. 

Justification, §§ 239, 267(1). 

Material failure, §§ 237b, 
240a, 241-242, 267(1), 270c. 

Non-occurrence of 
condition, effect, §§ 237a, 
239. 

Offer to perform, effect, § 
238. 

Prospective failure justified, _ 
§ 268 (1). 

Substantial performance, § 
237d. 

Metal illness or defect, effect 
of, § 15e-f. 

Multiple promisors and 
promisees, § 10. 

Non-performance, see Non- 
performance. 

Offer as invitation of, § 32. 

Option contract, § 45d. 

Promise exchanged for, § 72. 

See also Exchange of, supra. 
Promises of same 
performance, 

Promisees, § 10, 297. 

Promisors, § 10, 288. 

Reasonable time, §§ 33d, 
204d. 

Rejection. insufficient 
reason, § 248. 

Substitution, see Discharge 
of Contract. 


PERFORMANCE, 
BEGINNING 
Acceptance of divisible 
offer, § 47b. 
Option contracts, § 45d. 
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PERFORMANCE, PART 

See also Performance. 
Acceptance of, 

Non-occurrence of condition 
excused, § 246c. 

Subsequent non-occurrence 
of condition excused, § 
247. 

Effect of, without knowledge 
of offer, § 51. 

Exchanges of agreed 
equivalents, § 240. 

Offeree’s choice of promise 
or performance, § 62b. 

Part performance doctrine, § 
129a. 

Third party, consideration 
for discharge, $ 278c. 

Uncertainty removed by, $ 
34(2). 


PERSONAL PROPERTY 
Discharge of duty to 
transfer, § 276. 
Security interest in, § 127d. 


PERSONAL SERVICE 
CONTRACT 
Meaning of personal 
service, § 367b. 
Specific performance and 
injunction, § 367. 


PLAIN MEANING 
Interpretation of integrated 
agreements, § 212b. 


POWER OF 
ACCEPTANCE 
See Offeree. 


POWER OF 
AVOIDANCE 
See Voidable Contract. 


PREDICTION 
Promise distinguished, § 2f. 


PREEXISTING DUTY 
Non-occurring condition, 
performance in spite of, § 
84. 
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Partial enforcement, $ 86. 

Promise to pay, 

Statute of limitations, effect, 
$82. 

To whom made, § 92. 

Voidable duties, 
performance, § 85. 


PRIZES 
Performance only as 
acceptance of offer. § 32b. 


PROMISE 

See also Interpretation; Joint 
Duty; New Promise; 
Promise, Conditional; 
Promise, Return; Promise, 
Written; Promisee; 
Promisor; Restraint of 
Trade. 

Acceptance by, 

Equivocation's effect, § 57. 

Notice to offeror, $8 56-57. 

Acceptance or retention of 
performance as, $8 246a, 
247. 

Action or forbearance 
reasonably induced, $8 
90, 273(c). 

Benefit received, § 86. 

Binding, § 1g. 

Capacity, § 9b. 

Defined, §§ 2, 9a. 

Exchange as consideration, 
$75. 

Exchange of performances 
under, 

see Performance. 

How made, $ 4. 

Illusory, $8 2e, 368a. 

Illusory and alternative, § 77. 

Informal promise as binding, 
§ 17e. 

Multiple parties, § 9c. 

Mutual assent manifested, § 
18b. 

Offer as, § 24a. 

Offer as invitation of, § 32. 

Opinions and prediction 
distinguished, § 2f. 

Parties to, § 2g. 

Party requirements, § 9a. 
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Performance exchanged for, 
$72. 

See also Performance, 
Exchange of. 

Performance of voidable 
duty, § 85. 

Remedies when broken, § le. 

Same performance for same 
consideration, $ 113. 

Set, § 1C. 

Suretyship, multiple 
promises, $ 10b. 

Terms of defined, § 5(1). 

Third party, § 2c. 

To whom made, $ 92. 

Uses of terms, § 2a. 

Void, § 75d. 

Voidable and unenforceable, 
$78. 


PROMISE, 
CONDITIONAL 
See also New Promise; 
Promise, Return; Promise, 
Written. 
Illusory promise, § 2e. 
Impossible condition, $ 76b. 
Knowledge that condition 
cannot occur, $ 76. 
Performance, when due, § 
91. 
Qualified acceptance as 
counter-offer, § 59. 


PROMISE, RETURN 
Acceptance, $ 105. 
Bargained for exchange, $ 

71 
Performance operating as, $ 
54b-c. 


PROMISE, WRITTEN 
Acceptance or disclaimer by 
promisee, $ 104. 
How delivered, §§ 101-103. 
When sealed, § 97. 


PROMISEE 
See also Contract 
Beneficiaries; Joint and 
Several Rights; Joint 
Right; Promisor. 
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Default of, contract to 
discharge, § 123. 

Defined, §§ 2g, 302a. 

Multiple parties, § 9c. 

Same performance, § 10. 

One person as promisor and 
promisee. § 11. 

Party requirements, § 9. 

Suretyship in Statute of 
Frauds, § 112d. 

Written promise to, 
acceptance or disclaimer, § 
104. 


PROMISOR 

See also Joint and Several 
Duties; Joint Duty; 
Promisee: Several Duties. 

Choice of alternative 
performances, § 77c-d. 

Contractual duty to, § 73c. 

Described, § 2. 

Independent duty of, § 114. 

Manifestation of intention, § 
2b. 

Multiple parties, § 9c. 

Same performance, § 10. 

Suretyship, § 10b. 

One person as promisor and 
promisee, § 11. 

Party requirements, § 9. 

Suretyship in Statute of 
Frauds, § 112c. 


PROMISSORY 
ESTOPPEL 
See Reliance. 


PROPERTY 
See also Land; Personal 
Property. Interest in land 
defined, § 127. 
Rights of competing 
transferees, § 146. 


PUBLIC CONTRACTS 


See Government Contracts. 


PUBLIC INTEREST 
Interpretation of terms 
favoring, § 207. 


PUBLIC POLICY 

See also Unenforceable 
Contracts. 

Ancillary restraints, § 188. 

Application of payments to 
unenforceable duty, §§ 
258a, 259c. 

Assignment of contractual 
right, § 317(2)(b)e. 


Bonds, penalties in, $ 356(2). 


Divisible or severable 
performances, § 183. 
Excuse of condition on 
grounds of, § 185. 
Fiduciary, promise by to 
violate duty, § 193. 
Frustration of, § 179c. 
Illegal transactions, 


Beneficiary's rights, § 309(2). 


Restitution on withdrawal 
from, § 199. 

Termination of power of 
acceptance, § 36c. 

Impracticability or mistake, $ 
266a. 

Liquidated damages 
unreasonably large, § 
356(1). 

Marriage, §§ 189-90. 

Non-ancillary restraints, § 
187. 

Partial enforcement, §§ 183- 
184. 

Performance’s effect where 
intended use is improper, 
§ 182. 

Restitution generally 
unavailable, § 197. 

Exceptions, §§ 197-99. 

Sources of court derived 
rules, § 179. 

Specific performance or 
injunction, $ 365. 

Unenforceable bargain, 
illustration, § 8b3. 

When terms are 
unenforceable, 178. 


PUBLICATION 
General offer revoked, § 46. 
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PUNITIVE DAMAGES 
See Damages. 
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QUASI-CONTRACTS 
Defined, § 4b. 
Infant’s obligations, § 14b. 
Liability for necessaries, § 
12f. 
Ward’s obligations, § 13b. 


QUOTATION OF 
PRICE 
Invitation to an offer, § 26c. 
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RATIFICATION 
Affirmance, § 380. 
Effect, in voidable contract, 
§ 7e. 
Intoxicated persons, § 16c. 
Unenforceable contract, § 8. 


REAL PARTY IN 
INTEREST 
Beneficiary as, § 307a-b. 
State practice, Stat. note 
prec. § 316. 


REALTY 
Sale of minerals severed 
from, § 127c. 


REASON TO KNOW 

Effect of misunderstanding, 
§ 20. 

Elements of, § 26a. 

Knowledge and “should 
know” distinguished, § 
19b. 

Mistake, § 153(b)e. 

Non-occurrence of 
condition, §§ 246-248. 

Suretyship under Statute of 
Frauds, § 112d. 

Third persons, application of 
payments, § 258(2). 

Usage, §§ 201(2)b, 220-22. 

See also Usage. 
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REASONABLE TIME 

See also Time. 

Assurance of due 
performance, § 251e. 

Creditor's application of 
payment by debtor, $ 
259b. 

Delay, loss of power of 
avoidance by, $ 381. 

Uncertain time of 
performance, $8 33d, 204d. 


RECEIPT 
See Acceptance; Rejection; 
Revocation. 


RECITAL 
Facts in integrated 
agreement, $ 218. 


RECOGNIZANCES 


Definition and uses, $ 6c. 


REFORMATION 

See also Mistake; Remedies. 

Availability, $ 359c. 

Court's equitable discretion, 
$ 155d. 

Misrepresentation as to 
writing justifies, $ 166. 

Mistake of both parties as to 
writing, $ 155. 

Relief by, in mistake, § 
152(2)d. 

Statute of Frauds doesn’t 
preclude, § 156. 

Who is entitled. § 155e. 


REGULATION 
See Legislation; Licensing. 


REJECTION 

See also Counter-offer; 
Offer. 

Counter-offer as, § 39a. 

Insufficient reason excuses 
non-occurrence of 
condition, § 248. 

Offeree’s termination of 
power of acceptance, §§ 
36(1)(a), 38(1). 


Receipt, what constitutes, § 
68. 

Subsequent acceptance's 
effect, § 40b. 


RELEASE 

Common law rules, states 
retaining, Stat. note prec. 
$288. 

Defined, $ 284(1). 

Grounds for attacking, $ 
152f. 

Joint debtor, $ 284c. 


RELIANCE 

See also Breach of Contract; 
Offer; Performance; 
Promise; Remedies. 

Action in as overcoming 
uncertainty, $ 34(3). 

Assertion of intention, § 
171. 

Consideration by virtue of, § 
17e. 

Damages, § 349. 

Effect on unconscionability 
in mistake, § 153d. 

Election of remedies, § 378 

Enforcement 
notwithstanding Statute 
of Frauds, § 139. 

Estoppel, 

Creation of, § 84b. 

Enforcement of waiver, § 
84b. 

Facts in integrated 
agreements, § 218c. 

Promises inducing action or 
forbearance as binding, §§ 
90, 139a, 336g. 

Fault making reliance 
unjustified, $ 172. 

Guaranty, $ 88d. 

Justifiable in 
misrepresentation, § 164d. 

Land provision of Statute of 
Frauds, § 129. 

Law, assertions as to matters 
of, § 170. 

Modification of executory 
contract as consideration, 
§ 89d. 
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Oral modification of 
contract, § 150. 

Rejection’s effect on offeror, 
§ 38a. 

Reliance interest, 

See also Expectation 
Interest; Restitution. 

Certainty rule in lost profits, 
§ 352a. 

Defined, § 344(b). 

Foreseeability based on, § 
35la. 

Remedies arising from, § 
34d. 


REMEDIES 


See also Cancellation; 
Damages: Reformation; 
Restitution; Specific 
Performance; Voidable 
Contract. 

Adequacy of damages, 
effect, § 359c. 

Available remedies listed, § 
345. 

Avoidance, mistake of one 
party, $ 153. 

Certainty of terms in basis 
for, $ 33b. 

Election of, 

Aleatory contract, § 379. 

Between, 

Restitution and damages, $ 
378d. 

Specific performance and 
damages,§ 378d. 

Choice of one not a bar to 
another, § 378. 

Inapplicable situation, § 
378e. 

Later breach by other party, 
§ 378b 

Material change of position, 
effect, § 378. 

Mistake, effect, § 378b. 

Interests protected, § 344. 

Mistake, relief from, § 158. 

Promise broken, § Ic. 

Reformation, mistake of both 
parties as to writing, § 155. 

Reliance as giving rise to, § 
34d. 


INDEX 


RESTATEMENT 2d CONTRACTS 


INDEX 


Specific performance for 
intended beneficiary, § 
307. 


Unconscionable contract or 


term, § 208g. 


RENUNCIATION 
Duty arising out of breach 
discharged, $ 277(l). 
Oral and written, $ 277b-c. 


REPLEVIN 
Availability, § 359c. 


REPUDIATION 

Act constituting, $ 250c. 

Assurance of due 
performance, Adequacy 
and reasonable time, $ 
251: 

Failure to give, §§ 251(2), 
268c, 320e. 

Nature of demand, § 251d. 


Breach by non-performance, 


effect, § 243b. 


Condition's non-occurrence 


excused, § 255. 
Consequences of, §§ 250a, 
25 1b, 256a. 268. 
Defined, § 250, 
Discharge of Duty, §§ 
253(2), 256a, 268a. 
Gravity of threatened beach 
determines, § 250d. 
Insolvency’s effect, § 252. 
Language constituting, § 
250b. 


Nullification of, §§ 256, 268b. 


Performance urged in spite 
of, effect, §§ 257, 268b. 
Performances, exchange of, 

§ 253(2). 


Reasonable grounds, § 251c. 


RES JUDICATA 
Judgements effect against 
surety, § 292(2). 


RESCISSION 
See also Agreement of 
Rescission; Remedies. 
Availability of, § 359 C. 


Oral agreements, § 148. 
Statute of Frauds, § 283b. 


RESTITUTION 


See also Remedies. 
Agreement of rescission, § 
283Q). à 

Availability, $ 359c. 

Avoidability as limit on, $ 
373e. 

Benefit cenferred 
requirement, § 370. 

Breach, Contract price as 
limit, § 373b. 

Divisibility’s effect, § 373c. 

Favor of party in breach, § 
374(1). 

Losing contracts, § 373d. 

Non-performance, $ 373(1). 

Repudiation, § 373(1). 

Described, §§ 344d, 345c. 

Exceptions to unavailability 
on public Policy grounds, 
§§ 197-199. 

Forfeiture avoided by, § 
240a. 

Impracticability or 
frustration, §§ 266a, 272. 

Lien enforced toward claim 
in, §§ 330(3), 334b. 


Measure, §§ 371, 374b, 377b. 


Mistake, 

In conferring of benefit, § 
86c. 

Relief from, $ 153. 

Restitution interest define(], 
$ 344(c). 

See also Expectation 
Interest; Reliance. 

Return benefit requirement, 
§ 384(1). 

No offer needed, § 384(2)c. 

Offer to return, necessity, § 
334b. 

Specific restitution, 

Certainty of title to land, § 
372(1) (a). 

Conditions, § 372(2). 

Party in breach, § 372(t)(b). 

Tender of, § 372(3)c. 

Statute of Frauds, 375. 

Voidable contract, 376. 
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RESTRAINT OF 
TRADE 
Ancillary restraints on 
competition, § 188. 
Examples, § 1888. 
Non-ancillary restraints, § 
187. 
Overbroad terms, § 184b. 
Post-employment restraints, 
see Employment 
Contracts. Rule stated, § 
186. 


RETAIL 
INSTALLMENT SALES 
Assignment, state practice 


surveyed, Stat. note prec. 
§ 316. 


RETURN PROMISE 
See Promise, Return. 


REVERSE 
UNILATERAL 
CONTRACTS 


See Unilateral Contract. 


REVOCATION 
Deposit’s effect, § 44. 
Divisible offers, § 47. 
General offer, § 46. 
Gratuitous assignment, §§ 
274a, 332 (1)b. 

Indirect and direct 
communication, § 43. 

Offers, § 42. 

Power of acceptance, § 
36(1Y(c). 

Receipt, what constitutes, § 
68. 

What constitutes, $ 42d. 


REWARDS 

Performance only as 
acceptance of offer, § 32b.. 

Performance without 
knowledge of offer, § Sla- 
b. 

Time for acceptance by act, 
$41 c. 

Unknown offers of, § 23c. 
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RISK, ALLOCATION 
OF 
See Mistake. 
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SALE OF GOODS 

Divisible offer, § 31C. 

Loss of benefit to buyer, § 
241 b. 

Oral agreement to rescind, § 
148b. 

Severance from realty, § 
127c. 

Substitute transactions to 
mitigate breach, $ 350c. 

Warranty, $ 2d. 


SAME 
PERFORMANCE 


See Performance. 


SCIENTER 
Fraudulent or material 
misrepresentation, $ 162b. 


SEALED CONTRACTS 

See also Delivery; Parol 
Evidence Rule; Written 
Contract. 

Abolition of seal, Stat. note 
prec. $ 95. 

Acceptance, what amounts 
to, $ 106. 

Adoption of seal, Delivery, 8 
98. 

Several parties, $ 99. 

Beneficiary's rights, $ 303b. 

Condition rules applicable 
to, § 224f. 

Discharge of, $ 273b. 

Formalities of, § 6b. 

Limitations period table, 
Stat. note p ree. § 95. 

Naming or describing the 
parties, §§ 108, 303b. 

Option contracts, § 250. 

Promise, when sealed, § 97. 

Promisee’s failure to sign or 
seal, § 109. 

Recital of sealing or delivery, 
§ 100. 

Release, § 284b. 


Requirements, §§ 17a, 95. 

Seal, what constitutes, § 96. 

Unsealed contract created 
by acceptance, § 107. 


SECURITIES, SALE OF 
Substitute transactions to 
mitigate breach, § 350r- 


SECURITY 

AGREEMENT 
Assignment, §§ 321b, 324c. 
Formal requirements, § 6a. 


SELF-DEALING 
Common law, § 11b. 
Fiduciaries, § 9b. 
Voidable contracts, § 11a. 


SEPARATE 
PERFORMANCE 
See Performance. 


SEPARATION 
AGREEMENTS 
Public policy, § 190(1)b. 


SERVICES 
Acceptance, § 69b. 


SERVITUDES 
Statute of Frauds, § 127b. 


SEVERABILITY 
See Divisibility or 
Severability. 


SEVERAL DUTIES 

See also Joint and Several 
Duties: Joint and Several 
Rights; Joint Duty; Joint 
Right. 

Discharge of co-promisors, § 
294(1)(b). 

Judgment, 

All or none rule, § 291c. 

Individual defenses, $8 
291b, 292c. 

Performance or satisfaction, 
effect, § 293. 

Senses of usage, §§ 288d, 
297a. 
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Statute of Frauds, § 113. 
Survivorship, $ 296. 


SHAM OR JEST 
Manifestation of assent 
negated by, § 18c. 


SHAREHOLDERS 
Public policy on agreements, 
between, $ 193a. 


SHIPMENT OF GOODS 
Promise or performance as 
acceptance of offer, § 32c. 


“SHOULD KNOW” 
“Reason to know” 
distinguished, § 19b. 


SIGNATURE 
Sealed or written contracts, 
§ 95c. 
Types, place and time of, § 
134. 


SILENCE 
Acceptance by, §§ 69, 277c. 


SOCIAL 
ENGAGEMENTS 
Legal obligations, § 21c. 


SOVEREIGN 
IMMUNITY 
Government contracts, § 8c. 


SPECIFIC 
PERFORMANCE 
Accord, § 281c. 
Adequacy of damages, 
effect, § 359. 
Alternative remedy to 
proving damages, § 352c. 
Arbitration awards, § 366a. 
Assignee’s rights in land 
contract, § 328c. 
Availability of, § 357(1). 
Certainty of terms, necessity, 
§ 362. 
Discretionary nature of 
relief, § 357c. 


INDEX 


RESTATEMENT 2d CONTRACTS 


INDEX 


-_oOoOoOO aaa 


Duty owed to intended 
beneficiary, § 307. 

Equitable assignment or lien, 
§ 330c. 

Form of order, § 358. 


SPENDTHRIFTS 


Capacity to contract, § 12b. 
Guardianship, § 13c. 


STANDARDIZED 


Improper discharge of duty TERMS 


to convey land, § 300b. 

Land provision of Statute of 
Frauds, § 129. 

Liquidated damages 
provision, effect, § 36 1. 

Not denied because of, 

Breach by party seeking 
relief, § 369. 

Liquidated damages 
provision, $ 361. 

Remedy other than damages, 
$ 359(3). 

Unfairness causing hardship 
or loss, $ 364(2). 

Not granted because of, 

Compulsion as against 
public policy, $8 365b, 
367a. 

Damages adequate to 
protect expectation 
interest, $ 359(1). 

Difficulty in enforcement or 
supervision, $8 366, 367b. 

Insecurity as to agreed 
exchange, § 363. 

Personal service contract, 8 
367(1). 

Power of termination or 
avoidance, $ 368(1). 

Exception, $ 368(2). 

Public policy, $8 365, 367b. 

Uncertainty of terms, $ 362. 

Unfairness, $ 364(1). 

Partial relief, $ 358(2). 

Personal service contracts, $ 
367(1). 

Promisee’s debt to 
beneficiary, promisor’s 
liability, § 305a. 

Sale of land, remedy, § 360e. 

Unfairness, effect, § 364. 

Types of unfairness, § 364a. 


SPECIFIC 
RESTITUTION 


See Restitution. 


See Integrated Agreement. 


STATUTE OF FRAUDS 


Alteration of writing, § 
286(1). 

American statutes, table, 
Stat. note prec. § 110. 

Assignment, §§ 324b, 331. 

Classes of contracts within, 
§ 110. 

Boundary and partition 
agreements, § 128. 

Exceptions to 
unenforceability, § 138. 

Land, transfer of interest in, 
$8 125-29. 

Marriage, $8 110(1)(c), 124. 

One-year provision, $ 130. 

promise to sign written 
contract as surety, § 117. 

Promises of same 
performance for same 
consideration, § 113. 

Unenforceability, § 138. 

Classes of contracts 
without, 

Assignor or factor, contract 
obo 12]. 

Assumption of duty by 
another, § 119. 

Main purpose rule, § 116. 

Negotiable instruments, 
obligations on, $ 120. 

Novation, § 115. 

Promisee’s default, contract 
to discharge, § 123. 

Promisor’s independent 
duty, § 114. 

Purchase of right from 
obligee, § 122. 

Surety, promise to indemnify, 
§ 118. 

Clauses to apply separately, 
$8 110b, 129f. 

Enforceability 
notwithstanding, 
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Action in reliance, $ 139. 

Contract containing multiple 
promises, $ 147. 

Defense of failure to 
perform, $ 140. 

Full performance's effect, § 
145. 

Torts, authority or consent 
to commit, $ 142. 

Formal requirements, $ 6a. 

Interest in land defined, § 
Wy. 

Mistake as to contract 
within, § 156. 

Non-compliance, 
consequences, § 110d. 

Non-performance’s effect, § 
2350. 

Obligation unenforceable 
under, $8 86g, 110. 

Oral agreement of rescission, 
$ 283b. 

Oral modification of 
contract, § 149. 

Purpose, Stat. note prec. § 
110, § 112a. 

Reformation of a writing, § 
166c. 

Reliance on oral 
modification, § 150. 

Restitution not barred by, § 
375. 

Rights of competing 
transferees of property, § 
146. 

Suretyship, §§ 112-23. 

See also Suretyship. 

U.C.C.’s relationship to, Stat. 
note prec. § 110. 

Unenforceable contract, § 8. 

Writing or memorandum 
provisions, §§ 131-37. 

See also Writing. 


STATUTORY 
OBLIGATION 
Described, § 5c. 


STIPULATIONS 
Binding without 
consideration, § 94. 


INDEX 
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STRICT PRODUCT 
LIABILITY 
Terms exempting liability, 
public policy, § 195(3)c. 


SUBROGATION 
Promisee’s right of, § 310. 


SUBSEQUENT EVENTS 
Effect of on duty to pay 
damages, § 244. 


SUBSTITUTION 
See Discharge of Contract. 


SUFFICIENT 
CONSIDERATION 
See Consideration. 


SUPERVENING 
IMPRACTICABILITY 
See Impracticability. 


SUPPLYING A TERM 
See Terms. 


SURETYSHIP 

See also Contract 
Beneficiaries; Third Party. 

Creditor beneficiary, §§ 
302b, 307c. 

Debt conditional on default, 
contract to buy, § 122. 

Defenses, §§ 310b, 314. 

Discharge of surety, § 294. 

Judgment’s effect on right to 
indemnity or contribution, 
§ 292d. 

Main purpose rule, § 116. 

Married woman’s capacity to 
contract, § 12d. 

Multiple promises, § 10b. 

Notice to guarantor, § 54d. 

Promise binding without 
consideration, § 88. 

Promise to indemnify surety, 
§ 118. 

Statute of Frauds, §§ 112-23. 

written contracts of, promise 
to sign, § 117. 


SURVIVORSHIP 


Joint duties, § 296. 
Joint rights, § 301. 


SYMBOLIC WRITING 


see Writing. 


em 


TELEGRAM 


See Mail, Telephone or 
Teletype. 


TELEPHONE OR 
TELETYPE 


See also Mail. 
Acceptance by, § 64. 


TERMINATION 


See Acceptance; Agreement 
of Rescission; Offeree. 


TERMS 


See also Impracticability; 
Interpretation. 

Agreed, unstated or omitted 
terms, usage, $8 220c, 
221a. 

Certainty of, $$ 33a, 204. 

See also Certainty. 

Choice, § 34(1). 

Defined, § 5(1). 

Evidence of consistent 
additional term, § 216. 

Excluded or unknown terms, 
§ 211b, f. 

Indefinite, § 33f. 

Interpretation against 
draftsman, $$ 206, 261c. 

Parol evidence rule, § 213b. 

See also Parol Evidence 
Rule. 

Standardized agreements, §§ 
211,261c. 

Standards of preference in 
interpretation, § 203. 

Statute of Frauds’ writing 
requirements, § 131g. 

Substituted contract, $ 279a. 

Supplying a term to avoid 
injustice, §§ 158, 204, 
272Q). 
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Unconscionable, $ 208e. 


THIRD PARTY 


See also Contract 
Beneficiaries; Suretyship. 

Application of payments to, 
§ 258(2), 260b. 

Consideration moving from 
or to, § 7le. 

Contractual duty to, § 73d. 

Duress by, § 175e. 

Guaranty of promise of 
action, § 2c. 

Interference with contract, 
public policy, § 194. 

Misrepresentation, § 164e. 

Novation, § 280d-e. 

Reformation of mistake in 
writing, effect on, § 155f. 

Reliance on promise, § 90c. 

Rights of in reformation of a 
writing, § 166d. 

Statute of Frauds, § 144. 

Substituted performance by, 
§ 278b. 

Undue influence by, 177c. 


THREAT 


Breach of contract, 176e. 
Civil process, § 176d. 
Crime or tort, § 176b. 
Duress making contract 
voidable, § 175. 
Prosecution, § 176c. 
Subjective test of 
inducement, § 175c. 
When improper, § 176. 


TIME 


See also Reasonable Time. 
Direct negotiations 
affecting, § 41d. 
Reasonable time, § 41. 
Speculative transactions, § 
41f. 
Substitute transactions to 
mitigate damages, $ 350f. 
Termination of power of 
acceptance, § 40. 
Uncured material failure to 
perform, § 242. 


INDEX 
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TORT 

Infant’s obligations, § 14b. 

Interference with contract, § 
194. 

Promise involving, public 
policy, $ 192. 

Punitive damages when 
breach, $ 355. 

Terms exempting liability, 
public policy, $ 195. 
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ULTRA VIRES 
Corporation’s capacity to 
contract, § 12e. 


UNCERTAINTY 
See Certainty. 


UNCONSCIONABILITY 

See also Misrepresentation; 
Undue Influence. 

Contract or term, § 208. 

Damages, unreasonably 
small amount, § 356a. 

Historic standards, § 208b. 

Mistake of one party, 
reliance’s effect, § 153(a)c- 
d. 

Remedies, § 208g. 


UNDISCLOSED 
INTENTION 
Capacity to contract, § 9b. 
Manifestation of intention 
distinguished, § 2b. 


UNDUE INFLUENCE 

See also Misrepresentation; 
Unconscionability. 

Defined, $ 177(1). 

Incapacity to contract, § 12a. 

Loss of power of avoidance 
by, Affirmance, $ 380(1). 

Delay, $ 381(1). 

Mental incompetency, $ 15a. 

Restitution when contract is 
voidable, $ 376. 

Third person, § 177c. 


UNENFORCEABILITY 
ON GROUNDS OF 
PUBLIC POLICY 

See Public Policy. 


UNENFORCEABLE 
CONTRACTS 
See also Public Policy; 
Statute of Frauds. 
Action for value of 
performance under, § 141. 


Beneficiary's rights, $ 309(1). 


Defined, § 8. 

Government contracts, § 8c. 

Priorities of competing 
contracts, § 146b. 

Statute of Frauds, §§ 138, 
141-44. 

Third party, Statute of 
Frauds' effect, $ 144. 

Tort liability for acts under, $ 
142. 

Types, § 8b. 

Voidable contract 
distinguished, § 8a. 


UNIFORM 
COMMERCIAL CODE 

Assignments, Article 9, Stat. 
note prec. $ 316. 

Contract definition 
compared, § 1b. 

Good faith provisions, § 
205a, c, e. 

See also Good Faith and Fair 
Dealing. 

Letter of credit, $8 6f, 17. 

See also Letter of credit. 

Obligations on negotiable 
instruments, $ 120. 

Statute of Frauds 
provisions, $ 110. 

Unconscionable contract or 
term, $ 208. 

Writing requirements, §§ 
110(3), 131b. 


UNIFORM 

NEGOTIABLE 

INSTRUMENTS LAW 
§ 6d, f. 


TAG 


UNIFORM STOCK 
TRANSFER ACT, 
§ 6d. 


UNIFORM 
WAREHOUSE 
RECEIPTS ACT, § 6a. 


UNILATERAL 
CONTRACT 
Offer for described, § 45a. 
Reverse, § 55a. 


UNINCORPORATED 
ASSOCIATIONS 
Capacity to contract, § 12e. 


UNJUST 
ENRICHMENT 
Money awarded to prevent, 
§ 345(d). 
Restoration to prevent, § 
345(c). 


UNLIQUIDATED 
OBLIGATIONS 
See Obligation, 
Unliquidated. 


USAGE 

See also Course of Dealing. 

Agreed but unstated terms, 
§ 220c. 

Agreement supplemented 
by, § 221. 

Ambiguity and 
contradiction, § 220d. 

Defined, §§ 219, 26lc. 

Effect on law, § 22 1c. 

Intention inconsistent with, 
§ 221d. 

Local usages, § 222c. 

Meaning of words, § 201a. 

Trade, usage of, § 222. 


USURY 
Obligations unenforceable 
because of, § 86h. 


INDEX 
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VALUE 


Adequacy of consideration, 
§ 79. 

Duress by third person, § 
ise: 

Meaning, § 164e. 

What constitutes, § 338c-d. 


VISITATION RIGHTS 


Public policy, § 191. 


VOIDABLE 


CONTRACT 

See also Capacity; Duress; 
Fiduciary Relations; 
Misrepresentation; 
Mistake; Undue Influence. 

Avoidance, 

Conclusive effect of, § 
382(1). 

Consequences, § 7c. 

Duty arising from breach, § 
385(2). 

Duty of performance, effect, 
§ 385(1). 

Grounds, § 7b. 

Loss of power of by, 

Affirmance, § 380. 

Delay, § 381. 

Mental illness or defect, § 
15. 

Part avoidance, § 383. 

Prior avoidance, loss of 
power to affirm, § 382. 

Restitution, § 376. 

What constitutes, § 382(2). 

When inequitable, § 331c. 

Beneficiary’s rights, § 309(1). 

Defined, §§ 7, 8a. 

Duress by threat, § 175d. 

Fiduciary’s beneficiary, § 
173: 

Guardianship, § 13c. 

Incapacity, § 12a. 

Infants, § 14. 
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Misrepresentation, § 164. 

Mistake, 

Both parties, § 152. 

Condition to be met, § 152a. 

One party, § 153. 

Power of ratification, § 7e. 

Promise to perform, §§ 85, 
380a. 


Promptness of election, § 7d. 


Restitution, § 376. 

Self-dealing, § 11a. 

Types, § 85a. 

Undue influence, § 177. 

Unenforceable contract 
distinguished, § 8a. 

Void contract distinguished, 
§§ 163c, 174. 


-W- 


WAGES ASSIGNED 


Stat. note prec. § 316; §§ 
317e, 324c. 


WAIVER 


Defined, § 84b. 

Unenforceable modification 
because of Statute of 
Frauds, § 150a. 


WARDS 


Capacity to contract, §§ 
12(2)(a), 12b. 

Incapacity to contract, § 13a. 

Non-contractual obligations, 
$ 13b. 

Voluntary application for 
guardian, $ 13c. 

WAREHOUSE RECEIPTS 

Defined, § 6e. 

WARRANTY 


Assignor's warranties, $ 333. 


Breach related to mistake, $ 
152g. 

Events beyond human 
control, $ 2d. 

Impracticability or 


INDEX 


WRITING 


See also Integrated 
Agreement. 

Alteration, $ 286(1). 

Cancellation, destruction or 
surrender as discharge, $ 
274. 

Elements of memorandum, $ 
133b. 

Failure to read, $ 157b. 

Future writings, $ 132h. 

Interpretation, $ 202(2). 

Known mistake as to, $ 161e. 

Loss or destruction of, § 
137. 

Memorandum not made as 
such, § 133. 

Merger clause, § 216e. 

Misrepresentation justifying 
reformation, § 166. 

Mistake of both parties, § 
155: 

Promise to pay 
indebtedness, $ 82a. 

Release, $ 284(1). 

Renunciation discharges 
duty arising from breach, 
$27 (1). 

Several writings, § 132. 

Signature, $ 134. 

Standardized agreements, $ 
DN 

Statute of Frauds’ 
requirements, §§ 110(4), 
131-37. 

Symbolic, §§ 332c, 338h, 
342f. 

Time of memorandum, § 136. 

Types of documents, § 131d. 

Unsigned writing, § 132c. 

Who must sign, § 135. 


WRITTEN CONTRACT 


Abolition or destruction of 
seal, Stat. note prec. § 95. 
Requirements for, § 95. 


WRITTEN 
MEMORIALS 


Intoxicated persons, § 16. frustration, § 266b. 


Situations inducing 


avoidance, § 16b, WOMEN Contemplation of contract, § 
Mental illness or defect, § See Married Women. pal 

15. 
Standard of competency, § 

15b. 
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UNIFORM COMMERCIAL 
CODE 


ARTICLES 1, 2 & 9 


INDEX UCC ARTICLES 1, 2 & 9 INDEX 
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INDEX UCC ARTICLES 1, 2 & 9 INDEX 
UCC Articles 1,2 & 9 Index 
-A- AGENCY AUCTIONS 
Law of, to supplement UCC, Sale by, § 2-328 
ACCEPTANCE § 1-103 Seller’s resale, § 2-706 


Additional terms, § 2-207 

Drafts, documents, § 2-514 

Generally, § 2-206 

Reservation of Rights, § 1- 
308 

Written confirmation, § 2-207 


ACCEPTANCE OF 
GOODS 

Generally, § 2-606 

Assurances after improper 
delivery, § 2-609 

Casualty to goods, § 2-613 

Damages for breach after, § 
2-714 

Damages for non- 
acceptance, § 2-708 

Effect of, § 2-607 

Improper delivery, § 2-601 

Inspection of goods, § 2-513 

Installment contract, § 2-612 

Non-conforming goods, § 2- 
206 

Obligation of buyer, § 2-301 

Rejection, § 2-602 

Revocation of, § 2-608 

Risk of loss, § 2-510 

Tender as condition, § 2-507 


Merchant, § 2-104 
Seller, §§ 2-707, 2-603 


AGGRIEVED PARTY 
Buyer, § 2-711 
Definition, § 1-201 
Demand for assurances, § 2- 

609 

Installment contract, §2-612 
Remedies for, § 1-305 
Repudiation, §§ 2-610, 2-611 
Risk of loss, § 2-510 
Seller, § 2-703 


AGREEMENT 
Definition, § 1-201 
Modification by, §§ 1-103, 2- 
209 


APPLICATION OF LAW 
Choice of, § 1-301 
Exclusion, § 2-102 
To supplement UCC, § 1-103 


ASSIGNEE 
Claims and Defenses, § 9- 
404 


iB. 


BANKRUPTCY 


Insolvency, $ 1-201 
Law of, to supplement UCC, 
§ 1-103 


BREACH OF 
CONTRACT 


See generally UCC Article 2, 
Parts 5-7. 

After acceptance, § 2-607 

Anticipatory repudiation, § 
2-610 

Assignment of right to 
damages, § 2-210 

Collateral contract, § 2-701 

Deduction of damages, § 2- 
T7 

Installment contract, § 2-612 

Limitation of actions, $ 2-725 

Notice, $ 2-607 

Right to identify goods, § 2- 
704 

Risk of loss, § 2-510 


Effect of Modification,§9- BREACH OF 
405 WARRANTY 


ACTION 
Definition, § 1-201 
Installment contract, § 2-612 
Price, § 2-709 
Replevin, § 2-716 
Remedies, see Part 7 
Specific performance, § 2- 

716 

Statute of limitation, § 2-725 
Third parties, § 2-722 


AFFIRMATION 
Express warranty, § 2-313 


Rights, § 9-404 


ASSIGNMENT 
Modification of, § 9-405 
Proof of, § 9-406 
Rights, § 2-210 


ASSURANCES 

Assignment and delegation, 
§ 2-210 

Firm offer, § 2-205 

Future performance, § 2-609 

Time provisions, § 2-309 

Retraction of repudiation, § 
2-610 

Revocation, § 2-608 

Right to adequate, § 2-609 
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See also Warranty, this index 

Damages, §§ 2-316, 2-714, 2- 
715 

Limitation of actions, § 2-725 

Notice, § 2-607 

Remedies limited, § 2-316 


BUYER 


Acceptance, § 2-301 
Acceptance of goods, § 2- 
606 


Assignment, § 2-210 
Cover, § 2-711 

Definition, § 2-103 

Duties of merchant, § 2-603 
Insolvency, § 2-702 
Inspection, § 2-513 


INDEX 


UCC ARTICLES 1, 2 & 9 
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Option of salvage, $ 2-604 

Rejection, $ 2-602 

Rights- improper delivery, § 
2-601 

Rights - insolvency of seller, 
$2-502 


a 


CANCELLATION 
Buyer, § 2-711 
Definition, § 2-106 
Effect of, § 2-720 
Open price term, § 2-305 
Repudiation, § 2-610 
Seller, § 2-703 


CERTAINTY OF 
CONTRACT 
Formation, § 2-204 


CHECKS 
Dishonored, § 2-403 
Payment, § 2-511 


CLAIMS 
Adjustment, evidence, § 2- 
515 


COMMON LAW 
To supplement UCC, § 1-103 


COMPETENCY 
Capacity to contract, § 1-103 


CONDITION 
Acceptance, § 2-207 
Delivery and payment, §§ 2- 

301, 2-507 
Failure of, § 2-615 
Open price term, § 2-305 
Parol evidence, § 2-202 
Payment, §§ 2-321, 2-5 11 
Repudiation, § 2-610 
Resale. § 2-706 
Salvage, § 2-604 
Tender, § 2-503 


CONDUCT 
Additional terms, § 2-207 
Formation, § 2-204 


CONSIDERATION 
Firm offers, § 2-205 
Modification, § 2-209 


CONSIGNMENT 
Sales, § 2-326 


CONSTRUCTION 
OfUCC, § 1-103 


CONTRACT 
Definition, §§ 1-201, 2-106 
Exclusive dealings, $ 2-306 
Installment, $ 2-612 
Output, $ 2-306 
Requirements, § 2-306 


COURSE OF DEALING 
Definition and application, $ 
1-303 
Implied warranty, $ 2-316 
Parol evidence, $ 2-202 


COURSE OF 
PERFORMANCE 
Definition and application, $ 
1-303 
Implied warranty, $ 2-316 
Parol evidence, $ 2-202 


COVER 
Buyer, § 2-711 
Right to, § 2-712 


CURE 
Defects, § 2-605 
Seller, § 2-508 


CUSTOMARY 
PRACTICE 
See also Course of 
Performance, Course of 
Dealing and Usage of 
Trade, this index 
Implied warranty, §§ 2-314, 
2-316 
To supplement UCC, § 1-103 
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DAMAGES 

See also Remedies, this 
index 

Assignment, § 2-210 

Breach of warranty, § 2-316 

Consequential, § 2-715 

Cover, $8 2-711, 2-712 

Fraud, § 2-721 

Incidental, §§ 2-710, 2-712 to 
2-715 

Limitation, § 2-718 

Liquidated, § 2-718 

Market price determination, 
§§ 2-713, 2-723 

Modification, § 2-719 

Non-acceptance, §§ 2-703, 2- 
708, 2-709 

Non-conforming goods, § 2- 
714 

Non-delivery, § 2-713 

Price, §§ 2-709, 2-717, 2-723, 
2-724 

Special and penal, § 1-305 

Third parties, § 2-722 


DEFINITIONS 
§§ 1-201, 2-103 to 2-106 


DELEGATION OF 
DUTY 
Performance, § 2-210 


DELIVERY 
Definition, § 1-201 
Delay, § 2-615 
Condition, § 2-507 
Entrusting, § 2-403 
Ex-ship, § 2-322 
Failure, § 2-711 
Improper, $8 2-601, 2-609 
Insolvent buyer, § 2-702 
Installment contract, § 2-612 
Lots, § 2-307 
Non-delivery, § 2-711 
Option, § 2-311 
Place, § 2-308 
Rejection, § 2-508 
Risk of loss, § 2-509 
Seller, § 2-301 


INDEX 
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Stoppage, §§ 2-705, 2-506 

Substitution, $ 2-614 

Tender of delivery, manner, 
$8 2-503,2-319 

Time, $ 2-309 


DOCUMENTS OF 
TITLE 
Definition, § 1-201 
Delivery, $ 2-308 
Financing agency, § 2-506 
Passing, § 2-401 
Tender, § 2-507 


DUE DILIGENCE 
Definition, § 1-202 
May not be disclaimed, § 1- 
302 
Notice, § 1-202 


DURESS 
To supplement UCC, § 1-103 


Jk 


EQUITY 
Replevin, §2-716 
Specific performance, §, 2- 
716 
To supplement UCC, § 1-103 


ESTOPPEL 
To supplement UCC, § 1-103 


EVIDENCE 
Goods in dispute, § 2-515 
Market price, § 2-723 
Prevailing price, § 2-724 
Unconscionability, § 2-302 


EXCLUSIVE DEALING 
Contracts, § 2-306 


EXCUSE 
Casualty to goods, § 2-613 
Delay, § 2-615 
Failure of condition, § 2-615 
Performance, § 2-311 
Procedure to claim, § 2-616 


FAULT 


GOODS 


EXPRESS TERMS -I- 


Appian oro IDENTIFICATION OF 
GOODS 
Casualty to, $ 2-613 
Definition, § 2-501 
Seller's right, § 2-704 
Resale, § 2-706 


J 


Definition, § 1-201 


FRAUD 


INJURIES 
Breach of warranty, § 2-715 
Consequential damages, § 2- 


Delivery, § 2-403 

To supplement UCC, § 1-103 

Remedies, § 2-721 

Retention by seller, rights of 719 
seller's creditors, § 2-402 

Misrepresentation of 
solvency, $ 2-702 


INSOLVENCY 
Buyer, § 2-702 
Definition, § 1-201 


ig Seller, § 2-502 
GENDER INSURANCE 
Use of, § 1-106 Insurable interest, § 2-501 
GOOD FAITH AND INTENTION 
FAIR DEALING Cancellation and rescission, 
Cannot disclaim, § 1-302 § 2-720 
Cover, § 2-712 Cure, § 2-508 


Firm offer, § 2-205 
Formation, § 2-206 


Definition, §§ 1-201, 2-103 

Exclusive dealings, § 2-306 

Modification, § 2-209 Inspection, § 2-513 

Obligation, § 1-304 No arrival, no sale term, § 2- 

Open price term, § 2-305 324 

Output and requirements Open price term, § 2-305 
contracts, § 2-306 Repudiation, § 2-610 

Rejected goods, § 2-603 Resale, § 2-706 

Rescission, § 2-209 Time for delivery term, § 2- 

Seller’s resale, § 2-706 305 

Specification for Warranties, $8 2-3 13,2-317 
performance, § 2-311 

Waiver, $ 2-209 K- 


KNOWLEDGE 
Merchant, § 2-104 
Notice, § 1-202 


Acceptance, § 2-606 

As payment, § 2-304 
Damages for care of, § 2-715 
Definition, § 2-105 adL- 
Fungible, § 1-201 

Future goods, § 2-105 
Identification, § 2-501 
Rejection, § 2-602 

Severed from realty, § 2-107 
Tender, § 2-503 


LAW MERCHANT 
To supplement UCC, § 1-103 


LEGAL TENDER 
Payment, § 2-511 
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LETTER OF CREDIT 
Payment, § 2-511 
Term, § 2-325 
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MAIL 
Send, § 1-201 


MARKET PRICE 
Evidence, § 2-724 
Determination, § 2-713 
Repudiation, § 2-723 
Time and place, § 2-723 


MEMORANDUM 
Confirmation, § 2-201 


MERCHANT 
Definition, § 2-104 
Between merchants, §§ 2- 


104, 2-201, 2-207, 2-209, 2- 


605, 2-609 


Merchantibility, warranty, $ 


2-314 


MISREPRESENTATION 
To supplement UCC, § 1-103 


MISTAKE 


To supplement UCC, § 1-103 


MODIFICATION 
Assignment, § 9-405 
Contract, § 2-209 
Evidence, § 1-303 
Remedies, §2-719 
Warranty, §§ 2-312, 2-316 


-N- 


NON-CONFORMING 
GOODS 


Acceptance, §§ 2-206, 2-607 


Buyer rights, § 2-501 

Damages, § 2-714 

Identification, § 2-501 

Inspection, § 2-512 

Installment contracts, § 2- 
612 


Rejection, § 2-508 


Revocation of acceptance, § 


2-608 
Risk of loss, § 2-510 
Standard for, § 2-503 


NOTICE 
Assignment, § 9-406 
Breach, § 2-607 
Claim, notice to seller, § 2- 
607 
Cure, § 2-508 
Definition, § 1-202 
Delay, § 2-615 
Excuse, § 2-616 


Inspection of goods, § 2-515 


Rejection, § 2-602 
Repudiation, § 2-610 


PARTIES 
Definition, § 2-201 


PAYMENT 

Acceptance, § 2-607 

Before inspection, § 2-512 

Buyer, §§ 2-301, 2-511 

Delivery, §§ 2-307, 2-507 

Documents deliverable, § 2- 
514 

Failed, § 2-614 

Open time, § 2-310 

Price, §2-304 

Substituted performance, § 
2-614 

Tender, § 2-511 

Time, § 2-310 


Revocation of acceptance, § PERFORMANCE 


2-608 
Resale, § 2-706 
Shipment, § 2-504 
Stoppage, § 2-705 
Tender, § 2-503 
Termination, § 2-309 


20- 


OBLIGATION 
Due diligence, § 1-302 
Good faith, § 1-304 
Parties, § 2-301 
Exclusive dealing, § 2-306 


OFFER 
Additional terms, § 2-207 
Formation of contract, § 2- 
206 
Revocation, § 2-205 


OPINION 
Warranty, § 2-313 


-p- 


PAROL EVIDENCE 
Contracts, § 2-202 
Warranty, § 2-316 


PART PERFORMANCE 


Usage of trade, § 1-303 


785 


See generally UCC Article 2, 
Part 5 

Assurance, § 2-609 

Delegation, § 2-210 

Options and cooperation, § 
2-311 

Repudiation, § 2-610 

Reservation of Rights, § 1- 
308 

Retraction of repudiation, § 
2-611 

Specific performance, § 2- 
716 

Substitute, § 2-614 


PLURAL 
Use of, § 1-106 


PRESUMPTIONS 
Fact, § 1-206 


PRICE 
Action to recover, § 2-709 
Contract, § 2-305 
Deduction of damages, § 2- 
717 
Lots, § 2-307 
Payment, $ 2-304 


PROMISE 
Warranty, $ 2-313 


INDEX 


-R- 


RATIFICATION 
Of acceptance, $ 2-606 


REASON TO KNOW 
Definition, $ 1-202 


REASONABLE TIME 
Acceptance, $8 2-206, 2-207 
Definition, $ 1-205 
Firm offers, § 2-205 
Inspection of goods, § 2-513 
Notice of breach, § 2-607 
Rejection of goods, $ 2-602 
Repudiation, $ 2-610 
Revocability, $ 2-205 
Revocation of acceptance, § 
2-608 

Time provision absent, § 2- 
309 

Variation, § 1-302 


REASONABLENESS 
Obligation, § 1-302 


RECEIPT 
Definition, § 2-103 


REJECTION OF 
GOODS 
Buyer, § 2-401 
Improper delivery, § 2-601 
Inconsistent claims for 
damages or other 
remedies, § 2-721 
Installment, $ 2-612 
Merchant buyer, $ 2-603 
Non-conformance, $ 2-508 
Precluded by acceptance, $ 
2-607 
Remedies of buyer, $ 2-711 
Remedies of seller, $ 2-703 
Salvage, § 2-604 
Time, § 2-602 
Waiver, § 2-605 


RELIANCE 
Change of position, 
repudiation, §§ 2-610, 2- 
611 


UCC ARTICLES 1,2 & 9 


Change of position, waiver, 
§ 2-209 . 


REMEDIES 


See generally Article 2, Part 
7, see also Damages, this 
index 

Action for price, § 2-709 

Breach of collateral contract, 
§ 2-701 

Breach of warranty, § 2-714 

Buyer, § 2-711 

Consequential damages, §§ 
2-715, 2-719 

Cover, §§ 2-711, 2-712 

Definition, § 1-201 

Fraud, § 2-721 

Identified goods to contract, 
§ 2-704 

Incidental damages, §§ 2- 
710, 2-715 

Replevin, § 2-716 

Repudiation, §§ 2-708, 2-713 

Revocation of acceptance, § 
2-703 

Seller, § 2-703 

Specific performance, § 2- 
716 

Substitution, § 2-719 

Unfinished goods, § 2-704 


REPLEVIN 


Remedy, § 2-716 


REPUDIATION 


Damages, §§ 2-708, 2-713, 2- 
723 

Generally, § 2-610 

Performance not due, § 2-610 

Remedy of buyer, 8 2-711 

Retraction, $ 2-611 


RESCISSION 


Effect of, § 2-720 
Generally, § 2-209 
Written instrument, § 2-209 


RESTITUTION 


Delivery of goods withheld, 
§ 2-718 
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INDEX 


REVOCATION 

Acceptance, §§ 2-606, 2-607, 
2-608, 2-709, 2-711 

Firm Offer, §2-205 

Formation, §2-206 

Inspection, § 2-513 

Remedies of buyer, §§ 2-711, 
2-713 

Remedies of seller, §§ 2-401, 
2-703, 2-704 

Title, § 2-401 


RISK 
Allocation of, § 2-303 
Identified goods, § 2-613 
Nonconforming tender, § 2- 
510 
Risk of loss, §§ 2-509, 2-613 


LL 


SALE ON APPROVAL 
Delivered goods, $ 2-326 


SEALED CONTRACTS 
Seals inoperative, § 2-203 


SECURITY 
AGREEMENT 
Excluded, § 2-102 


SELLER 

Assignment of rights, § 2- 
210 

Creditors, § 2-402 

Definition, § 2-103 

Insolvency, § 2-502 

Merchant, §§ 2-104, 2-314, 2- 
402 

Obligation of, § 2-30] 

Output of, § 2-306 

Remedies, §§ 2-702 to 2-710 

Shipment, §§ 2-504, 2-505 

Tender, §§ 2-503, 2-507, 2- 
508 


SHIPMENT OF GOODS 
By seller, § 2-504 
Location terms, §§ 2-319, 2- 
320 
Overseas, § 2-323 


INDEX 


UCC ARTICLES 1, 2 & 9 


INDEX 


Under reservation, §§ 2-504, 
2-310 


SIGNATURE 
Electronic, § 2-211 
Modification, § 2-209 
Seal, § 2-203 
Sign, § 2-103 
Signing, § 1-201 
Statute of frauds, § 2-201 


SINGULAR 
Use of, § 1-106 


SPECIFIC 
PERFORMANCE 
Buyer’s right to, § 2-716 


STATUTE OF FRAUDS 
Generally, § 2-201 
Modification, § 2-209 
Sale or return, § 2-326 


STATUTE OF 
LIMITATIONS 
Contracts, §2-725 


zm 


TENDER 
Buyer, $ 2-511 
Conforming goods (perfect 
tender), $ 2-601 
Cure, $ 2-508 
Risk of loss, §§ 2-509, 2-510 
Seller, $8 2-503, 2-507 


TERMINATION 
Definition, $ 2-106 
Notice of, $2-309 


TERMS 
Additional, § 2-207 
Consistent and additional 
(parol evidence), § 2-202 
Definition, § 1-201 
Shipping, §§ 2-319, 2-320 


THIRD PARTY 
Beneficiaries, § 2-318 
Lawsuit, § 2-722 


TIME 

See also Reasonable Time, 
this index 

Assurance of performance, § 
2-609 

Delivery, § 2-309 

Market Price, § 2-723 

Payment, § 2-310 

Reasonable, § 1-205 

Rejection, § 2-602 

Repudiation, § 2-610 

Shipment, § 2-309 

Tender, § 2-503 


W- 


UNCONSCIONABILITY 
Unenforceable contract or 
clause, § 2-302 


USAGE OF TRADE 


Definition, § 1-303 
Implied warranty, § 2-313 
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-V- 


VARIATION 


Output and requirements 
contracts, § 2-306 


-W- 


WAIVER 


Claim/ Right, § 1-306 
Modification, § 2-209 
Objections to tender, § 2-605 
Time of tender, § 2-309 


WARRANTY 


Conflict, § 2-317 

Cumulative, § 2-317 

Description, § 2-313 

Exclusion or modification, § 
2-316 

Express, § 2-313 

Implied, §§ 2-314, 2-315 

Merchantability, § 2-314 

Particular purpose, § 2-315 

Third party beneficiaries, § 
2-318 

Title, § 2-312 

Usage of trade, § 2-314 


WRITING 


Additional terms, § 2-207 

Assurance of performance, § 
2-609 

Confirmation of acceptance, 
§ 2-207 

Definition, § 1-201 

Exclusion of warranty, § 2- 
316 

Final expression, § 2-202 

Firm offer, § 2-205 

Integrated, § 2-202 

Modification, § 2-209 

Rescission, § 2-209 

Seal, § 2-203 

Statute of frauds, § 2-201 


INDEX UCC ARTICLES 1, 2 & 9 INDEX 


———————————————————————————————— 
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CISG INDEX 


INDEX: 


U.N. CONVENTION ON THE 
INTERNATIONAL 
SALE OF GOODS 


INDEX . CISG INDEX 
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INDEX 


CISG INDEX 
CISG Index 
-A- -B- Counter-Offer 
See Also Materially Alter, 
Acceptance Breach EdE P" 


Altered terms: 19(2) 

By an act: 18(3) 

Definition: 18(1) 

Holiday/non-business day: 
20(2) 

E3te:21 

Moment of effectiveness: 
18(1) 

Oral offer: 18(1) 

Silence: 18(1) 

Telegram/letter: 20(1) 

Telephone/telex: 20(1) 

Termination: 20(1) 

Withdrawal: 22 


Acceptance of Goods 

See Also Delivery, this index 
Early Delivery: 52 

Buyer: 60 


Adequate Assurance 
Right to: 72(2) 


Anticipatory Breach 

See Also Avoidance, this 
index 

Buyer: 49 & 51(2) 

Current price: 76 

Damages: 75 

Expectation of substantial 
breach: 72 

Generally: 71 

Instalment: 73 


Avoidance 


See Also Anticipatory 
Breach, this index 

Avoidance by buyer: 51(2) 

Avoidance by either party: 
71 to 73 

Avoidance by seller: 64 

Damages: 75 & 84 

Notice: 26 

Obligation: 81 

Restitution impossible: 82 


Exemptions: 79 
Foreseeable: 15 
Fundamental: 25 & 70 


Buyer 


Examination of goods: 38 
Loss of rights: 39 & 43 
Payment: 53 & 54 
Preserve Goods: 86 
Remedies: 45 to 52 
Rights: 37 
Rights restored if: 44 
Take Delivery: 60 


x 


Conduct 


See Also Intent, this index 
Interpretation: 8 


Conforming Goods 


Definition: 35 


Contract 


SeeAlsoTermination; 
Modification, this index 

Contracting State 

Choice of enactment: 92 & 
95 

Declaration: 97 

Denunciation: 101 

Moment of effectiveness: 23 

Multiple territories: 93 

Similar legal rules: 94 


Convention 


Applicable: 1 & 100 
Declarations: 97 
Exclusion of: 6 
Interpretation: 7 
Inapplicable: 2, 4 & 90 
Modification of: 6 
Ratification: 91, 93 & 99 
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Definition: 19 
Materially alter: 19(2) 


Course of Dealing 
See Usage and Practice, this 
index 


Course of Performance 
See Usage and Practice, this 
index 


Custom and Practice 
See Usage and Practice, this 
index 


-D- 


Damages 
Cover: 75 
Current price: 76 
Generally: 74 
Mitigation: 77 
Performance: 81(2) 
Preserve Goods: 85 & 86 


Delivery 
By carrier: 32 
Conforming Goods: 35 
Delivery due date: 33 
Early: 37 & 52 
No specified place of: 31 
Take delivery: 60 


Depositary 
Designation: 89 


-E- 


Enactment 
Choice: 92 


Exclusion 
Convention: 6 
Provisions: 6 


INDEX CISG 


INDEX 


Exemption of Liability -N- 

Failure of third party: 79(2) k 

Impediment: 79(1) Non-conforming goods 
Knowledge of: 35 


Notice: 39 


G Seller's liability: 36 & 40 
Good Faith 
Observance: 7 -O- 
H- Obligation 
Preservation of goods: 85 & 
Habitual Residence 86 
See Also Place of Business, Release of. 81 
this index 
Definition: 10(b) Offer 
Reaches: 24 Effective: 15 


Irrevocable: 15,16(2)(a) and 
B: (b) 
Oral offer: 18(1) 
Reliance: 16(2)(b) 
Revocable: 16(1) 
Termination: (17) 
Withdrawal: 15(b) 


Instalment Contracts 
Liability: 73 


Intent 
Determination: 8 


Proposal: 14 Sp 
Reaches: 24 
Payment 
Interest Buyer: 53 to 59 


Right to receive: 78 & 84 
Performance 


Part/whole: 81(2) 
Reliance: 80 
Specific performance: 28 


Invitation 
See Also Proposal, this index 
Definition: 14(b) 


Place of Business 


-M- Definition: 10 
Materially Alter P D 
Terms: 19(3) catia 


Mitigation of Damages Preservation of Goods 


M Buyer: 86 

——— ii Remedies relating to: 88 

Seller: 85 

Modification "wes 

Third P :87 
Convention: 6 ca 
Provisions: 6 1 

Price 


Requirement: 29(1) 


Writing: 29(2) Current price: 76(2) 


Lack of express or implied 
price: 55 

Right to receive interest: 78 

Weight: 56 
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Proposal 
As an offer: 14 
Definiteness: 14 
Intent: 14 
Invitation: 14(b) 


SR. 


Reaches 
Definition: 24 


Rely 
No exemption: 80 
Offer: 16(2)(b) 
Right to rely: 27 


Remedies 
Buyer: 45 to 52 & 83 
Buyer for Third Party: 44 
Performance: 81(2) 
Preserve Goods: 85 & 86 
Seller: 61 to 65 


Reservation 
Not permitted: 98 


Revocation 
See Offer, this index 


Risk 
Allocation of: 67 to 69 
Buyer's remedies: 70 
Lost or damaged goods: 66 


ise 


Sale(s) 
Definition: 3 
Exception to: 2 


Seller 
Conforming Goods: 35 
Delivery: 30, 31,41, & 42 
Documents: 34 
Insurance: 32(3) 
Liability for death or injury: 5 
Non-conforming Goods: 40 
Preserve Goods: 86 
Remedies: 61 to 65 


INDEX 


CISG 


INDEX 


Specification 
Buyer: 65 


Statute of Frauds 
See Writing, this index 


Suspend Performance 


See Anticipatory Breach, 


this index 


oT 


Termination 
Requirement: 29(1) 
Writing: 29(2) 


Terms 


Materially alter: 19(2) 


Third Party 


Claim: 41 

Exemption of Liability: 79 

Intellectual Property/ 
Industrial Property: 42 

Notice: 43 

Preservation of Goods: 87 


Time 


Acceptance: 18 & 20 
Damages: 75 
Delivery: 33 
Payment: 58 & 59 
Withdrawal: 22 


793 


“Us 


Usage of Trade 
See Usage and Practice, this 
index 


Usage and Practice 
Bound: 9 
Interpretation: 8 


W- 


Writing 
Definition: 13 
Modification/Termination: 29 
Not required: 11 
Required: 12 & 96 
Telegram/Telex: 13 


INDEX CISG 
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Restatement of the Law, Second 
of Contracts 


Uniform Commercial Code 
UCC Article 1 


Uniform Commercial Code 
UCC Article 2 


Uniform Commercial Code 
UCC Article 9 


U.N. Convention on the 
International Sale of Goods 


Index: Restatement 2d Contracts 


Index: UCC Articles 1, 2 & 9 


Index: CISG 


j 
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